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PREFACE. 


It  is  now  many  years  ago  that  I  first  conceived 
and  communicated  to  my  friends  in  private  so- 
ciety, the  design  of  composing  a  work  on  the 
Laws  of  England,  to  which  the  text  of  Blackstone 
should  be  in  a  great  measure  contributory;  and 
in  1836  I  announced  that  design  to  the  public. 
Since  this  period,  several  works  have  issued  from 
the  press,  purporting  to  be  treatises  either  on  the 
English  Law  in  general,  or  on  detached  portions  of 
it,  and  containing  republications  of  Blackstone's 
text,  in  forms  more  or  less  entire,  with  the  inter- 
mixture of  new  matter  by  the  respective  editors. 
While  this  circumstance  affords  some  testimony 
to  the  value  of  the  original  conception  (a),  there 
is  at  the  same  time,  no  collision  between  any  of 
these  works  and  my  own.  With  the  exception 
of  the  general  resemblance  above   pointed  out, 

(a)  I  do  not  mean  by  this  expression,  to  suggest  that  the  works  in 
question  are  indebted  to  me  for  the  design  on  which  they  are  founded. 
With  reject,  indeed,  to  that  which  first  made  its  appearance,  I  became 
apprised,  very  shortly  after  my  advertisement,  that  it  was  in  contempk- 
tion,  and  that  one  of  the  volumes  was  far  advanced  towards  completion. 
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they  will  be  found  to  pursue  methods  entirely 
remote  from  that  which  I  have  adopted. 

Of  the  plan  and  principle  of  my  own  work, 
and  of  the  views  on  which  it  was  undertaken,  it 
may  be  right  here  to  give  some  farther  explana- 
tion.   Though  the  celebrated  Treatise  of  Black- 
stone  still  remains  without  a  rival,  as  an  introduc- 
tory and  popular  work  bn  the  Laws  of  England, 
the  positions  it  contains  have  been  nevertheless 
so  trenched  upon  by  recent  alterations  in  the  law 
itself,  that  if  the  student  were  to  rely  upon  its 
text,  as  containing  an  accurate  account  of  our 
present  system  of  jurisprudence,  he  would  be  led 
continually  astray.     The  later  editions  have  con- 
sequently comprised  a  copious  accompaniment  of 
corrective  and  supplementary  notes  at  the  bottom 
of  the  page:  but  it  is  not  in  the  nature  of  such  a 
method  (with  whatever  ability  pursued)  to  give 
entire  satisfaction,  because  it  obliges  the  reader 
to  transfer  his  attention   incessantly,   from  the 
text  to  the  commentary,  and  augments  also,  to  a 
considerable   degree,   the   bulk  and  consequent 
expense  of  the  volumes.    These  considerations 
led   me   to   conceive   that  a  work  might  prove 
acceptable,  which  should   be   framed  upon  the 
plan  of  introducing  the  necessary  alterations  into 
the  text  itself;  but  the  question  then  arose,  whe- 
ther it  would  be  better  to  confine  my  effort  to 
the  reparation  of  those  defects  which  new  legis- 
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lation  and  new  decisions  had  occasioned,  or  to 
take  a  bolder  course,  and,  discarding  all  solici- 
tude about  the  measure  of  my  adherence  to  the 
original  work,  to  interweave  my  own  composi- 
tion with  it,  as  freely  as  the  purpose  of  general 
improvement  might  seem  to  require.  It  was 
upon  the  latter  plan  that  I  fixed,  though  with 
some  hesitation,  my  choice. 

It  may  be  thought,  perhaps,  that  the  confidence 
which  carried  me  thus  far,  might  naturally  have 
tempted  me  farther,  and  taught  me  to  aspire  to 
the  construction  of  an  entirely  new  treatise.  But 
if  I  had  been  conscious  of  faculties  adequate  to 
such  an  enterprize,  I  should  still  have  declined 
it,  as  founded,  in  my  judgment,  on  a  wrong  prin- 
ciple. The  unimpaired  portion  of  Blackstone's 
Commentaries  comprise  many  passages,  which 
(free  in  other  respects  from  objection)  are  so  far 
valuable  at  least,  that  they  bear  the  stamp  of  his 
authority,  and  many  others  whose  merit  is  of  the 
highest  order,  being  distinguished  by  all  the  grace 
and  spirit  of  diction,  the  justness  of  thought,  and 
the  affluence  of  various  learning,  to  which  he 
owes  his  fame.  These  relics,  which  are  in  con- 
siderable danger  of  perishing  by  their  incorpora- 
tion in  a  work  now  falling  into  decay,  may  be 
lawfully  converted,  by  any  new  Commentator  on 
the  Laws,  to  his  own  purposes ;  and  it  is  mani- 
festly not  less  his  duty  than  his  interest,  to  make 
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the  appropriation.  He  cannot  reasonably  hope 
to  rival  their  excellence,  and  to  attempt  to  dis- 
place them  for  original  matter  of  his  own,  is  con- 
sequently an  injury  to  the  public,  and  to  the  sci- 
ence of  which  he  treats. 

All  passages,  then,  which  appeared  to  me  to 
fall  under  either  of  the  descriptions  above  given, 
I  have  made  it  my  principle  to  retain ;  but  my 
deviations  from  the  original  work  have,  never- 
theless, been  frequent  and  extensive.  Indepen- 
dently of  certain  objections  to  its  arrangement  (to 
which  I  shall  presently  revert),  its  exposition 
of  particular  subjects  appeared  to  me  to  be 
often  deficient  in  depth,  in  fulness,  or  in  preci- 
sion, and  in  some  instances  to  be  even  chargeable 
with  positive  inaccuracy;  so  that  as  I  had  pre- 
scribed to  myself  the  rule  of  departing  from 
Blackstone  wherever  I  felt  dissatisfied  with  his 
performance,  as  well  as  where  any  change  in  the 
law  had  made  a  departure  indispensable,  it  is 
seldom  that  I  have  been  able  to  pursue  the  text 
for  several  pages  in  succession,  without  the  intro- 
duction (more  or  less  extensively)  of  matter  from 
my  own  pen.  Large  portions,  indeed,  of  original 
composition  will  be  found  frequently  to  occur  in 
a  continuous  form ;  and  even  where  the  text  of 
my  predecessor  is  pursued  with  shorter  inter- 
ruption, yet  it  will  be  often  apparent  that  fundar 
mental  alterations  have  been  made  in  the  manner 
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of  treating  the  particular  subject  under  discus* 
sion.  There  is  no  part  of  the  present  volume^ 
perhaps,  in  which  the  innovation  is  so  important, 
as  in  that  which  regards  the  law  of  Descent, 
where  I  have  endeavoured  to  lay  down  new 
Rules  of  Inheritance,  in  lieu  of  the  well  known 
Canons  of  Blackstone,  now  superseded  by  the 
effsct  of  a  recent  act  of  parliament — a  severe 
task — from  which  I  should  have  been  tempted  to 
recoil,  if,  consistently  with  the  general  plan  of  my 
work,  it  bad  been  possible  to  leave  it  unat- 
tempted. 

But  it  is  in  that  which  regards  the  general  ar- 
rangement, that  the  strongest  claim  of  the  present 
work  to  originality  will  be  found.  The  order 
adopted  by  Blackstone  is,  in  all  its  principal 
lineaments,  derived  from  the  Analysis  of  Hale ; 
bat  though  rendered  venerable  by  the  combined 
authority  of  names  like  these,  I  have  not  felt  my- 
self able  to  accede  to  it,  without  alteration.  The 
main  division,  indeed,  by  which  the  body  of  mu- 
nicipal law  is  severed  into  Rights  and  Wrongs,  I 
have  deemed  it  expedient  to  retain ;  for  (though 
liable  to  the  great  disadvantage  of  precluding  the 
entire  or  continuous  discussion  of  some  particular 
subjects,  by  making  it  necessary  to  recur  to  them 
under  the  aspect  of  Wrongs,  after  they  have  al- 
ready once  engaged  our  attention  under  that  of 
Rights)  it  is  founded  nevertheless  on  a  natural  and 
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just  distinction,  and  is  interwoven  besides  with 
the  whole  fabric  of  our  law,  and  rooted  in  the 
minds  of  our  lawyers.  The  division  also  of 
Wrongs  into  those  of  a  civil,  and  those  of  a  cri- 
rninal  nature,  I  have,  for  similar  reasons,  thought 
it  clearly  essential  to  preserve.  But  as  to  the 
division  of  Rights,  the  case  is  widely  different. 
These  are  distributed  into  Rights  of  Persons  and 
Rights  of  Things;  an  arrangement  which  has 
been  justly  considered  contrary  both  to  gramma- 
tical and  logical  propriety.  For  the  rights  of 
things  can  only  be  understood  as  signifying  the 
rights  relating  to  things — a  sense  not  correctly 
conveyed  by  the  form  of  expression ;  and  placed, 
besides,  in  false  antithesis  to  the  rights  of  per- 
sons ;  by  which  is  evidently  intended  the  rights 
belonging  to  persons.  The  meaning  would  have 
been  better  expressed  by  a  division  into  the  rights 
relating  to  persons,  and  the  rights  relating  to 
things.  This  fault,  indeed,  is  the  more  remark- 
able, because  it  might  have  been  avoided  by  a 
closer  adherence  to  the  language  of  Justinian's 
Institutes,  which  apparently  served  in  this  in- 
stance as  the  model :  Omne  jus  quo  utimur  (ac- 
cording to  this  authority)  vel  ad  personas  pertinet, 
vel  ad  res,  vel  ad  actiones{b). 

The  arrangement  in  question,  however,  is  not 
open    merely   to   this   kind  of  criticism,   but  to 

(b)  Instit.  lib.  i.  tit.  2. 
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other  objections  of  a  much  weightier  description. 
Tn  the  first  place,  it  determines  that  the  law  re- 
lating to  persons  shall  be  fully  discussed  before 
that  relating  to  property  has  been  examined, — and 
yet  the  subject  of  property  ought,  in  reason,  to 
take  the  precedence  of  that  part  of  the  law  of 
persons,  at  least,  which  treats  of  relative  rights; 
for  it  is  in  the  nature  of  the  relative  rights,  viz. 
those  which  grow  out  of  the  social  relations  of 
parent  and  child,  husband  and  wife,  magistrates 
and  people,  and  the  like,  to  presuppose  the  abso- 
lute ones  of  life,  liberty,  personal  security,  and 
property  (c).  With  respect  to  absolute  rights  of 
the  three  first  descriptions,  this  is  obvious,  and  the 
precedence  therefore  is  properly  assigned  to  them 
in  Blackstone's  work  ;  but  it  is  equally  true  with 
regard  to  property  also — for  property,  like  the  rest, 
unquestionably  constitutes  one  of  the  circum- 
stances to  which  the  social  relations  are  adjusted, 
and  to  which  they  must  be  supposed  to  refer.  To 
this  right,  therefore,  the  next  place  ought,  in  point 

(c)  This  did  not  escape  the  discernment  of  Hale :  "  Having  done 
"  with  the  rights  of  persons,  I  now  come  to  the  rights  of  things.  And 
"  though  according  to  the  usual  method  of  civilians,  and  our  ancient 
«  common  law  tractates,  this  comes  in  the  second  place,  after  the  jura 
"  patonarum,  and  therefore  I  have  herein  pursued  the  same  course,  yet 
"  that  must  not  be  the  method  of  a  yoimg  student  of  the  common  law, 
"  but  he  must  begin  his  study  here,  at  the  jura  rtntm  ;  for  the  former 
''  part  contains  matter  proper  for  the  study  of  one  that  is  well  acquainted 
**  with  those  jura  rtrum** — Hale's  Anal,  sect  23.  This  passage  had  not 
attracted  my  attention  until  my  principle  of  division  had  been  fixed 
upon ;  and  its  subsequent  discovery  was  of  course  calculated  to  give  me 
increased  confidence  in  the  propriety  of  my  choice. 
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of  correct  arrangement^  to  have  been  allotted ;  but 
the  Commentator's  plan  of  division  makes  this 
impossible,  and  compels  him,  after  a  short  notice 
of  property,  to  pass  on,  and  to  postpone  its  far* 
ther  examination,  until  all  relative  rights  (whether 
private  or  public)  have  been  exhausted.  This 
inversion  of  the  natural  order,  is  not  only  inarti- 
ficial, but  often  embarrasses  the  discussion  of 
rights  of  the  relative  kind.  Thus  in  the  chapter 
on  Husband  and  Wife,  every  reader  must  per- 
ceive the  disadvantage  of  the  total  omission  to 
notice  the  effects  of  marriage  in  regard  to  the 
property  of  the  parties ;  and  yet  until  the  subject 
of  property  in  general  had  been  examined,  any 
disquisition  on  the  proprietary  rights  attending 
that  particular  relation,  would  have  been  ob- 
viously premature. 

Another,  and  a  still  more  important  objec- 
tion to  the  method  which  considers  Rights  as  con- 
sisting either  of  Rights  of  Persons  or  Rights  of 
Things,  is  that  it  fails  to  embrace  the  whole  com- 
pass of  rights.  There  is  a  branch  of  law  which 
belongs  (properly  speaking)  to  neither  of  these 
divisions,  but  of  great  and  growing  importance  in 
our  municipal  system,  that,  namely,  which  con- 
cerns the  social,  as  distinguished  from  the  politi- 
cal, ecclesiastical,  and  judicial  institutions  of  the 
country,  and  which  comprises  (among  many  other 
subjects^  the  laws  relating  to  the  poor,  to  high- 


PREFACf.  XI 

ways,  to  public  charities,  and  the  like.  For 
topics  such  as  these,  the  analysis  of  Blackstone 
affords  no  proper  place,  and  when  they  are  of  too 
much  importance  to  be  neglected,  expedients  of 
an  awkward  kind  are  often  devised  to  make  room 
for  them.  Thus  the  law  of  highways  and  turn- 
pikes is  made  incidental  to  the  office  of  parish 
surveyor,  and  the  large  and  interesting  subject  of 
the  poor  laws  is  dealt  with,  by  way  of  digression 
from  the  office  of  overseer. 

Dissatisfied  for  these  reasons  with  Blackstone's 
arrangement  of  rights,  and  conceiving  that  it  had 
not  (like  the  other  portions  of  his  general  method) 
become  so  inveterate  among  us,  as  to  render  its 
retention  unavoidable,  I  have  consequently  ven- 
tured to  lay  it  aside,  and  to  adopt,  so  far  as  this 
subject  is  concerned,  a  different  plan  of  distribu- 
tion. This  plan  is  entirely  of  my  own  conception. 
It  might  have  been  supposed,  indeed,  that  in  a 
field  so  highly  cultivated  as  that  of  Rights,  I  could 
be  at  no  loss  for  a  satisfactory  precedent ;  but  my 
search  for  one,  though  prosecuted  with  some  dili- 
gence, was  not  attended  with  success.  No  writer 
on  English  or  American  law,  who  has  deserted 
the  order  of  Blackstone,  had  any  pretension  to 
be  considered  as  a  model — the  repositories  of  the 
Roman  jurisprudence  (which,  with  the  exception 
of  the  Institutes,  are  notoriously  defective  or  con- 
fused in  their  arrangement)  supplied  nothing  to 
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the  purpose  —  the  Institutes  themselves  (from 
which  the  division  into  the  rights  of  persons  and 
of  things  was  originally  taken)  could  of  course 
afford  no  assistance ;  —  and  witli  respect  to  the 
continental  systems,  they  either  conform  (as  in  the 
Code  Civil  of  France)  to  the  Institutes,  or  when 
they  depart  (as  in  the  treatise  of  Domat)  from  the 
beaten  track,  their  course  is  not  such  as  an  English 
jurist  t;ould  follow  with  advantage. 

The  general  plan,  which  I  have  thus  ventured, 
on  my  own  responsibility,  to  lay  down,  will  be 
found  in  the  first  chapter  of  the  first  book.  Its 
leading  principle  is — to  make  the  distinction  be- 
tween Persons  and  Things  the  foundation  not  of  a 
primary,  but  of  a  subordinate  arrangement,  and 
to  consider  Persons  as  constituting,  in  a  primary 
sense,  the  only  objects  of  the  law's  regard.  But 
the  persons,  whom  the  law  is  supposed  thus  unir 
formly  to  contemplate,  are  presented,  first,  in  the 
lightof  insulated  individuals, — and  in  that  capacity 
their  personal  (in  other  words  their  bodily)  rights 
are  examined ;  next,  in  their  connection  with  the 
things  around  them, — which  introduces  the  con- 
sideration of  their  rights  of  property ;  next,  as 
members  of  families, — which  involves  their  rights 
in  private  relations  ;  and  lastly,  as  members  of  the 
community,—  which  leads  to  the  discussion  of  their 
rights  in  public  relations,  or  (as  they  may  be 
termed  more  compendiously)  public  rights. 
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According  to  this  order,  the  absolute  right 
uniformly  takes  the  precedence  of  the  relative, 
and  the  law  of  property  in  general,  is  investigated 
before  the  relations  of  men,  in  regard  to  property, 
arise  for  consideration.  Upon  this  system,  too, 
the  division  of  Public  Rights  (when  it  shall  come 
to  be  examined  in  its  proper  place)  will  allow  of 
a  subdivision  conveniently  adapted  to  the  discus- 
sion of  those  mixed  subjects  to  which  we  have 
before  referred,  and  which,  having  no  exclusive 
connection  either  with  person  or  property,  it  is 
the  tendency  of  Blackstone's  method  to  exclude. 
I  propose  to  subdivide  the  head  of  Public  Rights 
into  those  which  concern  a  man  in  his  relations 
to  persons  in  authority,  whether  civil  or  ecclesi- 
astical, and  those  which  concern  him  in  his  rela- 
tions to  his  fellow  citizens  at  large — the  first  of 
which  will  fall  under  the  heads  of  The  Civil  Go- 
vemment,  and  The  Church,  the  second,  under 
that  of  the  Social  Economy  of  the  Realm ;  and  it 
is  under  this  latter  head,  that  such  mixed  sub- 
jects as  above  referred  to,  will  find  a  regular  and 
appropriate  place*  The  entire  arrangement  of 
the  work,  when  fully  developed,  will  conse- 
quently stand  as  follows :  — 

I.  Of  Personal  Riqhts. 

II.  Of  Riohtb  of  Property. 
1 .  As  to  things  real. 
2   As  to  things  personal. 
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III.  Op  Rights  in  Private  Relation*. 

1 .  Between  master  and  servant. 

2.  Between  husband  and  wife. 

3.  Between  parent  and  child. 

4.  Between  guardian  and  ward 

IV.  Of  Public  Rights. 

1.  As  to  the  civil  government. 

2.  As  to  the  church. 

3.  As  to  the  social  economy  of  the  realm. 

V.  Op  Civil  Injuries. 

Including  the  modes  of  redress. 

VI.  Of  Crimbs* 

Including  the  modes  of  prosecution. 

While  the  general  method  difTers  thus  widely 
from  that  of  the  former  Commentaries,  yet  the 
two  works  are  often  in  coincidence,  so  far  as  re- 
gards the  interior  or  more  specific  divisions ;  and 
the  chapters  of  the  present  volume  in  particular, 
will  be  found  to  correspond  very  frequently, 
both  in  title  and  order  of  succession,  with  those 
in  the  earlier  portion  of  the  second  volume  of 
Blackstone.  Yet  even  in  parallel  chapters,  the 
reader  Mrill  discover  that  the  same  subjects  are 
not  invariably  embraced — several  topics  being 
detached  from  the  place  which  Blackstone  has 
assigned  to  them,  and  either  actually  inserted,  or 
destined  for  future  insertion,  in  other  departments 
of  the  work.  Thus  in  the  seventeenth  chapter, 
the  remarks  on  leases  comprise  no  notice  of  Leases 
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bjf  tenants  in  tail,  or  by  married  wamen,  for  which 
the  nineteenth  chapter  was  thought  to  afford  a 
more  convenient  opportunity — ^nor  of  Leases  by 
ecclesiastical  persons,  which  will  more  naturally 
present  themselves  for  discussion,  in  a  subsequent 
volume,  in  connection  with  the  general  law  re* 
lating  to  the  Church.  In  like  manner,  the  four* 
teenth  chapter  (on  Forfeiture)  passes  by  the  sub- 
ject of  Simony,  to  which  the  Church  seems  again 
to  have  a  preferable  claim, — and  that  of  Waste, 
reserved  (as  it  is  conceived)  with  more  propriety, 
for  the  division  relative  to  Civil  Injuries.  To  these 
deviations  from  Blackstone,  in  point  of  arrange* 
ment,  it  is  also  proper  to  add,  that  the  present 
volume  contains  several  chapters  involving  a  com- 
plete departure  from  the  method  of  that  author, 
and  altogether  of  new  construction ;  among 
which,  the  most  important  are  the  ninth  (on  Uses 
and  Trusts),  the  eighteenth  (on  Conveyances 
under  the  Statute  of  Uses),  and  the  nineteenth 
(on  Conveyances  by  Tenants  in  Tail  and  Married 
Women.) 

In  a  production  bearing  the  relation  that  has 
been  described,  to  the  work  of  a  former  writer,  I 
have  deemed  it  indispensable  to  supply  the  reader 
with  the  means  of  readily  and  precisely  distinr 
guishing  the  portions  due  to  either  commentator, 
or  I  should  rather  say,  of  distinguishing  them 
with  more  readiness  and  precision  than  could  be 
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done  by  aid  of  the  internal  evidence  resulting 
from  the  style  or  matter.  Supposing  a  mistake  to 
have  occasionally  arisen  on  this  subject,  the  effect 
would  have  been  either  to  divest  an  excerpted 
passage  of  the  authority  which  of  right  belonged 
to  it,  or  to  obtain  for  some  part  that  is  new,  a 
credit  which  it  did  not  fairly  deserve ;  and  even 
if  no  greater  inconvenience  had  occurred,  than  to 
leave  the  mind  in  mere  uncertainty  to  which  of 
the  two  authors  a  given  passage  was  to  be  as- 
signed, it  would  have  materially  detracted  from 
the  interest  and  value  of  the  work.  The  sense 
of  this,  has  led  to  a  method  of  notation  by 
brackets^  the  nature  of  which  will  be  explained 
in  a  Notice  subjoined  to  this  Preface.  It  has 
considerably  increased  both  the  labour  and  the 
expense  of  the  publication,  and  by  no  means 
contributed  to  the  beauty  of  its  page.  But  the 
eye  soon  learns  to  accommodate  itself  to  the  no- 
velty, and  it  is  believed  that  the  reader  will  ex- 
perience no  embarrassment  from  its  adoption. 
It  has  not  been  thought  necessary,  however,  to 
extend  it  to  the  notes.  Among  these,  there  are 
many  by  the  present  commentator ;  but  independ- 
ently of  the  inferiority  of  their  merit,  the  refer- 
ence that  they  bear  to  his  portions  of  the  text,  or 
other  similar  circumstances,  will  in  general  be 
found  sufficiently  to  distinguish  them  from  the 
annotations  of  Blackstone.  The  cases  and  au- 
thorities to  which  these  last  refer,  have  through- 
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out  been  carefully  verified,  with  the  exception 
only  of  some  few  instances,  in  which  no  ready 
access  could  be  had  to  the  works  from  which  the 
citations  were  made. 

Upon  the  whole,  I  submit  this  volume  to  the 
public,  with  a  solicitude  proportionate  to  the  im- 
portance of  the  enterprise  of  which  it  is  the  first 
result.  Conscious  that  I  have  devoted  to  it  my 
best  faculties,  and  a  large  portion  of  inestimable 
time,  I  naturally  cherish  the  hope  that  the  value 
of  the  product  may  prove  to  be  in  some  degree 
adequate  to  the  cost  of  the  production;  but  when 
I  recollect  how  much  its  progress  has  been  em- 
barrassed by  the  labours  and  anxieties  always  in- 
cident to  a  professional  life,  it  appears  scarcely 
reasonable  to  suppose  that  its  plan  will  be  found 
entirely  free  from  defect,  or  its  execution  from 
inaccuracy. 

Jeamanf  l#l,  1841. 
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NOTICE  TO  THE  READER. 

The  portions  of  this  work  which  lie  between 
brackets  C  ]  are  taken,  without  alteration,  from 
the  text  of  Blackstone.  For  the  rest,  the  present 
author  is  responsible.  To  enable  the  reader  to 
distinguish  the  former  from  the  latter,  upon 
merely  opening  the  volume,  and  without  being 
obliged  to  turn  the  leaves  over  backwards,  the 
continuation  of  an  extract  is  always  marked  by 
a  new  bracket  at  the  top  of  the  page. 
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INTRODUCTION, 


SECTION  I. 
ON  THE  STUDY  OF  THE  LAW. 


[[It  is  incumbent  upon  every  man  to  be  acquainted  with 
those  laws  at  least  with  which  he  is  immediately  con- 
cerned, lest  he  incur  the  censure,  as  well  as  inconvenience, 
of  living  in  society  without  knowing  the  obligations  which 
it  lays  him  under.  And  thus  much  may  suffice  for  persons 
of  inferior  condition,  who  have  neither  time  nor  capacity 
to  enlarge  their  views  beyond  that  contracted  sphere  in 
which  they  are  appointed  to  move.  But  those  on  whom 
nature  and  fortune  have  bestowed  more  abilities  and  greater 
leisure  cannot  be  so  easily  excused.  These  advantages 
are  given  them,  not  for  the  benefit  of  themselves  only,  but 
also  of  the  public  :  and  yet  they  cannot,  in  any  scene  of 
life,  discharge  properly  their  duty  either  to  the  public  or 
themselves,  without  some  degree  of  knowledge  in  the  laws. 
To  evince  this  the  more  clearly,  it  may  not  be  amiss  to 
descend  to  a  few  particulars. 

Let  us  therefore  begin  with  gentlemen  of  independent 
estates  and  fortune,  the  most  useful  as  well  as  considerable 
body  of  men  in  the  nation,  whom  even  to  suppose  igno- 
rant in  this  branch  of  learning  is  treated  by  Mr.  Locke  (a) 
as  a  strange  absurdity.  It  is  their  landed  property,  with  its 
long  and  voluminous  train  of  descents  and  conveyances, 

(a)  Edttcalion,  Sec.  187. 
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2  ON  THE  STUDY  [iNTROD. 

[[settlements^  entails,  and  incumbrances,  that  forms  the  most 
intricate  and  most  extensive  object  of  legal  knowledge. 
The  thorough  comprehension  of  these,  in  all  their  minute 
distinctions,  is  perhaps  too  laborious  a  ta^k  for  any  but  a 
lawyer  by  profession :  yet  still  the  understanding  of  a  few 
leading  principles,  relating  to  estates  and  conveyancing, 
may  form  some  check  and  guard  upon  a  gentleman's  in- 
ferior agents,  and  preserve  him  at  least  from  very  gross 
and  notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  ne- 
cessary in  the  wording  of  last  vrills  and  testaments,  and 
more  witli  regard  to  their  attestation.  An  ignorance  in 
these  must  always  be  of  dangerous  consequence  to  such 
as  by  choice  or  necessity  compile  their  own  testaments 
without  any  technical  assistance.  Those  who  have  at- 
tended the  courts  of  justice  are  the  best  witnesses  of  the 
confusion  and  distresses  that  are  hereby  occasioned  in 
families ;  and  of  the  difficulties  that  arise  in  discerning  the 
true  meaning  of  the  testator,  or  sometimes  in  discovering 
any  meaning  at  all :  so  that  in  the  end  his  estate  may 
often  be  vested  quite  contrary  to  these  his  enigmatical  in- 
tentions, because  perhaps  he  has  omitted  one  or  two  formal 
words,  which  are  necessary  to  ascertain  the  sense  with  in- 
disputable legal  precision,  or  has  executed  his  will  in  the 
presence  of  fewer  witnesses  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  those  of  a  more 
public  consideration.  All  gentlemen  of  fortune  are,  in 
consequence  of  their  property,  liable  to  be  called  upon  to 
establish  the  rights,  to  estimate  the  injuries,  to  weigh  the 
accusations,  and  sometimes  to  dispose  of  the  lives  of  their 
fellow-subjects,  by  serving  upon  juries.  In  this  situation 
they  have  frequently  a  right  to  decide,  and  that  upon  their 
oaths,  questions  of  nice  importance,  in  the  solution  of  which 
some  legal  skill  is  requisite ;  especially  where  the  law  and 
the  fact,  as  it  often  happens,  are  intimately  blended  to- 
gether.]] And  when  juries  are  incapable  of  doing  this  with 
tolerable  propriety,  it  tends  proportionably  to  lower  their 
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authority  and  to  throw  more  power  \jnio  the  hands  of  the 
judges,  to  direct,  control,  and  even  reverse  their  verdicts, 
than  perhaps  the  constitution  intended. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman 
is  called  upon  to  determine  questions  of  right,  and  distri- 
bute justice  to  his  fellow-subjects :  it  is  principally  with 
this  order  of  men  that  the  commission  of  the  peace  is  filled. 
And  here  a  very  ample  field  is  opened  for  a  gentleman  to 
exert  his  talents,  by  maintaining  good  order  in  his  neigh- 
bourhood ;  by  punishing  the  dissolute  and  idle ;  by  pro- 
tecting the  peaceable  and  industrious ;  and,  above  all,  by 
healing  petty  differences  and  preventing  vexatious  pro- 
secutions. But,  in  order  to  attain  these  desirable  ends,  it 
is  necessary  that  the  magistrate  should  understand  his 
business ;  and  have  not  only  the  will,  but  the  power  also, 
(under  which  must  be  included  the  knowledge,)  of  admi- 
nistering l^al  and  effectual  justice.  Else,  when  he  has 
mistaken  his  authority,  through  passion,  through  igno- 
rance, or  absurdity,  he  will  be  the  object  of  contempt  from 
his  inferiors,  and  of  censure  from  those  to  whom  he  is  ac- 
countable for  his  conduct. 

Yet  farther ;  most  gentlemen  of  considerable  property, 
at  some  period  or  other  in  their  lives,  are  ambitious  of  re- 
presenting their  country  in  parliament;  and  those,  who 
are  ambitious  of  receiving  so  high  a  trust,  would  also  do 
well  to  remember  its  nature  and  importance.  They  are 
not  thus  honourably  distinguished  from  the  rest  of  their 
fellow-subjects,  merely  that  they  may  privilege  their  per- 
sons ;  that  they  may  list  under  party  banners ;  may  grant 
or  withhold  supplies;  may  vote  with  or  vote  against  a 
popular  or  unpopular  administration ;  but  upon  consider- 
ations far  more  interesting  and  important.  They  are  the 
guardians  of  the  English  constitution ;  the  makers,  re- 
pealers, and  interpi'eters  of  the  English  laws ;  delegated  to 
watch,  to  check,  and  to  avert  every  dangerous  innovation, 
to  propose,  to  adopt,  and  to  cherish  any  solid  and  well* 
weighed  improvement ;  bound  by  every  tie  of  nature,  of 

b2 
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[[honour,  and  of  religion,  to  transmit  that  constitution  and 
those  laws  to  their  posterity,  amended  if  possible,  at  least 
without  any  derogation.  And  how  unbecoming  must  it 
appear  in  a  member  of  the  legislature  to  vote  for  a  new 
law,  who  is  utterly  ignorant  of  the  old  !  what  kind  of  in- 
terpretation can  he  be  enabled  to  give,  who  is  a  stranger  to 
the  text  upon  which  he  comments  ! 

Indeed  it  is  perfectly  amazing  that  there  should  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science,  in 
which  some  method  of  instruction  is  not  looked  upon  as 
requisite,  except  only  the  science  of  legislation,  the  noblest 
and  most  difficult  of  any.  Apprenticeships  are  held  ne- 
cessary to  almost  every  art,  commercial  or  mechanical ;  a 
long  course  of  reading  and  study  must  form  the  divine,  the 
physician,  and  the  practical  professor  of  the  laws :  but 
every  man  of  superior  fortune  thinks  himself  bom  a  le- 
gislator. Yet  Cicero  was  of  a  different  opinion ;  ''  it  is 
necessary,"  says  he  (ft),  *'  for  a  senator  to  be  thoroughly 
acquainted  with  the  constitution ;  and*  this,  he  declares,  is 
a  knowledge  of  the  most  extensive  nature ;  a  matter  of 
science,  of  diligence,  of  reflection ;  without  which  no  se- 
nator can  possibly  be  fit  for  his  office." 

The  mischiefs  that  have  arisen  to  the  public  from  in- 
considerate alterations  in  our  laws,  are  too  obvious  to  be 
called  in  question ;  and  how  far  they  have  been  owing  to 
the  defective  education  of  our  senators,  is  a  point  well 
worthy  the  public  attention.  The  common  law  of  England 
has  fared  like  other  venerable  edifices  of  antiquity,  which 
rash  and  unexperienced  workmen  have  ventured  to  new- 
dress  and  refine,  with  all  the  rage  of  modem  improvement. 
Hence  frequently  its  symmetry  has  been  destroyed,  its 
proportions  distorted,  and  its  majestic  simpUcity  exclianged 
for  specious  embellishments  and  fantastic  novelties.     For, 

(6)  De  Legg>  3,  18.  Ett  tenatori  diligentim,  m§moruB  est;  tine  quo 
necea$arium  notie  rempublieam ;  idque  paratut  ette  Menator  nulla  pacta  pa* 
latt  paM  : — genus  hoe  amne  seientm,       teat. 
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[^to  say  the  truth,  almost  all  the  perplexed  questions,  almost 
all  the  niceties,  intricaciesy  and  delays,  (which  have  some- 
times disgraced  the  English,  as  well  as  other  courts  of  jus* 
tice,)  owe  their  original  not  to  the  common  law  itself,  but 
to  innovations  that  have  been  made  in  it  by  acts  of  parlia- 
ment, "  overladen  (as  Sir  Edward  Coke  expresses  it)  (c) 
with  provisoes  and  additions,  and  many  times  on  a  sudden 
penned  or  corrected  by  men  of  none  or  very  little  judgment 
in  law."  This  great  and  well-experienced  judge  declares, 
that  in  all  his  time  he  never  knew  two  questions  made 
upon  rights  merely  depending  upon  the  common  law  ;  and 
warmly  laments  the  confusion  introduced  by  ill-judging 
and  unlearned  legislators.  "  But  if,"  he  subjoins,  **  acts  of 
parliament  were  after  the  old  fashion  penned  by  such  only 
as  perfectly  knew  what  the  common  law  was  before  the 
making  of  any  act  of  parliament  concerning  that  matter, 
as  also  how  far  forth  former  statutes  had  provided  remedy 
for  former  mischiefs  and  defects  discovered  by  experience ; 
then  should  very  few  questions  in  law  arise,  and  the  learned 
should  not  so  often  and  so  much  perplex  their  heads  to 
make  atonement  and  peace,  by  construction  of  law,  be* 
tween  insensible  and  disagreeing  words,  sentences,  and 
provisoes,  as  they  now  do."] 

[[What  is  said  of  gentlemen  in  general,  and  the  propriety 
of  their  application  to  the  study  of  the  laws  of  their  coun- 
try, will  hold  equally  strong  or  still  stronger  with  regard 
to  the  nobiUty  of  this  realm,  except  only  in  the  article  of 
serving  upon  juries.  But,  instead  of  this,  they  have  several 
peculiar  provinces  of  far  greater  consequence  and  concern ; 
being  not  only  by  birth  hereditary  counsellors  of  the  crown, 
and  judges  upon  their  honour  of  the  lives  of  their  brother- 
peers,  but  also  arbiters  of  the  property  of  all  their  fellow- 
subjects,  and  that  in  the  last  resort.  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  nicest  and  most  criti- 
cal points  of  the  law :  to  examine  and  correct  such  errors  as 

(c)  2  Rep.  pref. 
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[[have  escaped  the  most  experienced  sages  of  the  profession,]] 
presiding  in  the  courts  from  which  the  appeal  to  them  is 
made.  [[Their  sentence  is  final,  decisive,  irrevocable ;  no 
appeal,  no  correction,  not  even  a  review  can  be  had  :  and 
to  their  determination,  whatever  it  be,  the  inferior  courts 
of  justice  must  conform ;  otherwise  the  rule  of  property 
would  no  longer  be  uniform  and  steady.)] 

It  is  true  that  in  the  exercise  of  this  province  they  are 
entitled  to  demand  the  attendance  and  advice  of  the  col- 
lective body  of  the  judges  of  the  courts  at  Westmin- 
ster, by  whose  learning  they  are  guided  through  the  tech- 
nical difficulties  of  the  case  before  them ;  but  it  is  obviously 
important  that  the  men&bers  of  the  noble  assembly  itself, 
in  whose  name  and  under  the  sanction  of  whose  authority 
the  judgment  is  to  be  ultimately  pronounced,  should  be 
so  far  conversant  with  law  as  to  be  able  to  make  a  proper 
and  intelligent  use  of  the  assistance  thus  afforded. 

[[The  Roman  pandects  will  furnish  us  with  a  piece  of 
history  not  unappUcable  to  our  present  purpose.  Servius 
Sulpicius,  a  gentleman  of  the  patrician  order,  and  a  cele- 
brated orator,  had  occasion  to  take  the  opinion  of  Quintus 
Mutius  ScsBvola,  the  then  oracle  of  the  Roman  law ;  but, 
for  want  of  some  knowledge  in  that  science,  could  not  so 
much  as  understand  even  the  technical  terms,  which  his 
friend  was  obliged  to  make  use  of.  Upon  which  Mutius 
ScsBvola  could  not  forbear  to  upbraid  him  with  this  me- 
morable reproof,  (d)  *'  that  it  was  a  shame  for  a  patrician,  a 
nobleman,  and  an  orator  of  causes,  to  be  ignorant  of  that 
law  in  which  he  was  so  peculiarly  concerned."  This  re- 
proach made  so  deep  an  impression  on  Sulpicius,  that  he 
immediately  applied  himself  to  the  study  of  the  law, 
wherein  he  arrived  to  that  proficiency,  that  he  left  behind 
him  about  an  hundred  and  four-score  volumes  of  his  own 
compiling  upon  the  subject ;  and  became,  in  the  opinion 

(d)  Ff.  1 .  2.  43.  Turpe  eue  patrieio,  et  nobili^  et  causw  oranti,  jut  in 
quo  vertaretur  ignorare. 
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[^of  Cicero  (e),  a  much  more  complete  lawyer  than  eren 
Molios  Scaevola  himself. 

It  would  be  idle  to  recommend  to  our  English  nobility 
and  gentry  to  become  as  great  lawyers  as  Sulpicius; 
though  he,  together  with  this  character^  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise  inde- 
fiitigable  senator :  but  the  inference  which  arises  bom  the 
story  is  this,  that  ignorance  of  the  laws  of  the  land  hath 
ever  been  esteemed  dishonourable  in  those  who  are  en- 
trusted by  their  country  to  maintain,  to  administer,  and  to 
amend  them.^ 

^NoT  will  some  degree  of  legal  knowledge  be  found  in  the 
least  superfluous  to  persons  of  inferior  rank,  especially 
those  of  the  learned  professions.  The  clergy  in  particular, 
besides  the  common  obligations  they  are  under  in  propor- 
tion to  their  rank  and  fortune,  have  also  abundant  reason, 
considered  merely  as  cleigymen,  to  be  acquainted  with 
many  branches  of  the  law,  which  are  almost  peculiar  and 
appropriated  to  themselves  alone.  Such  are  the  laws 
relating  to  advowsons,  institutions,  and  inductions;  to 
simony,  and  simoniacal  contracts ;  to  uniformity,  residence, 
and  pluralities ;  to  tithes  and  other  ecclesiastical  dues ;  to 
marriages,  and  to  a  variety  of  other  subjects,  which  are 
consigned  to  the  care  of  their  order  by  the  provisions  of 
particular  statutes.  To  understand  these  aright,  to  discern 
what  is  warranted  or  enjoined,  and  what  is  forbidden  by 
law,  demands  a  sort  of  legal  apprehension,  which  is  no 
otherwise  to  be  acquired  than  by  use  and  a  familiar  ac- 
quaintance with  legal  writers.]] 

To  gentlemen  of  the  faculty  of  physic  the  study  of  the 
law  is  attended  with  some  importance,  not  only  to  complete 
their  character  for  general  and  extensive  knowledge,  a  cha- 
racter which  their  profession  beyond  others  has  remarkably 
deserved,  but  also  to  enable  them  to  give  more  satisfactory 
evidence  in  a  variety  of  cases  in  which  they  are  liable  to  be 
examined  as  witnesses.    The  frequent  combination  of  me- 

(«)  Brut.  41. 
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dical  with  legal  considerations  upon  inquiries  relative  to 
suspected  murder  or  doubtful  sanity,  and  other  points  of 
the  like  nature,  has  given  birth  to  a  sort  of  mixed  science, 
known  by  the  name  of  Forensic  Medicine ^  or  Medical  Ju- 
risprudence^ which  may  be  considered  as  common  ground 
to  the  practitioners  both  of  law  and  physic. 

[[But  those  gentlemen  who  intend  to  profess  the  civil  and 
ecclesiastical  laws,  in  the  spiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  lawyers)  the 
most  indispensably  obliged  to  apply  themselves  seriously 
to  the  study  of  our  municipal  laws.  For  the  civil  and 
canon  laws,  considered  with  respect  to  any  intrinsic  obli- 
gation, have  no  force  or  authority  in  this  kingdom  ;  they 
are  no  more  binditg  in  England  than  our  laws  are  binding 
at  Rome.  But,  as  far  as  these  foreign  laws,  on  account 
of  some  peculiar  propriety,  have  in  some  particular  cases, 
and  in  some  particular  courts,  been  introduced  and  allowed 
by  our  laws,  so  far  they  oblige,  and  no  farther ;  their  au- 
thority being  wholly  founded  upon  that  permission  and 
adoption.  In  which  we  are  not  singular  in  our  notions:  for 
even  in  Holland,  where  the  imperial  law  has  been  much  cul- 
tivated, and  its  decisions  pretty  generally  followed,  we  are 
informed  by  Van  Leeuwen(/),  that  it  received  its  force 
from  custom  and  the  consent  of  the  people,  either  tacitly 
or  expressly  given  ;  ''  for  otherwise,  he  adds,  we  should  no 
''  more  be  bound  by  this  law  than  by  that  of  the  Almains, 
''  the  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other 
''  of  the  antient  nations."  Wherefore,  in  all  points  in  which 
the  different  systems  depart  from  each  other,  the  law  of  the 
land  was  to  take  place  of  the  law  of  Rome,  whether  anci- 
ent or  modem,  imperial,  or  pontifical.  And,  in  those  of  our 
English  courts  wherein  a  reception  has  been  allowed  to  the 
civil  and  canon  laws,  if  either  they  exceed  the  bounds  of 
that  reception,  by  extending  themselves  to  other  matters 
than  are  permitted  to  them ;  or  if  such  courts  proceed 
according  to  the  decisions  of  those  laws,  in  cases  wherein 

(/)  Dedif  alio  corporis  jaris  civilis.    Edit  1663. 
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Qt  is  controlled  by  the  law  of  the  land,  the  common  law  in 
either  instance  both  may,  and  frequently  does,  prohibit 
and  annul  their  proceedings :  (g)  and  it  will  not  be  a  suffi- 
cient excuse  for  them  to  tell  the  king's  courts  at  West- 
minster that  their  practice  is  warranted  by  the  laws  of 
Justinian  or  Gregory,  or  is  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.  For  which  reason  it  be- 
comes  highly  necessary  for  every  civilian  and  canonist, 
that  would  act  with  safety  as  a  judge,  or  with  prudence 
and  reputation  as  an  advocate,  to  know  in  what  cases  and 
how  far  the  English  laws  have  given  sanction  to  the 
Roman ;  in  what  points  the  latter  are  rejected ;  and  where 
they  are  both  so  intermixed  and  blended  together  as  to 
form  certain  supplemental  parts  of  the  common  law  of 
England,  distinguished  by  the  titles  of  the  maritime,  the 
military,  and  the  ecclesiastical  law.]} 

The  general  use  and  necessity  of  some  acquaintance  with 
the  common  law  being  thus  apparent,  it  may  naturally  be 
supposed  that  some  provision  would  antiently  have  been 
made  for  this,  as  for  other  branches  of  education,  in  the  uni- 
versities of  Cambridge  and  Oxford.  The  reverse  however 
is  the  fact — the  study  of  the  common  law  having  until  re- 
cent times  been  wholly  neglected  in  those  venerable  seats 
of  learning,  and  having  been  cultivated  from  the  earliest 
period  in  a  different  region.  How  this  has  come  to  pass 
will  appear  from  the  following  retrospect 

[[Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of 
England,  (which  was  written  in  the  reign  of  Henry  the 
Sixth,)  puts  (A)  a  very  obvious  question  in  the  mouth  of 
the  young  prince,  whom  he  is  exhorting  to  apply  himself 
to  that  branch  of  learning :  "  why  the  laws  of  England, 
being  so  good,  so  fruitful,  and  so  commodious,  are  not 
taught  in  the  universities,  as  the  civil  and  canon  laws 
are?"     In  answer  to  which  he  gives (t)  what  seems,  with 

(g)  Hale,  Hist.  C.  L.  c.  2.  Selden  (k)  C.  47. 

in  Fletam.    5  Rep.    Caadrey's  case.  (»)  C.  48. 

2  Inst.  599. 


10  ON  THB  8TUDY  [iNTROD. 

[[due  deference  be  it  spoken,  a  very  jejune  and  unsatisfac- 
tory reason  ;  beingi  in  short,  that  '^  as  the  proceedings  at 
*^  common  law  were  in  his  time  carried  on  in  three  different 
''  tongues,  the  English,  the  Latin,  and  the  French,  that 
science  must  be  necessarily  taught  in  those  three  several 
languages ;  but  that  in  the  universities  all  sciences  were 
'^  taught  in  the  Latin  tongue  only;"  and  therefore  he  con- 
cludes, 'Hhat  they  could  not  be  conveniently  taught  or 
''  studied  in  our  universities."  But  without  attempting  to 
examine  seriously  the  validity  of  this  reason,  (the  very  sha- 
dow of  which,  by  the  effect  of  late  constitutions,  is  entirely 
taken  away,)  we  perhaps  may  find  out  a  better,  or  at  least 
a  more  plausible  account,  why  the  study  of  the  municipal 
laws  was  so  long  banished  from  these  seats  of  science, 
than  what  the  learned  chancellor  thought  it  prudent  to 
give  to  his  royal  pupil. 

That  ancient  collection  of  unwritten  maxims  and  cus- 
toms, which  is  called  the  common  law,  however  com- 
pounded or  from  whatever  fountains  derived,  had  subsisted 
immemorially  in  this  kingdom;  and,  though  somewhat 
altered  and  impaired  by  the  violence  of  the  times,  had  in 
great  measure  weathered  the  rude  shock  of  the  Norman 
conquest.  This  had  endeared  it  to  the  people  in  general, 
as  well  because  its  decisions  were  universally  known,  as 
because  it  was  found  to  be  excellently  adapted  to  the  ge- 
nius of  the  English  nation.  In  the  knowledge  of  this  law 
consisted  great  part  of  the  learning  of  those  dark  ages :  it 
was  then  taught,  says  Mr.  Selden,  (A)  in  the  monasteries, 
in  the  universities,  and  in  the  families  of  the  principal 
nobility.  The  deigy,  in  particular,  as  they  then  engrossed 
almost  every  other  branch  of  learning,  so  (like  their  prede- 
cessors, the  British  Druids),  (Z)  they  were  peculiarly  re- 
markable for  their  proficiency  in  the  study  of  the  law. 
Nulhs  clericus  nisi  causidicus,  is  the  character  given  of 
them  soon  after  the  conquest  by  William  of  Malm8bury.(97i) 

(k)  In  Fletom.  7,  7.  (m)  De  Gest.  Reg.  1.  4. 

(/)  Cssar  de  belio  Gal.  6,  12. 
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[The  j  adges  therefore  were  usually  created  out  of  the  sacred 
ordery(ii)  as  was  likewise  the  case  among  the  Normans  ;(o) 
and  all  the  inferior  offices  were  supplied  by  the  lower 
clergy,  which  has  occasioned  their  successors  to  be  deno- 
minated cleriks  to  this  day. 

Bat  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  use  and 
experience,  was  not  so  heartily  relished  by  the  foreign 
clergy,  who  came  over  hither  in  shoals  during  the  reign  of 
the  conqueror  and  his  two  sons,  and  were  utter  strangers 
to  our  constitution  as  well  as  our  language.^     And  its  ruin 
was  nearly  completed  by  the  new  impulse  given  in  the 
12th  century  to  the  study  of  Justinian's  system  of  law, 
and  its  consequent  reception  over  all  the  west  of  Europe, 
where  before  it  had  possessed,  in  general,  no  authority,  and 
had  fallen  almost  into  oblivion,  (p)    [[This  now  became  in  a 
particular  manner  the  favourite  of  the  popish  clergy,  who 
borrowed  the  method  and  many  of  the  maxims  of  their  canon 
law  from  this  original.    The  study  of  it  veas  introduced  into 
several  universities  abroad,  particularly  that  of  Bologna, 
where  exercises  were  performed,  lectures  read,  and  degrees 
conferred  in  this  faculty,  as  in  other  branches  of  science ; 
and  many  nations  on  the  continent,  just  then  beginning  to 
recover  from  the  convulsions  consequent  upon  the  over- 
throw of  the  Roman  empire,  and  settling  by  degrees  into 
peaceable  forms  of  government,  adopted  the  civil  law,]] 
that  is,  the  compilations  of  Justinian,  [[(bebg  the  best 
written  system  then  extant,)  as  the  basis  of  their  several 
constitutions;  blending  and  interweaving  it  among  their 


(»)  Dagdale  Orig.  Jarid.  c.8. 

(«)  LajugntontmgttpenonnMet 
ttuUutiquet, — tieomme  (cf  arehtvetqusi, 
evtiqua,  U»  chamnnn  des  egUau  eathB- 
draulx,  it  U$  auUret  pertanriM  qui  ont 
dignitn  en  taincU  eglitt;  Ut  ahbei, 
Utprigun  eonventuaulx,  et  Ut  gouver- 
ntur$  det  egliMM,  ^c.  Grand  Coosta- 
mier,  ch.  9. 

(p)  Hallam'i  Middle  Ages,  3d  vol. 


p.  513 ;  1  Bit.  Com.  18 ;  1  Reevei 
Hist.  Eog.  Law,  p.  €&  It  baa  been 
laid  (and  the  opiDion  ia  adopted  by 
BlackBtone)  that  this  revival  was  ow* 
ing  to  the  accidental  discovery  of  a 
copy  of  the  Pandects  at  the  capture  of 
Amalfi  by  the  Pisans,  about  the  year 
1130.  But  there  appears  to  be  no 
sufficient  evidence  that  any  such  dis- 
covery look  place.     Uallaro,  ubi  sup» 
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[[own  feodal  customs,  in  some  places  with  a  more  extensive^ 
in  others  a  more  confined  authority,  (q) 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England :  for  Theobald,  a  Norman  abbot,  being 
elected  to  the  see  of  Canterbury,  (r)  and  extremely  ad- 
dicted to  this  new  study,  brought  over  with  him  in  his 
retinue  many  learned  proficients  therein ;  and,  among  the 
rest,  Roger,  simamed  Vacarius,  whom  he  placed  in  the 
university  of  Oxford,  {s)  to  teach  it  to  the  people  of  this 
country.  But  it  did  not  meet  with  the  same  easy  recep- 
tion in  England,  where  a  mild  and  rational  system  of  laws 
had  been  long  established,  as  it  did  upon  the  continent ; 
and  though  the  monkish  clergy,  devoted  to  the  will  of  a 
foreign  primate,  received  it  with  eagerness  and  zeal,  yet 
the  laity,  who  were  more  interested  to  preserve  the  old 
constitution,  and  had  already  severely  felt  the  efiect  of 
many  Norman  innovations,  continued  wedded  to  the  use  of 
the  common  law.  King  Stephen  immediately  published 
a  proclamation,  {t)  forbidding  the  study  of  the  laws,  then 
newly  imported  from  Italy,  which  was  treated  by  the 
monks  («)  as  a  piece  of  impiety;  and,  though  it  might 
prevent  the  introduction  of  the  civil  law  process  into  our 
courts  of  justice,  yet  did  not  hinder  the  clergy  from  read* 
ing  and  teaching  it  in  their  own  schools  and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided 
into  two  parties ;  the  bishops  and  clergy,  many  of  them 
foreigners,  who  applied  themselves  wholly  to  the  study  of 
the^  civil  law,  and  that  of  the  Roman  church  (or  canon 
l&w),  [[which  now  came  to  be  inseparably  interwoven 
with  each  other;  and  the  nobility  and  laity,  who  ad- 
hered  with  equal   pertinacity  to  the  old  common  law; 

(q)  Domat*8  Treatise  of  Law,  c.  13,  (t)  Rog.  Bacon,  citaU  per  Seldea 

$  9.    Epistol.  Innocent  IV.  in  M.  in  Fletam.  7.  6.  in  Fortesc.  c.  33.  and 

Paris  ad  A.  D.  1254.  8  Rep.  Pref. 

(r)  A.  D.  1138.  (tt)  Joan.  Sarisburiens.  Polycrat  8. 

(<)  Gervas.  Dorobero.  Act.  Pontif.  22. 
Cantuar.  col.  1665. 
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[|[both  of  them  reciprocally  jealous  of  what  they  were  un- 
acquainted with,  and  neither  of  them,  perhaps,  allow- 
ing the  opposite  system  that  real  merit  which  is  abun- 
dantly to  be  found  in  each.  This  appears,  on  the  one 
hand,  from  the  spleen  with  which  the  monastic  writers  (or) 
speak  of  our  municipal  laws  upon  all  occasions ;  and,  on 
the  other,  from  the  firm  temper  which  the  nobility  shewed 
at  the  famous  parliament  of  Merton,  when  the  prelates 
endeavoured  to  procure  an  act  to  declare  all  bastards  legi- 
timate in  case  the  parents  intermarried  at  any  time  after- 
wards; alleging  this  only  reason,  because  holy  church 
(that  is,  the  canon  law,)  declared  such  children  legitimate ; 
but  ''all  the  earls  and  barons  (says  the  parliament-roll) (y) 
with  one  voice  answered,  that  they  would  not  change  the 
laws  of  England,  which  had  hitherto  been  used  and  ap- 
proved. And  we  find  the  same  jealousy  prevailing  above 
a  century  afterwards,  {z)  when  the  nobility  declared,  with 
a  kind  of  prophetic  spirit, ''  that  the  realm  of  England 
''  hath  never  been  unto  this  hour,  neither  by  the  consent 
of  our  lord  the  king,  and  the  lords  of  parliament,  shall  it 
ever  be,  ruled  or  governed  by  the  civil  law."  (a)  And  of 
this  temper  between  the  clergy  and  laity  many  more  in- 
stances might  be  given. 

While  things  were  in  this  situation,  the  clergy,  finding 
it  impossible  to  root  out  the  municipal  law,  began  to  with- 
draw themselves  by  degrees  from  the  temporal  courts; 
and  to  that  end,  very  early  in  the  reign  of  King  Henry  the 
Third,epi8copal  constitutions  were  publishedi  (&)  forbidding 
all  ecclesiastics  to  appear  as  advocates  in  faro  stBculari. 
Nor  did  they  long  continue  to  act  as  judges  there,  not 
caring  to  take  the  oath  of  office  which  was  then  found 

(x)  Idem,  ibid.  5. 16.     Polydor.  tunt  #(  approbate, 

Virgil.  HUt.1.9.  (i)  11  Rich.  II. 

(y)  SUL  MertOD,  20  Hen.  III.  c.9.  (a)rSeldeD,  Jan.  Anglor.  1. 3.  $  43 ; 

Et  ommn  eomitti  €t  baroMi  una  vom  in  Fortesc.  c.  33« 

retponderunt,  quod  nolunt  Ugtt  An-  (6)  Wilkint  Concil.  vol.  i.  p.  674. 

g(MB   wnttarg,  qwt  huauquo  usiiaUi  599. 
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[[necessary  to  be  administered,  that  they  should  in  all  things 
determine  according  to  the  law  and  custom  of  this  realm/c) 
though  they  still  kept  possession  of  the  high  office  of  chan- 
cellor, an  office  then  of  little  juridical  power;  and  after- 
wards, as  its  business  increased  by  degrees,  they  modelled 
the  process  of  the  court  at  their  own  discretion. 

But  wherever  they  retired,  and  wherever  their  authority 
extended,  they  carried  with  them  the  same  zeal  to  intro- 
duce the  rules  of  the  civil,  in  exclusion  of  the  municipal 
law.  This  appears  in  a  particular  manner  from  the  spi- 
ritual courts  of  all  denominations,  from  the  chancellor's 
courts  in  both  our  universities,  and  from  the  high  court  of 
chancery  before  mentioned ;  in  all  of  which  the  proceed- 
ings are  to  this  day  in  a  course  much  conformed  to  the 
civil  law;  for  which  no  tolerable  reason  can  be  assigned, 
unless  that  these  courts  were  all  under  the  immediate 
direction  of  the  popish  ecclesiastics,  among  whom  it  was 
a  point  of  religion  to  exclude  the  municipal  law;  Pope 
Innocent  the  Fourth  having  forbidden  {d)  the  very  reading 
of  it  by  the  clergy,  because  its  decisions  were  not  founded 
on  the  imperial  constitutions,  but  merely  on  the  customs 
of  the  laity.  And  if  it  be  considered  that  our  universities 
began  about  that  period  to  receive  their  present  form  of 
scholastic  discipline ;  that  they  were  then,  and  continued 
to  be  till  the  time  of  the  reformation^  entirely  under  the 
influence  of  the  popish  clergy ;  this  will  lead  us  to  per- 
ceive the  reason  why  the  study  of  the  Roman  laws  was  in 
those  days  of  bigotry  (e)  pursued  with  such  alacrity  in  these 


(c)  Selden,  in  FleUm.  9.  3. 

(</}  M.  Paris,  ad  A.D.  1254. 

(e)  There  cannot  be  a  atronger  in* 
stance  of  the  absurd  and  superstitious 
veneration  that  was  paid  to  these  laws, 
than  that  the  most  learned  writers  of 
the  times  thought  they  could  not  form 
a  perfect  character,  even  of  the  blessed 
vii^io,  without  making  her  a  civilian 
and  a  canonist ;  which  Albertus  Mag- 


nus, the  renowned  dominican  doctor 
of  the  thirteenth  centuiy,  thus  proves 
in  his  Summa  de  laudibas  christiferaa 
virginis  (divinum  magis  quam  huma- 
num  opus)  qu.  23.  $  5.  **  Item  quod 
jura  civilia,  et  Uget,  gt  dcertta  tcivit 
in  iummo,  prohatur  hoc  modo :  sapUtt' 
tia  advoeati  manifuiatur  in  tribus  ; 
unum,  quod  obtineat  omnia  contra  ju- 
diccm  justum  et  sapientem  ;  $$cundo, 
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[^seats  of  learning;  and  why  the  common  law  was  entirely 
despised,  and  esteemed  little  better  than  heretical. 

And  after  the  reformation,  many  causes  conspired  to 
prevent  its  becoming  a  part  of  academical  education :  as, 
first,  long  usage  and  established  custom,  which,  as  in 
everything  else,  so  especially  in  the  forms  of  scholastic 
exercise,  have  justly  great  weight  and  authority.  Secondly, 
the  real  intrinsic  merit  of  the  civil  law,  considered  upon 
the  footing  of  reason  and  not  of  obligation,  which  was  well 
known  to  the  instructors  of  our  youth;  and  their  total 
ignorance  of  the  merit  of  the  common  law,  though  its 
equal  at  least,  and  perhaps  an  improvement  on  the  other. 
But  the  principal  reason  of  all,  that  hindered  the  introduc- 
tion of  this  branch  of  learning,  is,  that  the  study  of  the 
common  law  being  banished  from  hence  in  the  times  of 
popery,  fell  into  a  quite  different  channel,  and  was  wholly 
cultivated  in  another  place. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
stragglers  excepted,  the  study  and  practice  of  it  devolved 
of  course  into  the  hands  of  laymen ;  who  entertained  upon 
their  parts  a  most  hearty  aversion  to  the  civil  law,(/)  and 
made  no  scruple  to  profess  their  contempt,  nay,  even  their 
ignorance  (g)  of  it,  in  the  most  public  manner.    But  still, 


quod  contra  advenarium  astutum  et 
tagaetm;  ttrtio,  quod,  in  eauta  det- 
yrata:  ud  htaiiuima  virgo,  contra 
Judicfm  tapitntiitimum,  Dominum; 
contra  advenarium  caUidissimum,  dy- 
abolum  ;  in  eauia  nostra  desperata  ;  sen- 
tentiam  optatam  obtinuit"  To  which 
an  emioeiit  fraocvcao,  two  cenlaries 
afterwards,  BcrDardiDiii  de  Busti  (Ma- 
rialc,  part  4.  ierm.  9,)  very  gravely 
sobjoins  this  note.]  "  Nee  videtur  in- 
eongruum  mulieret  habere  peritiam 
Juris.  Legitur  enim  de  uxore  Joannis 
Andrett  glotmtorii,  qupd  taniam  pe- 
ritiam  in  utroquejure  habuit,  ut  pub" 
lice  in  Mcholit  legere  ausa  sit" 
(/)  Fortesc.  de  Laud.  LL.  c.  23. 


(g)  This  remarkably  appeared  in 
the  case  of  the  Abbot  of  Tonim,  M. 
22  Edw.  III.  14.  who  had  cansed  a 
certain  prior  to  be  sammoned  to  an* 
swer  at  Avignon  for  erecting  an  oratory 
contra  inhibitionem  novi  operit ;  by 
which  words  Mr.  Selden  (in  Flet.  8« 
5,)very  justly  understands  to  be  meant 
the  title  de  nevi  operis  nuntiatieme  both 
in  the  civil  and  canon  laws,  (Ff. 
39,  1.  C.  8.  11.  and  Decretal.  5. 
32.)  whereby  the  erection  of  any 
new  buildings  in  prejudice  of  more 
ancient  ones  was  prohibited.  But 
Skipwith  the  king's  serjeant,  and  after- 
wards chief  baron  of  the  Exchequer, 
declares  them  to  be  flat  nonsense ; 
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[^as  the  balance  pf  learning  was  greatly  on  the  side  of  the 
clergy,  and  as  the  common  law  was  no  longer  taught,  as 
formerly,  in  any  part  of  the  kingdom,  it  must  have  been 
subjected  to  many  inconveniences,  and  perhaps  would  have 
been  gradually  lost  and  overrun  by  the  civil,  (a  suspicion 
well  justified  from  the  frequent  transcripts  of  Justinian  to 
be  met  with  in  Bracton  and  Fleta,)  had  it  not  been  for  a 
peculiar  incident,  which  happened  at  a  very  critical  time, 
and  contributed  greatly  to  its  support. 

The  incident  referred  to  was  the  fixmg  the  Court  of 
Common  Pleas,  the  grand  tribunal  for  disputes  of  property, 
to  be  held  in  one  certain  spot ;  that  the  seat  of  ordinary 
justice  might  be  permanent  and  notorious  to  all  the  nation. 
Formerly  that,  in  conjunction  with  all  the  other  superior 
courts,  was  held  before  the  king's  capital  justiciary  of 
England,  in  the  aula  regis,  or  such  of  his  palaces  wherein 
his  royal  person  resided ;  and  removed,  with  his  household, 
from  one  end  of  the  kingdom  to  the  other.  This  was  found 
to  occasion  great  inconvenience  to  the  suitors ;  to  remedy 
which  it  was  made  an  article  of  the  great  charter  of  liber- 
ties, both  that  of  King  John  and  King  Henry  the  Third,  (A) 
that  ^'  common  pleas  should  no  longer  follow  the  king's 
court,  but  be  held  in  some  certain  place:"  in  consequence 
of  which  they  have  ever  since  been  held  (a  few  necessary 
removals  in  times  of  the  plague  excepted)  in  the  palace  of 
Westminster  only.  This  brought  together  the  professors 
of  the  municipal  law,  who  before  were  dispersed  about  the 
kingdom,  and  formed  them  into  an  a^regate  body;  whereby 
a  society  was  established  of  persons,  who,  (as  Spelman  (t) 
observes,)  addicting  themselves  wholly  to  the  study  of  the 
laws  of  the  land,  and  no  longer  considering  it  as  a  mere 

'*  in  eeux  parolx,  contra  inhibitiouem  resoWes  to  pay  no  sort  of  regard  to 

novi   operia,  ny  ad  pat  entendment;  them.    "  Ceo  n'eit  qu$  tin  rettUution 

and   Justice '  Schardelow  mends  the  en  lour  ley,  pur  que  a  eeo  n'avomui  re- 

matter  but  little  by  informing  him  gard,  8fe" 

that  they  signify  a  restitution  in  their  (h)  C.  11. 

law:  for  which  reason  he  very  sagely  (i)  Glossar.  334. 
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[[subordinate  science  for  the  amusement  of  leisure  hours, 
soon  raised  those  laws  to  that  pitch  of  perfection,  which 
they  suddenly  attained  under  the  auspices  of  our  English 
Justinian,  King  Edward  the  First. 

In  consequence  of  this  lucky  assemblage,  they  naturally 
fell  into  a  kind  of  collegiate  order,  and,  being  excluded 
from  Oxford  and  Cambridge,  found  it  necessary  to  esta- 
blish a  new  university  of  their  own.  This  they  did  by 
purchasing  at  various  times  certain  houses  (now  called  the 
inns  of  court  and  of  chancery)  between  the  city  of  West- 
minster, the  place  of  holding  the  king's  courts,  and  the 
city  of  London ;  for  advantage  of  ready  access  to  the  one, 
and  plenty  of  provisions  in  the  other,  (p)  Here  exercises 
were  performed,  lectures  read,  and  degrees  were  at  length 
conferred  in  the  common  law,  as  at  other  universities  in 
the  canon  and  civil.  The  degrees  were  those  of  barristers, 
(first  styled  apprentices,  (f)  from  apprendrej  to  learn,)  who 
answered  to  the  bachelors  of  the  universities ;  as  the  state 
and  degree  of  a  seijeant,  (r)  servientis  ad  leffem,  did  to  that 
of  doctor. 


(p)  Fortoc.  C.48. 

(9)  ApprentioeB  or  barristers  seem 
to  have  been  first  appointed  by  an 
ontinaneeof  King  £dward  the  Ttni  in 
parliament,  in  the  20th  year  of  his 
leign.  (^Spelm.  Clou.  37.  Dugdale, 
Orig.  JuTid»  55.) 

(r)  The  first  mention  perhaps  in 
our  law  books  of  Serjeants  or  conntors, 
is  in  the  statote  of  Wcstm.  I.  3  Edw. 
1.  c.  29,  and  in  Horn's  Mirror,  c.  1. 
s.  10.  c.  2.  B.  5.  c  3.  s.  1.  in  the  same 
reign.  But  M.  Paris,  in  his  life  of 
John  II.  Abbot  of  St.  Alban's,  which 
he  wrote  in  1255,  39  Henry  III. 
speaks  of  advocates  at  the  common 
law,  or  counters,  ^quot  band  narra- 
tarn  vulgairiUr  appellamut,)  as  of  an 
order  of  men  well  known.  And  we 
have  an  example  of  the  antiqoity  of 
the  ooif  in  the  same  author's  History 

VOL.  I. 


of  Eogland.  A,  D,  1259,  in  the  case 
of  one  William  de  Bussy ;  who,  being 
called  to  account  for  his  great  knavery 
and  mal-practices,  claimed  the  bene- 
fit of  his  orders  or  clergy,  which  till 
then  remained  an  entire  secret;  and  to 
that  end  voluit  ligamtnia  coifte  fine 
tolver€t  ut  jMlam  numttraret  m  tontu^ 
ram  habart  eUrieaUm;    $€d  non  eit 

parmmut, SattlUt  vtro  turn  arri» 

pieru,  non  per  eoif^  Ugamina  ttd  per 
guttur  eum  apprehetident,  traxit  ad 
eareerem.  And  hence  Sir  H.  Spelman 
conjectures  (O/ouar.  335,)  thatcoifii 
were  introduced  to  hide  the  tonsure  of 
such  renegade  clerks,  as  were  still 
tempted  to  remain  in  the  lecular  courts 
in  the  quality  of  advocates  or  judges, 
notwithstanding  their  prohibition  by 
canon. 
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[[The  crown  seems  to  have  soon  taken  under  its  protec- 
tion this  infant  seminary  of  common  law;  and^  the  more 
effectually  to  foster  and  cherish  it,  King  Henry  the  Third, 
in  the  nineteenth  year  of  his  reign,  issued  out  an  order 
directed  to  the  mayor  and  sheriffs  of  London,  commanding 
that  no  regent  of  any  law  schools  wUhin  that  city  should, 
for  the  future,  teach  law  therein  (s).  The  word  law,  or  legeSf 
being  a  general  term,  may  create  some  doubt,  at  this  dis« 
tance  of  time,  whether  the  teaching  of  the  civil  law,  or  the 
common,  or  both,  is  hereby  restrained.  But  in  either  case 
it  tends  to  the  same  end.  If  the  civil  law  only  is  pro- 
hibited, (which  is  Mr.  Selden's(^)  opinion,)  it  is  then  a  re- 
taliation upon  the  clergy,  who  had  excluded  the  common 
law  from  their  seats  of  learning.  If  the  municipal  law  be 
also  included  in  the  restriction,  (as  Sir  Edward  Coke  (u) 
understands  it,  and  which  the  words  seem  to  import,)  then 
the  intention  is  evidently  this;  by  preventing  private 
teachers,  within  the  walls  of  the  city,  to  collect  all  the 
common  lawyers  into  the  one  public  university,  which  was 
newly  instituted  in  the  suburbs. 

In  this  juridical  university  (for  such  it  is  insisted  to 
have  been  by  Sir  Edward  Coke  (v) )  there  were  two  sorts 
of  collegiate  houses;  one  called  inns  of  chancery,  in  which 
the  younger  students  of  the  law  are  usually  placed,  '^  learn- 
ing and  studying  (says  Fortescue  {x)  )  the  originals,  and, 
as  it  were,  the  elements  of  the  law;  who,  profiting  therein, 
as  they  grew  to  ripeness,  so  were  they  admitted  into  the 
greater  inns  of  the  same  study,  called  the  inns  of  court." 
And  in  these  inns  of  both  kinds,  he  goes  on  to  tell  us, 
the  knights  and  barons,  with  other  grandees  and  noblemen 
of  the  realm,  did  use  to  place  their  children,  though  they 
did  not  desire  to  have  them  thoroughly  learned  in  the 
law,  or  to  get  their  living  by  its  practice;  and  that  in  his 
time  there  were  about  two  thousand  students  at  these  seve- 

(s)  Ne  aliquit  icholat    regens  dg  ('0  '^  In&t  proem. 

legibus  in  tadem  eiviiate  d$  ctetevo  (v)  3  Rep,  pref. 

ibidem  leges  doceat,  (x)  C.  49. 

(0  In  Flet.  8,  2. 
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[^ral  inssi  all  of  whom  he  hiforms  ns  were  filii  nobUium, 
gentlemen  born. 

Hence  it  is  evident,  that  (thoagh  under  the  influence  of 
the  monks  our  universities  neglected  this  study,  yet)  in  the 
time  of  Henry  the  Sixth  it  was  thought  highly  necessary, 
and  was  the  universal  practice,  for  the  young  nobility  and 
gentry  to  be  instructed  in  the  originals  and  elements  of  the 
laws.  But  by  degrees  this  custom  has  fallen  into  disuse ; 
which  seems  principally  owing  to  these  reasons ;  first, 
because  in  these  societies  all  sorts  of  regimen  and  acade- 
mical superintendence,  either  with  regard  to  momls  or 
studies,  have  been  thought  impracticable,  and  therefore 
entirely  neglected :  lastly,  because  persons  of  birth  and 
fortune,  after  having  finished  their  usual  courses  at  the 
universities,  have  seldom  leisure  or  resolution  sufficient  to 
enter  upon  a  new  scheme  of  study  at  a  new  place  of  in- 
struction.]] 

At  the  present  day  the  inns  of  chancery  have  accordingly 
sunk  into  insignificance,  and  an  admission  to  them  is  no 
longer  of  any  avail  to  the  student  in  his  progress  to  the 
bar.  And  even  the  resort  to  the  inns  of  court  is  now  very 
much  confined  to  those  to  whom  the  knowledge  of  practice 
is  absolutely  necessary,  that  is,  such  as  are  intended  for  the 
profession.  (^) 

The  inns  of  court  still  enjoy,  however,  their  ancient  and 
exclusive  privilege  of  conferring  the  rank  or  degree  of  bar* 
rister  at  law;  the  possession  of  which  (or  of  the  higher 
degree  of  Serjeant)  constitutes  an  indispensable  qualifica- 
tion for  practising  as  an  advocate  in  the  superior  courts  at 
Westminster.    No  other  means  of  obtaining  it  exist  but 

(y)  The  inos  of  court  ire  the  Inner  ceaaed  to  exist  as  a  law  society.  As  to 

Terople.the  Middle  Temple,  Lincoln's  the  constitution  of  the  inns  of  court 

Ino,  and  Gray's  Inn.    The  Inns  of  and  chancery,  vide  Pref.  to  3d  Rep. 

chanceiy  are  Cliffoid's  Inn,  Clement's  Dngd.  Grig.  Jud. ;  Rex  ▼.  Gray*t  Inn, 

Inn,  Lyon's  Inn,  New  Inn,  Thavies'  Doug.  353 ;  R$x  v.  Lincoln**  Inn,  4 

Inn,  Staples*  Inn,  and  Barnard's  Inn.  Barn.  &  Cres.  855 ;  Rex  v«  Barnard^s 

Furaiyal's  Inn  (which  formerly  be*  Inn,  5  Ad.  &  El.  17. 
longed  to  the  latter  class)  has  now 

c2 
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that  of  becoming  enrolled  as  a  student  in  one  or  other  of 
these  inns,  and  applying,  after  a  certain  period,  to  its  prin- 
cipal officers  (or  benchers)  for  a  call  to  the  bar.  As  a 
qaalification  for  the  call,  the  student  must  have  kept  com- 
mons for  three  years  (i.  e.  twelve  terms),  by  dining  in  the 
hall  of  the  society  at  least  three  times  in  each  term ;  and 
it  is  farther  required  in  two  of  the  inns  of  court  that  he 
should  have  been  a  member  of  the  society  for  five  years, 
unless  he  have  taken  the  degree  of  master  of  arts  or 
bachelor  of  law  in  the  universities  of  Cambridge,  Oxford, 
or  Dublin,  in  which  case  three  will  be  sufficient.  But  the 
present  system  of  the  inns  of  court  involves  (as  already 
remarked)  nothing  of  academical  discipline  or  institution, 
nor  is  the  applicant  for  a  call  to  the  bar  subjected  to  any 
previous  examination  as  to  his  professional  knowledge,  (xr) 
The  business  of  legal  education  has  in  fact  been  long  con- 
ducted in  private  channels,  a  method  which  experience  has 
proved  to  be  efficacious,  the  usual  plan  being  to  obtain 
admission  into  the  chambers  of  a  practising  barrister,  con- 
veyancer or  special  pleader,  where,  in  addition  to  the  oppor- 
tunities of  observing  the  course  of  practice,  the  pupil 
enjoys  for  some  years  the  advantage  of  tuition  in  the 
grounds  and  principles  of  the  law.  To  those  however  who 
prefer  the  method  of  scholastic  instruction,  the  means  are 
not  wanting.  For  lectures  on  the  laws  of  England  have 
for  some  years  past  been  given  at  King's  College  and 
University  College  in  London;  and  though  no  provision 
as  we  have  seen  was  anciently  made  for  this  branch  of 
science  at  Cambridge  or  Oxford,  the  deficiency  has  been 
long  since  redressed  by  the  munificence  of  private  donors, 
who  at  each  university  have  founded  professorships,  with 
ample  endowments  for  that  purpose. 

(s)  It  bai  been  a  rule,  however,  at  nation  by  a  barrister  appointed  for  that 

the  Inner  Temple  since  1829,  that  no  purpose,  who  is  to  certify  his  corepe- 

person  shall  be  admitted  a  student  of  tency  in  classical  attainments,  and  the 

the  society  without  a  previous  cxami-  general  subjects  of  a  liberal  education. 


\ 
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SECTION  II. 


OF  THE  NATURE  OF  LAWS  IN  GENERAL. 


By  the  term  Laws  we  here  intend  to  denote  the  rules  \j>( 
human  action  or  conduct ;  that  is,  the  precepts  by  which 
man,  the  noblest  of  all  sublunary  beings,  a  creature  en- 
dowed with  both  reason  and  free-will,  is  commanded  to 
make  use  of  those  faculties  in  the  general  regulation  of  his 
behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be 
subject  to  the  laws  of  his  Creator,  for  he  is  entirely  a  de- 
pendent being.  A  being,  independent  of  any  other,  has 
no  rule  to  pursue,  but  such  as  he  prescribes  to  himself; 
but  a  state  of  dependence  will  inevitably  oblige  the  inferior 
to  take  the  will  of  him  on  whom  he  depends  as  the  rule  of 
his  conduct;  not,  indeed,  in  every  particular,  but  in  all 
those  points  wherein  his  dependence  consists.  This  prin- 
ciple, therefore,  has  more  or  less  extent  and  effect,  in  pro- 
portion as  the  superiority  of  the  one  and  the  dependence  of 
the  other  is  greater  or  less,  absolute  or  limited.  And  con- 
sequently, as  man  depends  absolutely  upon  his  Maker  for 
every  thing,  it  is  necessary  that  he  should,  in  all  points, 
conform  to  his  Maker's  will. 

This  will  of  his  Maker  is  called  the  law  of  nature.  For 
as  God,  when  he  created  matter,  and  endued  it  with  a 
principle  of  mobility,  established  certain  rules  for  the  per- 
petual direction  of  that  motion,  so,  when  he  created  man, 
and  endued  him  with  free-will  to  conduct  himself  in  all 
parts  of  life,  he  laid  down  certain  immutable  laws  of  hu- 
man nature,  whereby  that  free-will  is  in  some  degree  re- 
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[[gulated  and  restrained,  and  gave  him  also  the  faculty  of 
reason  to  discover  the  purport  of  those  laws.  Such, 
among  others,  are  these  principles:  that  we  should  live 
reputably,  should  hurt  nobody,  and  should  render  to  every 
one  his  due ;  to  which  three  general  precepts  Justinian  (a) 
has  reduced  the  whole  doctrine  of  law.^ 

The  constitution  and  frame  of  humanity  are  in  this  re- 
spect, as  in  all  others,  so  contrived  as  to  affoi*d  a  striking 
proof  of  the  benevolence  of  the  great  Creator.  For  he 
has  so  intimately  connected,  so  inseparably  interwoven  the 
laws  of  eternal  justice  with  the  happiness  of  each  indivi- 
dual, that  if  the  former  be  punctually  obeyed,  it  cannot 
but  induce  the  latter.  In  consequence  of  which  mutual 
connexion  of  justice  and  human  felicity,  we  ought  to  con- 
sider the  law  of  nature  not  as  made  up  of  a  multitude  of 
abstracted  rules  and  precepts,  referring  merely  to  the  fit- 
ness or  unfitness  of  things,  as  some  h^ve  vainly  surmised, 
but  as  graciously  reduced  to  [[this  one  paternal  precept, 
*'  that  man  should  pursue  his  own  true  and  substantial 
happiness."  This  is  the  foundation  of  what  we  call  ethics, 
or  natural  law ;  for  the  several  articles  into  which  it  is 
branched  in  our  systems,  amount  to  no  more  than  demon- 
strating that  this  or  that  action  tends  to  man's  real  happi- 
ness, and  therefore  concluding  that  the  performance  of  it 
is  a  part  of  the  law  of  nature ;  or,  on  the  other  hand,  that 
this  or  that  action  is  destructive  of  man's  real  happiness, 
and  therefore  that  the  law  of  nature  forbids  it.n 

But  though  the  real  basis  of  the  law  of  nature  is  a  ten- 
dency to  promote  human  happiness,  and  though  to  a 
certain  extent  this  consideration  affords  a  practical  test, 
whether  a  given  course  of  conduct  be  naturally  right  or 
not,  yet  the  fallibility  of  human  reason,  and  its  inability 
to  judge  of  the  ultimate  consequences  of  things,  will  in 
general  preclude  the  application  of  such  a  test  to  parti- 

(tt)  Jurisprtecqi>ta  sunt  haCf  hone*te  dered  by  Blackstooe  honestly,  which 

vivere,  alterum  non  Uedere,  suum  cui"  (as  remarked  by  Christian)  scarcely 

que  tribuere. — Inst,  1. 1. 3.  The  word  coaveys  the  full  meaning. 
honeste  in  this  passage  has  been  ren- 
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cular  cases.  It  would  seem  not  to  have  been  the  design  of 
the  all-wise  disposer  of  the  muTerse  that  man,  even  in  his 
perfect  state»  should  be  left  wholly  to  the  guidance  of  his 
own  understanding  or  conscience  an  the  subject  of  moral 
duty^  but  it  is  at  all  events  certain  that  since  the  fall  his 
corrupt  and  clouded  faculties  have  proved  unequal  to  the 
task. 

Ample  light  however  is  now  afibrded  to  him  by  [[the  be- 
nign interposition  of  divine  Providence,  which,  in  compas* 
sion  lo  the  frailty,  the  imperfection,  and  the  blindness  of 
human  reason,  hath  been  pleased,  at  sundry  times  and  in 
divers  manners,  to  discover  and  enforce  its  laws  by  an  inn 
mediate  and  direct  revelation.  The  doctrines  thus  delivered 
we  call  the  revealed  or  divine  law,  and  they  are  to  be  found 
only  in  the  holy  scriptures*  These  precepts,  when  revealed, 
are  found  upon  comparison  to  be  really  a  part  of  the  origi- 
nal law  of  nature,  as  they  tend  in  all  their  consequences  to 
man's  felicity.  But  we  are  not  from  thence  to  conclude 
that  the  knowledge  of  these  truths  was  attainable  by  rea- 
son, in  its  present  corrupted  state ;  since  we  find  that,  until 
they  were  revealed,  they  were  hid  from  the  wisdom  of  ages. 
As  then  the  moral  precepts  of  this  law  are  indeed  of  the 
same  original  with  those  of  the  law  of  nature,  so  their  in- 
trinsic obligation  is  of  equal  strength  and  perpetuity.  Yet 
undoubtedly  the  revealed  law  is  of  infinitely  more  authen- 
ticity than  that  moral  system  which  is  framed  by  ethical 
writers,  and  denominated  the  natural  law ;  because  one  is 
the  law  of  nature,  expressly  declared  so  to  be  by  God  him- 
self; the  other  is  only  what,  by  the  assistance  of  human 
reason,  we  imagine  to  be  that  law.  If  we  could  be  as  cer- 
tain of  the  latter  as  we  are  of  the  former,  both  would  have 
an  equal  authority ;  but,  till  then,  they  can  never  be  put 
in  any  competition  together. 

Upon  these  two  foundations,  the  law  of  nature  and  the 
law  of  revelation/  depend  all  human  laws ;  that  is  to  say, 
no  human  laws  should  be  suffered  to  contradict  these. 
There  are,  it  is  true,  a  great  number  of  indifferent  points 
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\jn  which  both  the  dmne  law  and  the  natural  leave  a  man 
at  his  own  liberty,  but  which  are  found  necessary,  for  the 
benefit  of  society,  to  be  restrained  within  certain  limits. 
And  herein  it  is  that  human  laws  have  their  greatest  force 
and  efficacy ;  for,  with  regard  to  such  points  as  are  not 
indifferent,  human  laws  are  only  declaratory  of,  and  act  in 
subordination  to,  the  former.  To  instance  in  the  case  of 
murder :  this  is  expressly  forbidden  by  the  divine,  and  de- 
*  monstrably  by  the  natural  law ;  and,  from  these  prohibi- 
tions, arises^  the  chief  unlawfulness  of  this  crime.  Those 
human  laws,  by  which  it  is  also  interdicted,  add  compara- 
tively but  little  to  its  moral  guilt,  or  to  the  duty  in  faro 
conscienticB  of  abstaining  from  its  perpetration.  [[Nay, 
if  any  human  law  should  allow  or  injoin  us  to  commit  it, 
we  are  bound  to  transgress  that  human  law,  or  else  we 
must  offend  both  the  natural  and  the  divine.  But,  with 
regard  to  matters  that  are  in  themselves  indifferent,  and 
are  not  commanded  or  forbidden  by  those  superior  laws, — 
such,  for  instance,  as  the]]  importation  of  particular  com- 
modities from  foreign  countries  [[here  the  inferior  legisla- 
ture has  scope  and  opportunity  to  interpose,  and  to  make 
that  action  unlawful  which  before  was  not  so.]] 

But  we  are  further  to  observe  that  [^Man  was  formed  for 
society;  and,  as  is  demonstrated  by  the  writers  on  this 
subject  (5),  is  neither  capable  of  living  alone,  nor  indeed 
has  the  courage  to  do  it.  However,  as  it  is  impossible  for 
the  whole  race  of  mankind  to  be  united  in  one  great  society, 
they  must  necessarily  divide  into  many,  and  form  separate 
states,  commonwealths,  and  nations,  entifely  independent 
of  each  other,  and  yet  liable  to  a  mutual  intercourse.  Hence 
arises  a  third  kind  of  law  to  regulate  this  mutal  intercourse, 
called  *^  the  law  of  nations,"  which,  as  none  of  these  states 
will  acknowledge  a  superiority  in  the  other,  cannot  be  dic- 
tated by  any,  but  depends  entirely  upon  the  rules  of  natu- 
ral law,  or  upon  mutual  compacts,  treaties,  leagues,  and 

(6)  PuflTendorf,  I.  7,  c.  1,  compared  with  Barbeyrac's  Commentaiy. 
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[[[agreements  between  these  several  communities :  in  the 
construction  also  of  which  compacts  we  have  no  other  rule 
to  resort  to,  but  the  law  of  nature ;  being  the  only  one  to 
which  all  the  communities  are  equally  subject :  and  there- 
fore the  civil  law  (c)  very  justly  observes,  that  quod  natu^ 
ralis  ratio  inter  homines  constituit,  vocaturjue  gentium. 

Thus  much  it  appeared  necessary  to  premise  concerning 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  a  more  full  exposition  was  given  of  the  principal 
subject  of  this  section,  municipal  or  civil  law ;  that  is, 
the  rule  by  which  particular  districts,  communities,  or 
nations,  are  governed.  It  is  here  called  municipal  law, 
in  compliance  with  common  speech ;  for,  though  strictly 
that  expression  denotes  the  particular  customs  of  one  sin- 
gle municipium  or  free  town,  yet  it  may  with  sufficient 
propriety  be  applied  to  any  one  state  or  nation,  which  is 
governed  by  the  same  laws  and  customs.]] 

The  true  meaning  and  force  of  the  term  (taken  in  this 
its  ordinary  sense)  may  be  more  fully  developed  thus,  it  is 
**  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
in  a  state/' 

[^Let  us  endeavour  to  explain  its  several  properties,  as 
they  arise  out  of  this  definition.  And,  first,  it  is  a  rule: 
not  a  transient  sudden  order  from  a  superior  to  or  concern* 
ing  a  particular  person;  but  something  permanent,  uniform 
and  universal.  Therefore  a  particular  act  of  the  legisla- 
ture to  confiscate  the  goods  of  Titius,  or  to  attaint  him  of 
high  treason,  does  not  enter  into  the  idea  of  a  municipal 
law:  for  the  operation  of  this  act  is  spent  upon  Titius  only, 
and  has  no  relation  to  the  community  in  general;  it  is 
rather  a  sentence  than  a  law.  But  an  act  to  declare  that 
the  crime  of  which  Titius  is  accused  shall  be  deemed  high 
treason :  this  has  permanency,  uniformity,  and  universality, 
and  therefore  is  properly  a  rule*  It  is  also  called  a  rule, 
to  distinguish  it  from  advice  or  counsel,  which  we  are  at 

(e)  InsU  1.  2,  1. 
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[[liberty  to  follow  or  not,  as  we  see  proper,  and  to  judge 
upon  die  reasonableness  or  unreasonableness  of  the  thing 
advised:  whereas  our  obedience  to  the  law  depends  not 
upon  cur  approbation,  but  upon  the  maker*s  mil.  Counsel 
is  only  matter  of  persuasion,  law  is  matter  of  injunction; 
counsel  acts  only  upon  the  willing,  law  upon  the  unwilling 
also. 

It  is  also  called  a  rule,  to  distinguish  it  from  a  compact 
or  agreement;  for  a  compact  is  a  promise  proceeding yrom 
us,  law  is  a  command  directed  to  us.  The  language  of  a 
compact  is,  *'  I  will,  or  will  not,  do  this;"  that  of  a  law  is, 
**  thou  shalt,  or  shalt  not,  do  it."  It  is  true  there  is  an 
obligation  which  a  compact  carries  with  it,  equal  in  point 
of  conscience  to  that  of  a  law;  but  then  the  original  of  the 
obligation  is  different.  In  compacts,  we  ourselves  deter- 
mine and  promise  what  shall  be  done,  before  we  are 
obliged  to  do  it;  in  laws,  we  are  obliged  to  act  without 
ourselves  determining  or  promising  any  thing  at  all.  Upon 
these  accounts  law  is  defined  to  be  ^*  a  rule." 

Municipal  law  is  also  *'  a  rule  of  civil  conduct,"  This 
distinguishes  municipal  law  from  the  natural,  or  revealed; 
tlie  former  of  which  is  the  rule  of  moral  conduct,  and  the 
latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule 
of  faith.  These  regard  man  as  a  creature,  and  point  out 
his  duty  to  Ood,  to  himself,  and  to  his  neighbour,  consi- 
dered  in  the  light  of  an  individual.  But  municipal  or 
civil  law  regards  him  also  as  a  citizen,  and  bound  to  other 
duties  towards  his  neighbour  than  those  of  mere  nature 
and  religion:  duties,  which  he  has  engaged  in  by  enjoying 
the  benefits  of  the  common  union ;  and  which  amount  to 
no  more  than  that  he  do  contribute,  on  his  part,  to  the 
subsistence  and  peace  of  the  society. 

It  is  likewise  ^'  a  rule  prescribed.**  Because  a  bare 
resolution,  confined  in  the  breast  of  the  legislator,  without 
manifesting  itself  by  some  external  sign,  can  never  be  pro* 
perly  a  law,  it  is  requisite  that  this  resolution  be  notified 
to  the  people  who  are  to  obey  it.     But  the  manner  in 
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[^which  this  notification  is  to  be  made,  is  matter  of  very 
great  indifference.     It  may  be  notified  by  universal  tradi- 
tion and  long  practice,  which  supposes  a  previous  publica- 
tion^ and  is  the  case  of  the  common  law  of  England.    It 
may  be  notified,  viva  voce,  by  officers  appomted  for  that 
purpose,  as  is  done  with  regard  to  proclamations,  and  such 
acts  of  parliament  as  are  appointed  to  be  publicly  read  in 
churches  and  other  assemblies.     It  may  lastly  be  notified 
by  writing,  printing,  or  the  like;  which   is  the  general 
course  taken  with  all  our  acts  of  parliament.    Yet^  what- 
ever way  is  made  use  of,  it  is  incumbent  on  the  promul- 
gators to  do  it  in  the  most  public  and  perspicuous  manner; 
not  like  Caligula,  who  (according  to  Dio  Cassius)  wrote 
his  laws  in  a  veiy  small  character,  and  hung  them  upon 
high  pillars,  the  more  effectually  to  ensnare  the  people. 
There  is  still  a  more  unreasonable  method  than  this,  which 
is  called  making  of  laws  ex  post  facto;  when  after  an 
action  (indifferent  in  itself)  is  committed,  the  legislator 
then  for  the  first  time  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  has  com- 
mitted it.     Here  it  is  impossible  that  the  party  could  fore- 
see that  an  action,  innocent  when  it  was  done,  should  be 
afterwards  converted  to  guilt  by  a  subsequent  law;  he 
had  therefore  no  cause  to  abstain  from  it;  and  all  punish- 
ment for  not  abstaining  must  of  consequence  be  cruel  and 
unjust.    All   laws   should    be    therefore  made  to   com- 
mence in  fuiuro,  and  be  notified  before  their  commence- 
ment; which  is  implied  in  the  term  "prescribed."    But 
when  this  rule  is  in  the  usual  manner  notified,  or  pre- 
scribed, it  is  then  the  subject's  business  to  be  thoroughly 
acquainted  therewith;  for  if  ignorance,  of  what  he  might 
know,  were  admitted  as  a  legitimate  excuse,  the  laws 
would  be  of  no  effect,  but  might  always  be  eluded  with 
impunity. 

But  farther:  municipal  law  is  "  a  rule  of  civil  conduct 
prescribed  iy  the  supreme  power  in  a  state."  For  legisla- 
ture is  the  greatest  act  of  superiority  that  can  be  exer- 
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[[cised  by  one  being  over  another.  Wherefore  it  is  requi- 
site to  the  very  essence  of  a  law,  that  it  be  made  by  the 
supreme  power.  Sovereignty  and  legislature  are  indeed 
convertible  terms ;  one  cannot  subsist  without  the  other. 

This  will  naturally  lead  us  into  a  short  inquiry  concern- 
ing the  nature  of  society  and  civii  government;  and  the 
natural,  inherent  right  that  belongs  to  the  sovereignty  of 
a  state,  wherever  that  sovereignty  be  lodged,  of  mtiking 
and  enforcing  laws. 

The  only  true  and  natural  foundations  of  society  are  the 
wants  and  the  fears  of  individuals.  Not  that  we  can 
believe,  with  some  theoretical  writers,  that  there  ever  was 
a  time  when  there  was  no  such  thing  as  society  either 
natural  or  civil ;  and  that,  from  the  impulse  of  reason,  and 
through  a  sense  of  their  wants  and  weaknesses,  individuals 
met  together  in  a  large  plain,  entered  into  an  original  con- 
tract, and  chose  the  tallest  man  present  to  be  their  gover- 
nor. This  notion,  of  an  actually  existing  unconnected 
state  of  nature,  is  too  wild  to  be  seriously  admitted :  and 
besides  it  is  plainly  contradictory  to  the  revealed  accounts 
of  the  primitive  origin  of  mankind,  and  their  preservation 
two  thousand  years  afterwards;  both  which  were  effected 
by  the  means  of  single  families.  These  formed  the  first 
natural  society  among  themselves;  which,  every  day  ex- 
tending its  limits,  laid  the  first  though  imperfect  rudiments 
of  civil  or  political  society:  and  when  it  grew  too  large  to 
subsist  with  convenience  in  that  pastoral  state,  wherein  the 
patriarchs  appear  to  have  lived,  it  necessarily  subdivided 
itself  by  various  migrations  into  more.  Afterwards,  as 
agriculture  increased,  which  employs  and  can  maintain  a 
much  greater  number  of  hands,  migrations  became  less 
frequent:  and  various  tribes,  which  had  formerly  sepa- 
rated, reunited  again;  sometimes  by  compulsion  and  con- 
quest, sometimes  by  accident,  and  sometimes  perhaps  by 
compact.  But  though  society  had  not  its  formal  begin- 
ning from  any  convention  of  individuals,  actuated  by  their 
wants  and  their  fears ;  yet  it  is  the  sense  of  their  weakness 
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[[and  imperfection  that  keeps  mankind  togetiiet ;  that  de- 
monstrates the  necessity  of  this  union ;  and  that  therefore 
is  the  solid  and  natural  foundation,  as  well  as  the  cement 
of  civil  society.  And  this  is  what  we  mean  by  the  original 
contract  of  society  ;  which,  though  perhaps  in  no  instance 
it  has  ever  been  formally  expressed  at  the  first  institution 
of  a  state,  yet  in  nature  and  reason  must  always  be  under- 
stood and  implied,  in  the  very  act  of  associating  together : 
namely,  that  the  whole  should  protect  all  its  parts,  and 
that  every  part  should  pay  obedience  to  the  will  of  the 
whole,  or,  in  other  words,  that  the  community  should)] 
guarantee  to  each  individual  member  the  enjoyment  of 
certain  liberties  and  advantages  or  (as  they  are  generally 
termed)  rights^  [[and  that  (in  return  for  this  protection)  each 
individual  should  submit  to  the  laws  of  the  community; 
without  which  submission  of  all  it  was  impossible  that 
protection  could  be  certainly  extended  to  any. 

For  when  civil  society  is  once  formed,  government  at 
the  same  time  results  of  course,  as  necessary  to  preserve 
and  to  keep  that  society  in  order.  Unless  some  superior 
be  constituted,  whose  commands  and  decisions  all  the 
members  are  bound  to  obey,  they  would  still  remain  as  in 
a  state  of  nature,  without  any  judge  upon  earth  to  define 
their  several  rights,  and  redress  their  several  wrongs. 
But,  as  all  the  members  which  compose  this  society  were 
naturally  equal,  it  may  be  asked,  in  whose  hands  are  the 
reins  of  government  to  be  entrusted  ?  To  this  the  general 
answer  is  easy ;  but  the  application  of  it  to  particular  cases 
has  occasioned  one  half  of  those  mischiefs,  which  are  apt 
to  proceed  from  misguided  political  zeal.  In  general,  all 
mankind  will  agree  that  government  should  be  reposed  in 
such  persons,  in  whom  those  qualities  are  most  likely  to 
be  found,  the  perfection  of  which  is  among  the  attributes 
of  him  who  is  emphatically  styled  the  Supreme  Being;  the 
three  grand  requisites,  I  mean  of  wisdom,  of  goodness, 
and  of  power :  wisdom,  to  discern  the  real  interest  of  the 
community ;  goodness,  to  endeavour  always  to  pursue  that 
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[[real  interest ;  and  strength,  or  power,  to  carry  this  know* 
ledge  and  intention  into  action.  These  are  the  natural 
foundations  of  sovereignty,  and  these  are  the  requisites 
that  ought  to  be  found  in  every  well  constituted  frame  of 
government. 

How  the  several  forms  of  government  we  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  intended 
here  to  enter  into  any  of  them.  How  ever  they  began,  or 
by  what  right  soever  they  subsist,  there  is  and  must  be 
in  all  of  them  a  supreme,  irresistible,  absolute,  uncon- 
trolled authority,  in  which  the  jura  summi  imperiij  or 
the  rights  of  sovereignty,  reside.  And  this  authority  is 
placed  in  those  hands,  wherein  (according  to  the  opinion 
of  the  founders  of  such  respective  states,  either  expressly 
given,  or  collected  from  their  tacit  approbation)  the  quali- 
ties requisite  for  supremacy,  wisdom,  goodness,  and  power, 
are  the  most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government ;  the  first,  when 
the  sovereign  power  is  lodged  in  an  aggregate  assembly 
consisting  of  all  the  free  members  of  a  community,  which 
is  called  a  democracy  ;  the  second,  when  it  is  lodged  in  a 
council,  composed  of  select  members,  and  then  it  is  styled 
an  aristocracy ;  the  last,  when  it  is  entrusted  in  the  hands 
of  a  single  person,  and  then  it  takes  the  name  of  a  mo- 
narchy. All  other  species  of  government,  they  say,  are 
either  corruptions  of,  or  reducible  to,  these  three. 

By  the  sovereign  power,  as  was  before  observed,  is 
meant  the  making  of  laws;  for  wherever  that  power  resides, 
all  others  must  conform  to  and  be  directed  by  it,  whatever 
appearance  the  outward  form  and  administration  of  the 
government  may  put  on.  For  it  is  at  any  time  in  the  op- 
tion of  the  legislature  to  alter  that  form  and  administration 
by  a  new  edict  or  rule,  and  to  put  the  execution  of  the 
laws  into  whatever  hands  it  pleases;  by  consituting  one, 
or  a  few,  or  many  executive  magistrates:  and  all  the  other 
powers  of  the  state  must  obey  the  legislative  power  in  the 
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[[discharge  of  their  several  functions^  or  else  the  constitation 
is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  resides 
in  the  people  at  lai^e,  public  virtue,  or  goodness  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
qualities  of  government.  Popular  assemblies  are  fre- 
quently foolish  in  their  contrivance,  and  weak  in  their  exe- 
cution ;  but  generally  mean  to  do  the  thing  that  is  right 
and  just,  and  have  always  a  degree  of  patriotism  or  public 
spirit.  In  aristocracies  there  is  more  wisdom  to  be  found, 
than  in  the  other  frames  of  government ;  being  composed, 
or  intended  to  be  composed,  of  the  most  experienced  citi- 
zens :  but  there  is  less  honesty  than  in  a  republic,  and  less 
strength  than  in  a  monarchy.  A  monarchy  is  indeed  the 
most  powerful  of  any ;  for,  by  the  entire  conjunction  of  the 
legislative  and  executive  powers,  all  the  sinews  of  govern- 
ment are  knitted  together,  and  united  in  the  hand  of  the 
prince  :  but  then  there  is  imminent  danger  of  his  employ- 
ing that  strength  to  improvident  or  oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  of  them, 
their  several  perfections  and  imperfections.  Democracies 
are  usually  the  best  calculated  to  direct  the  end  of  a  law ; 
aristocracies  to  invent  the  means  by  which  that  end  shall 
be  obtained;  and  monarchies  to  carry  those  means  into 
execution.  And  the  antients,  as  was  observed,  had  in 
general  no  idea  of  any  other  permanent  form  of  govern- 
ment but  these  three :  for  though  Cicero  (/)  declares  him- 
self of  opinion,  ^*  esse  optime  constitutam  renqmblicam, 
qua  ex  tribus  generous  iUis,  regctU,  aptimo,  etpopulari, 
sit  modiee  confusa ;"  yet  Tacitus  treats  this  notion  of  a 
mixed  government,  formed  out  of  them  all,  and  partaking 
of  the  advantages  of  each,  as  a  visionary  whim,  and  one 
that,  if  effected,  could  never  be  lasting  or  secure  (jr). 

(/)  Id  his  fragmeDts  de  Hep.  1.2.  pufr/tcc  forma  laudari  faciliut  quam 

(g)   "  Cunctai   nationet  tt  urbet  evenire,  vel,  ii  evenit,  kaud  diatumm 

peptdut,  aul  prtm«rfls,  aut  nnguli  r§»  eui  poU$U** — Ann.  L  4.  c.  33. 

gunt :  deUcta  ex  hi$4t  eomtituta  rei- 
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[[But,  happily  for  us  of  this  island,  the  British  consti- 
tution has  long  remained  (and  may  it  long  continue!)  a 
standing  exception  to  the  truth  of  this  observation.  For 
as  with  us  the  executive  power  of  the  laws  is  lodged  in  a 
smgle  person,  they  have  all  the  advantages  of  strength 
and  dispatch,  that  are  to  be  found  in  the  most  absolute 
monarchy :  and  as  the  legislature  of  the  kingdom  is  en- 
trusted to  three  distinct  powers,  entirely  independent  of 
each  other;  first,  the  sovereign;  secondly,  the  lords  spiritual 
and  temporal,  which  is  an  aristocratical  assembly  of  per- 
sons selected  for  their  piety,  their  birth,  their  wisdom,  their 
valour,  or  their  property ;  and,  thirdly,  the  House  of  Com- 
mons, freely  chosen  by  the  people  from  among  themselves, 
which  makes  it  a  kind  of  democracy :  as  this  aggregate 
body,  actuated  by  different  springs,  and  attentive  to  dif- 
ferent interests,  composes  the  British  parliament,  and  has 
the  supreme  disposal  of  every  thing;  there  can  no  in- 
convenience be  attempted  by  either  of  the  three  branches, 
but  will  be  withstood  by  one  of  the  other  two ;  each 
branch  being  armed  with  a  negative  power,  sufficient  to 
repel  any  innovation  which  it  shall  think  inexpedient  or 
dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British  con- 
stitution; and  lodged  as  beneficially  as  is  possible  for 
society.  For  in  no  other  shape  could  we  be  so  certain  of 
finding  the  three  great  qualities  of  government  so  well  and 
so  happily  united.  If  the  supreme  power  were  lodged  in 
any  one  of  the  three  branches  separately,  we  must  be  ex- 
posed to  the  inconveniences  of  either  absolute  monarchy, 
aristocracy,  or  democracy ;  and  so  want  two  of  the  three 
principal  ingredients  of  good  polity,  either  virtue,  wisdom, 
or  power.  If  it  were  lodged  in  any  two  of  the  branches ; 
for  instance,  in  the  sovereign  and  House  of  Lords,  our  laws 
might  be  providently  made,  and  well  executed,  but  they 
might  not  always  have  the  good  of  the  people  in  view  :  if 
lodged  in  the  sovereign  and  commons,  we  should  want  that 
circumspection  and  mediatory  caution,  which  the  wisdom  of 
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[[the  peers  is  to  aflTord  :  if  the  supreme  rights  of  legislature 
were  lodged  in  the  two  houses  only,  and  the  crown  had  no 
negative  upon  tbeir  proceedings,  they  might  be  tempted  to 
encroach  upon  the  royal  prerogative,  or  perhaps  to  abolish 
the  royal  pfBce,  and  thereby  weaken  (if  not  totally  destroy) 
the  strength  of  the  executive  power.  But  the  constitu- 
tional government  of  this  island  is  so  admirably  tempered 
and  compounded,  that  nothing  can  endanger  or  hurt  it,  but 
destroying  the  equiUbrium  of  power  between  one  branch 
of  the  legislature  and  the  rest.  For  if  ever  it  should  hap- 
pen that  the  independence  of  any  one  of  the  three  should 
be  lost,  or  that  it  should  become  subservient  to  the  views 
of  either  of  the  other  two,  there  would  soon  be  an  end  of  our 
constitution.  The  legislature  would  be  changed  from  that 
which,  (upon  the  supposition  of  an  original  contract,  either 
actual  or  implied)  is  presumed  to  have  been  originally  set 
up  by  the  general  consent  and  fundamental  act  of  the  so- 
ciety :  and  such  a  change,  however  effected,  is  according 
to  Mr.  Locke,  (A)  (who  perhaps  carries  his  theory  too  far) 
at  once  an  entire  dissolution  of  the  bands  of  government ; 
and  the  people  are  thereby  reduced  to  a  state  of  anarchy, 
with  liberty  to  constitute  to  themselves  a  new  legislative 
power. 

Having  thus  cursorily  considered  the  three  usual  species 
of  government,  and  our  own  singular  constitution,  selected 
and  compounded  from  them  all,  we  are  now  to  remark 
that,  as  the  power  of  making  laws  constitutes  the  supreme 
authority,  so  wherever  the  supreme  authority  in  any  state 
resides,  it  is  the  right  of  that  authority  to  make  laws;  that 
is,  in  the  words  of  our  definition,  to  prescribe  the  rule  of 
civil  action.  And  this  may  be  discovered  from  the  very 
end  and  institution  of  civil  states.  For  a  state  is  a  collec- 
tive body,  composed  of  a  multitude  of  individuals,  united 
for  their  safety  and  convenience,  and  intending  to  act  to- 
gether as  one  man.  If  it  therefore  is  to  act  as  one  man,  it 
ought  to  act  by  one  uniform  will.     But,  inasmuch  as  poli- 

<A)  On  goveinment,  part  2,  }  212. 
VOL.  I«  D 
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Qical  communities  are  made  up  of  many  natural  pereonSi 
each  of  whom  has  his  particular  will  and  inclination^  these 
several  wills  cannot  by  any  natural  union  be  joined  to- 
gether,  or  tempered  and  disposed  into  a  lasting  harmony, 
so  as  to  constitute  and  produce  that  one  uniform  will  of  the 
whole.  It  can  therefore  be  no  otherwise  produced  than  by 
Vi  political  union ;  by  the  consent  of  all  persons  to  submit 
their  own  private  wills  to  the  will  of  one  man,  or  of  one  or 
more  assemblies  of  men,  to  whom  the  supreme  authority  is 
entrusted :  and  this  will  of  that  one  man,  or  assemblage  of 
men,  is  in  different  states,  according  to  their  different  con- 
stitutions, understood  to  be  law* 

Thus  fiir  as  to  the  right  of  the  supreme  power  to  make 
laws ;  but  farther,  it  is  its  duty  likewise.  For  since  the 
respective  members  are  bound  to  conform  themselves  to 
the  will  of  the  state,  it  is  expedient  that  they  receive  direc- 
tions from  the  state  declaratory  of  that  its  will.  But  as  it 
is  impossible,  in  so  great  a  multitude,  to  give  injunctions 
to  every  particular  man,  relative  to  each  particular  action, 
it  is  therefore  incumbent  on  the  state  to  establish  general 
rules,  for  the  perpetual  information  and  direction  of  all 
persons  in  all  points,  whether  of  positive  or  negative  duty. 
And  this,  in  order  that  every  man  may  know  what  to  look 
upon  as  his  own,  what  as  another's;  what  absolute  and 
what  relative  duties  are  required  at  his  hands ;  what  is  to 
be  esteemed  honest,  dishonest,  or  indifferent ;  what  degree 
every  man  retains  of  his  natural  liberty ;  what  he  has  given 
up  as  the  price  of  the  benefits  of  society ;  and  after  what 
manner  each  person  is  to  moderate  the  use  and  exercise  of 
those  rights  which  the  state  assigns  him,  in  order  to  pro- 
mote and  secure  the  public  tranquillity. 

Municipal  law,  in  a  general  point  of  view,  may  be  said 
to  consist  of  several  parts:  one,  declaratory;  whereby  the 
rights  to  be  observed,  and  the  wrongs  to  be  eschewed,  are 
clearly  defined  and  laid  down:  another,  directory;  where- 
by the  subject  is  instructed  and  enjoined  to  observe  those 
rights,  and  to  abstain  from  the  commission  of  those  wrongs ; 
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\jL  third,  remedial;  whereby  a  method  is  pointed  out  to 
recover  a  man's  private  rights,  or  redress  his  private 
wrongs:  to  which  may  be  added  a  fourth,  usually  termed 
the  $anctian,  or  vindicatcry  branch  of  the  kw ;  whereby  it 
is  signified  what  evil  or  penalty  shall  he  incurred  by  such 
as  commit  any  public  wrongs,  and  tmnsgress  or  neglect 
their  duty. 

With  regard  to  the  first  of  these,  the  declaraicry  part  of 
the  municipal  law,  this  depends  not  so  much  upon  the  law 
of  revelation  or  of  nature,  as  upon  the  wisdom  and  will  of 
the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication.]]  Those 
rights  then  which  Grod  and  nature  have  established,  and 
may  be  therefore  called  natural  rights,  such  as  are  life 
and  liberty,  need  not  the  aid  of  human  laws  to  be  eiFectu* 
ally  invested  in  every  man;  neither  do  they  receive  any 
material  increase  of  strength  when  declared  by  the  muni- 
cipal laws  to  be  inviolable.  On  the  contrary,  no  human 
legislature  can  justifiably  abridge  or  destroy  them,  unless 
the  owner  shall  himself  commit  some  act  that  amounts  to 
a  forfeiture.  Neither  do  divine  or  natural  duties  (such  as, 
for  instance,  the  worship  of  God,  the  maintenance  of  chil- 
dren.  and  the  like)  receive  a  much  stronger  sanction  from 
being  also  declared  to  be  duties  by  the  law  of  the  land. 
The  case  is  the  same  as  to  crimes  and  misdemeanors,  that 
are  forbidden  by  the  superior  laws,  and  therefore  styled  mala 
inse,  such  as  murder,  theft,  and  peijury;  which  contract 
but  little  additional  turpitude  from  being  declared  un- 
lawful by  the  inferior  legislature.  For  that  legislature  in 
all  these  cases  acts  only,  as  was  before  observed,  in  subor- 
dination to  the  great  lawgiver,  transcribing  and  publishing 
his  precepts.  So  that,  upon  the  whole,  the  declaratory 
part  of  the  municipal  law  has  very  little  force  or  operation 
with  regard  to  actions  that  are  naturally  and  intrinsically 
right  or  wrong. 

[[But,  with  regard  to  things  in  themselves  indifferent,  the 
case  is  entirely  altered.    These  become  either  rfght  or 

d2 
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[[wrongy  just  or  unjust,  duties  or  misdeiuesnors,  according 
as  the  municipal  legislator  sees  proper,  for  promoting  the 
welfare  of  the  society,  and  more  effectually  canning  on 
the  purposes  of  civil  life.  Thus  our  own  common  law  has 
declared,  that  the  goods  of  the  wife  do  instantly  upon  mar- 
riage become  the  property  and  right  of  the  husband;  and 
our  statute  law  has  declared  all  monopolies  a  public 
offence:  yet  that  right,  and  this  offence,  baye  no  founda* 
tion  in  nature,  but  are  merely  created  by  the  law,  for  the 
purposes  of  civil  society.  And  sometimes,  where  the  thing 
itself  has  its  rise  from  the  law  of  nature,  the  particular  cir- 
cumstances and  mode  of  doing  it  become  right  or  wrong, 
as  the  laws  of  the  land  shall  direct.  Thus,  for  instance, 
in  civil  duties;  obedience  to  superiors  is  the  doctrine  of 
revealed  as  well  as  natural  religion :  but  who  those  supe- 
riors shall  be,  and  in  what  circumstances,  or  to  what 
degiees  they  shall  be  obeyed,  it  is  the  province  of  human 
laws  to  determine.  And  so,  as  to  injuries  or  crimes,  it 
must  be  left  to  our  own  legislature  to  decide  in  what 
cases  the  seizing  another*s  cattle  shall  amount  to  a  tres- 
pass or  a  thefl;  and  where  it  shall  be  a  justifiable  action, 
as  when  a  landlord  takes  them  by  way  of  distress  for 
rent. 

Thus  much  for  the  declaratory  part  of  the  municipal 
law:  and  the  directory  stands  much  upon  the  same  foot- 
ing: for  this  virtually  includes  the  former,  the  declaration 
being  usually  collected  from  the  direction.  The  law  that 
says,  ''  thou  shalt  not  steal/'  implies  a  declaration  that 
stealing  is  a  crime.  And  we  have  seen  that,  in  things 
naturally  indifferent,  the  very  essence  of  right  and  wrong 
depends  upon  the  direction  of  the  laws  to  do  or  to  omit 
them. 

The  remedial  part  of  a  law  is  so  necessary  a  conse- 
quence of  the  former  two,  that  laws  must  be  very  vague 
and  imperfect  without  it.  For  in  vain  would  rights  be 
declared,  in  vain  directed  to  be  observed,  if  there  were  no 
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[[metliod  of  recovering  and  asserting  those  rights,  when 
wrongfully  withheld  or  invaded.  This  is  what  wc  mean  pro- 
perly, when  we  speak  of  the  protection  of  the  law.  When, 
for  instance,  the  declaratory  part  of  the  law  has  said,  **  that 
the  field  or  inheritance,  which  belonged  to  Titius's  father, 
is  vested  by  his  death  in  Titius ;"  and  the  directory  part 
has  **  forbidden  any  one  to  enter  on  another's  property, 
without  the  leave  of  the  owner :"  if  Grains  after  this  will 
presume  to  take  possession  of  the  laud,  the  remedial  part 
of  the  law  will  then  interpose  its  office ;  will  make  Gaius 
restore  the  possession  to  Titius,  and  also  pay  him  damages 
for  the  invasion. 

With  regard  to  tlie  sanction  of  laws,  or  the  evil  that 
may  attend  the  breach  of  public  duties,  it  is  observed,  that 
human  legislators  have  for  the  most  part  chosen  to  make 
the  sanction  of  their  laws  rather  vindicatory  than  remunc" 
ratory,  or  to  consist  rather  in  punishments,  than  in  actual 
particular  rewards.  Because,  in  the  first  place,  the  quiet 
enjoyment  and  protection  of  all  our  civil  rights  and  liber- 
ties, which  are  the  sure  and  general  consequence  of  obe- 
dience to  the  municipal  law,  are  in  themselves  the  best 
and  most  valuable  of  all  rewards ;  because  also,  were  the 
exercise  of  every  virtue  to  be  enforced  by  the  proposal  of 
particular  rewards,  it  were  impossible  for  any  state  to  fur- 
nish stock  enough  for  so  profuse  a  bounty ;  and  farther, 
because  the  dread  of  evil  is  a  much  more  forcible  principle 
of  human  actions  than  the  prospect  of  good.  (A)  For 
which  reasons,  though  a  prudent  bestowing  of  rewards  is 
sometimes  of  exquisite  use,  yet  we  find  that  those  civil 
laws,  which  enforce  and  enjoin  our  duty,  do  seldom,  if 
ever,  propose  any  privilege  or  gift  to  such  as  obey  the  law ; 
but  do  constantly  come  armed  with  a  penalty  denounced 
against  transgressors,  either  expressly  defining  the  nature 
and  quantity  of  the  punishment,  or  else  leaving  it  to  the 
discretion  of  the  judges,  and  those  who  are  entrusted  with 
the  care  of  putting  the  laws  in  execution. 

(k)  Locke,  Uttm,  Und.  b.  2,  c.  31, 
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[[Of  all  the  parts  of  a  law  the  most  effectual  is  the  vin- 
dicatory. For  it  is  but  lost  labour  to  say,  ^*  do  this,  or 
avoid  that/'  unless  we  also  declare,  ''  this  shall  be  the 
consequence  of  your  non-compliance/'  We  must  there- 
fore observe,  that  the  main  strength  and  force  of  a  law 
consists  in  the  penalty  annexed  to  it.  Herein  is  to  be 
found  the  principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compel  and  oblige: 
not  that  by  any  natural  violence  they  so  constrain  a  man, 
as  to  render  it  impossible  for  him  to  act  otherwise  than  as 
they  direct,  which  is  the  strict  sense  of  obligation;  but 
because,  by  declaring  and  exhibiting  a  penalty  against 
offenders,  they  bring  it  to  pass  that  no  man  can  easily 
choose  to  transgress  the  law;  since,  by  reason  of  the 
impending  correction,  compliance  is  in  a  high  degree  pre- 
ferable to  disobedience.  And,  even  where  rewards  are 
proposed  as  well  as  punishments  threatened,  the  obliga- 
tion of  the  law  seems  chiefly  to  consist  in  the  penalty;  for 
rewards,  in  their  nature,  can  only  persuade  and  allure; 
nothing  is  compulsory  but  punishment.]] 

It  is,  however,  held  by  the  soundest  ethical  writers,  that 
human  laws  are  binding  on  men's  consciences.  It  is 
I'elated  of  Socrates  that  he  made  a  promise  with  himself  to 
observe  the  laws  of  his  country ;  and  this  is  nothing  more 
than  what  every  man  ought  both  to  promise  and  perform, 
and  he  ought  also  to  promise  that  he  will  exert  all  his 
power  to  compel  others  to  obey  them.  (?)  It  has  been 
sometimes  questioned,  indeed,  whether  this  principle  is  not 
to  be  understood  with  some  restriction.  **  It  holds,''  it  has 
been  said,  "  as  to  rt^A^*— and  when  the  law  has  deter- 
*'  mined  the  field  to  belong  to  Titius,  it  is  matter  of  con- 
"  science  no  longer  to  withhold  or  invade  it.  So  also  in 
''  regard  to  natural  duties,  and  such  offences  as  are  mala  in 
"  se;  here  we  are  bound  in  conscience,  because  we  are  bound 
"  by  superior  laws,  before  those  human  laws  were  in  being, 
"  to  perform  the  one  and  abstain  from  the  other.     But  in 

(/)  Note  by  CbmtUn  to  BladuUme's  Comm,  p.  59. 
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'^  relation  to  those  laws  which  enjoin  only  positive  duties, 
"  and  forbid  only  such  things  as  are  not  mala  in  se,  but 
mala  prohibita  merely^  without  any  intermixture  of  moral 
guilty  annexing  a  penalty  to  non-compliance :  here  con- 
'^  science  is  ho  farther  concerned  than  by  directing  a  sub- 
*^  mission  to  the  penalty  in  case  of  our  breach  of  those 
"  laws."(m)  The  distinction  however  will  perhaps  hardly 
bear  the  test  of  a  close  inquiry.  To  form  a  true  judgment 
on  the  subject,  it  is  necessary  to  take  into  consideration 
that  the  true  principle  both  of  moral  and  of  positive  laws 
is  in  effect  the  same,  viz.  utility,  or  the  general  welfare, 
and  that  the  disobedience  of  either  sort  of  precept  must  be 
presumed  to  involve  in  it  some  kind  of  mischievous  con- 
sequence. Supposing  the  existence  of  a  law  of  the  merely 
positive  class,  which  happens  to  be  considered  by  the 
public  at  large  as  useless  or  even  detrimental  to  society, 
yet  a  conscientious  man  will  feel  himself  bound  to  observe^ 
it,  if  for  no  other  reason,  yet  for  this,  that  his  taking  the 
contrary  course  might  encourage  others  to  violate  laws  of 
a  more  beneficial  character,  and  lessen  the  general  rever- 
ence for  the  institutions  of  his  country. 

(m)  1  Bl.  Com.  58. 
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SECTION  III. 


OF  THE  LAWS  OF  ENGLAND. 


[The  municipal  law  of  England,  or  the  rule  of  civil  con- 
duct prescribed  to  the  inhabitants  of  this  kingdom,  may 
with  sufficient  propriety  be  divided  into  two  kinds:  the  lex 
noH  scripta,  the  unwritten,  or  common  law ;  and  the  lex 
scriptOy  the  written,  or  statute  law. 

The  lex  nan  scripta,  or  unwritten  law,  includes  not  only 
general  customs,  or  the  common  law  properly  so  called ; 
but  also  the  particular  customs  of  certain  parts  of  the  king- 
dom ;  and  likewise  those  j}articular  laws  that  are  by  cus- 
tom observed  only  in  certain  courts  and  jurisdictions. 

When  these  parts  of  our  law  are  called  leges  non  scriptce, 
it  is  not  to  be  understood  as  if  all  those  laws  were  at  pre- 
sent merely  oral,  or  communicated  from  the  former  ages 
to  the  present  solely  by  word  of  mouth.  It  is  true  indeed 
that,  in  the  profound  ignorance  of  letters  which  formerly 
overspread  the  whole  western  world,  all  laws  were  entirely 
traditional,  for  this  plain  reason,  because  the  nations 
among  which  they  prevailed  had  but  little  idea  of  writing. 
Thus  the  British  as  well  as  the  Grallic  druids  committed  all 
their  laws  as  well  as  learning  to  memory ;  (a)  and  it  is 
said  of  the  primitive  Saxons  here,  as  well  as  their  brethren 
on  the  continent,  that  leges  sola  memaria  et  usu  retine^ 
bant,{b)  But  with  us,  at  present,  the  monuments  and 
evidences  of  our  legal  customs  are  contained  in  the  records 
of  the  several  courts  of  justice,  in  books  of  reports  and  ju- 
dicial decisions,  and  in  the  treatises  of  learned  sages  of  the 

(a)  Ces.  de  B.  G.  lib.  6,  c.  13.  (Jb)  Spelm.  GI.  362. 
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[[profession,  preserved  and  handed  down  to  us  from  the 
times  of  highest  antiquity.  However,  these  parts  of  our 
law  are  therefore  styled  leges  mm  scripttB,  because  their 
original  institution  and  authority  are  not  set  down  in  writ- 
ing, as  acts  of  parliament  are,  but  they  receive  their  bind- 
ing  power,  and  the  force  of  laws,  by  long  and  immemorial 
usage,  and  by  their  universal  reception  throughout  the 
kingdom.  In  like  manner  as  Aulus  Gellius  defines  the 
jus  nan  scriptum  to  be  that,  which  is  ''  iacito  et  iUiterato 
hominum  consensu  et  moribus  expressum" 

Our  ancient  lawyers,  and  particularly  Fortescue,  (c)  in- 
sist with  abundance  of  warmth  that  these  customs  are  as 
old  as  the  primitive  Britons,  and  continued  down,  through 
the  several  mutations  of  government  and  inhabitants,  to  the 
present  time,  unchanged  and  unadulterated.  This  may  be 
the  case  as  to  some ;  but  in  general,  as  Mr.  Selden  in  his 
notes  observes,  this  assertion  must  be  understood  with 
many  grains  of  allowance ;  and  ought  only  to  signify,  as 
the  truth  seems  to  be,  that  there  never  was  any  foimal 
exchange  of  one  system  of  laws  for  another;  though 
doubtless,  by  the  intermixture  of  adventitious  nations,  the 
Romans,  the  Picts,  the  Saxons,  the  Danes,  and  the  Nor- 
mans, they  must  have  insensibly  introduced  and  incorporated 
many  of  their  own  customs  with  those  that  were  before 
established ;  thereby,  in  all  probability,  improving  the  tex- 
ture and  wisdom  of  the  whole  by  the  accumulated  wisdom 
of  divers  particular  countries.  Our  laws,  saith  Lord 
Bacon  (d),  are  mixed  as  our  language ;  and  as  our  lan- 
guage is  so  much  the  richer,  the  laws  are  the  more  com- 
plete.] 

And  indeed  our  early  historians  do  positively  assure  us, 
that  our  body  of  laws  is  of  this  compounded  nature.  For 
they  tell  us,  and  their  statement  is  adopted  by  Black- 
stone,  (e)  (though  a  later  writer  has  deemed  their  authority 

(e)  C.  17.  (e)  1  Bl.  Com.  64. 

(jd)  See  his  proposals  for  a  digtet. 
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insufficient  to  establish  the  fiicts),  (/)  that  in  the  time  of 
Alfred  the  local  customs  of  the  several  provinces  of  the 
kingdom  were  grown  so  various,  that  he  found  it  expe- 
dient to  compile  his  Dome^booh,  or  Liber  JudicialU,  for 
the  general  use  of  the  whole  kingdom,  and  this  book  is 
said  to  have  been  extant  so  late  as  the  reign  of  king 
Edward  the  Fourth,  but  to  have  been  since  lost,  and  is 
thought  to  have  contained  the  principal  maxims  of  the 
common  law,  the  penalties  for  misdemesnors,  and  the 
forms  of  judicial  proceedings. 

It  is  added  that  the  irruption  and  estabUshment  of  the 
Danes  in  England,  which  followed  soon  after,  introduced 
new  customs,  and  caused  this  code  of  Alfred  in  many  pro^ 
vinces  to  fall  into  disuse,  or  at  least  to  be  mixed  and  de- 
based with  other  laws  of  a  coarser  alloy;  so  that,  about  the 
beginning  of  the  eleventh  century,  there  were  three  princi- 
pal systems  of  laws  prevailing  in  different  districts  iff) : 
1.  The  Mercen^Lage,  or  Mercian  laws,  which  were  ob- 
served in  many  of  the  midland  counties,  and  those  border- 
ing on  the  principality  of  Wales,  the  retreat  of  the  ancient 
Britons;  and  which  Blackstone  conceives  therefore  to  have 
been  very  probably  intermixed  with  the  British  or  Druidi- 
cal  customs.  2.  The  WesUSaxon  Lage^  or  laws  of  the 
West  Saxons,  which  obtained  in  the  counties  to  the  south 
and  west  of  the  island,  from  Kent  to  Devonshire,  which 
he  supposes  to  have  been  much  the  same  with  the  laws  of 
Alfred  above  mentioned,  being  the  municipal  law  of  the  far 
most  considerable  part  of  his  dominions,  and  particularly 
including  Berkshire,  the  seat  of  his  peculiar  residence. 
3.  The  Dane-Loffe,  or  Danish  law,  which  was  principally 
maintained  in  the  rest  of  the  midland  counties,  and  also  on 
the  eastern  coast,  (the  part  most  exposed  to  the  visits  of 
that  pimtical  people,)  the  very  northern  provinces  being  at 
that  time  under  a  distinct  government. 

Out  of  these  three  laws,  the  learned  commentator  states 

(/)  Hallam's  Midd.  Ages,  vol.  ii.  (g)  For  this  Blackstone  cites  Sir 

p.  402,  7th  edit.  M.  Hale,  Hist.  C.  L,  c«  3. 
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(upon  the  authority  of  Roger  Hoveden  (A)  and  Ranulphos 
Cestrensis)  (i)  that  king  Edward  the  Confessor  extracted 
one  uniform  law»  (mt  digest  of  laws,  to  be  observed  through- 
oat  the  whole  kingdom ;  though  the  work  had  also  been 
projected  and  begun  by  his  grandfather  king  Edgar.  And 
he  remarks  in  confirmation  of  this  statement,  that  a  general 
digest  of  the  same  nature  has  been  constantly  found  expe- 
dientj  and  theref(»re  put  in  practice  by  other  great  nations, 
which  were  formed  from  an  assemblage  of  little  provinces 
governed  by  peculiar  customs,  as  in  Portugal,  under  king 
Edward,  about  the  beginning  of  the  fifteenth  century ;  (k) 
in  Spain  under  Alonzo  X*  who,  about  the  year  1260,  exe- 
cuted the  plan  of  his  fiither  St.  Ferdinand,  and  collected 
all  the  provincial  cuatoma  into  one  uniform  law,  in  the  ce- 
lebrated code  entitled  Las  Partidas ;  (J)  and  in  Sweden, 
about  the  same  sera,  when  a  universal  body  of  common  law 
was  compiled  out  of  the  particular  customs  established  by 
the  laghman  of  every  province,  and  entitled  the  land's  lagh, 
being  analogous  to  the  common  law  of  England,  (m)  How- 
ever, in  his  opinion,  these  undertakings  of  king  Edgar  and 
Edward  the  Confessor  were  probably  no  more  than  a  new 
edition,  or  fresh  promulgation,  of  Alfired's  code  or  Dome- 
book,  with  such  additions  and  improvements  as  the  expe- 
rience of  a  century  and  a  half  had  suggested ;  for  Alfred, 
as  he  remarks,  is  generally  styled  by  the  same  historians 
the  legum  Anglicanaarum  conditor,  as  Edward  the  Con- 
fessor is  the  restitutor. 

But  whatever  may  be  thought  of  these  points  of  legal 
history  or  tradition,  there  can  be  no  doubt  that  under  the 
first  princes  of  the  N<Hinan  line,  our  ancestors  were  en- 
gaged in  a  frequent  struggle  to  maintain  certain  institu- 
tions known  by  the  appellation  of  the  laws  of  Edward  the 
Confessor,  and  which  would  seem  to  have  been  a  body  of 
laws  or  customs  observed  (though  not  first  established)  in 

(h)  In  Hen.  II.  (0  Mod.  Un.  Hist.  u.  21 1. 

(t)  In  Edw.  Confessor.  (m)  Ibid,  xxxiii.  21,  58. 

(k)  Mod.  Un.  Hist.  nii.  135. 
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the  reign  of  that  moDarch;  (n)  and  it  is  certain  that  the 
Norman  princes  made  frequent  engagements  to  'restore 
and  maintain  these  laws  as  the  most  popular  act  they 
could  do  when  pressed  by  foreign  emergencies  or  domestic 
discontents.  Nor  can  it  reasonably  be  questioned  that 
these,  or  some  other  remains  of  the  law  established  in  this 
country  before  the  Conquest,  gave  rise  (in  part  at  least) 
to  that  collection  of  maxims  and  customs  which  is  now 
known  by  the  name  of  the  common  law,(o)  a  name  either 
given  to  it  in  contradistinction  to  other  laws,  as  the  statute 
law,  the  civil  law,  the  law  merchant,  and  the  like,  or  more 
probably,  as  a  law  common  to  all  the  realm. 

To  assign  however  to  the  common  law  no  other  original 
than  this,  would  be  to  take  an  imperfect  and  erroneous  view 
of  the  subject.  Our  system  of  tenures  was  chiefly  con- 
structed, if  not  first  founded,  by  the  Norman  conqueror  ;(/i) 
our  judicial  forms  and  pleadings  while  they  have  nothing 
in  common  with  tlie  Anglo-Saxon  style,  are  in  striking 
conformity  with  the  Norman  (9),  and  it  has  been  remarked 
with  great  truth  that  the  general  language  of  our  juris- 
prudence and  its  terms  of  art  are  exclusively  of  French 
extraction  (r).  We  cannot  hesitate  therefore  to  recognize 
in  the  ancient  law  of  Normandy  another  parent  of  the  com- 
mon law,  and  one  from  which  it  has  inherited  some  of  its 
most  remarkable  features  («). 

(n)  The  laws  so  ctlled,  conUtned  Mid.  Ages,  toI.  ii.  p.  466,  468,  7th 

in  Lambinl  and  Wilkins,  are  consi-  edit. 

deied  as  spurious.     Vide  Hallam's  (p)  2B1.  Com.  48;  Henry  Hist,  of 

Mid.  Ages,  yoI.  ii.  p.  444,  7th  edit  £og.  vol.  vi.  p.  10, 18 ;  Reeves'  Hut. 

(0)  That  much  of  our  law  is  of  this  Eng.  Law,  vol.  i.  p.  28,  3d  edit. ;  Hal- 
origin,  is  maintained  not  onljr  by  Hale  lam,  ubt  sup.  p.  406. 
and  Blackstone,  but  by  a  recent  writer  (q)  Some  information  on  this  sub- 
of  great  research,  vide  Turner's  Hist  ject  may  be  found  in  Stephen  on 
ofEog.voI.i.  p.l34.  2ded.  And  the  Pleading,  4th  ed.  Notes  2,  11,  13, 
learned  historian  of  the  Middle  Ages,  45,  47. 

though  inclined,  in  general,  to  ascribe  (r)  Omnia  tneabuU  qutt  vocabula 

our  present  common  law  to  a  date  not  artit  dicuntur,  quibntque  hodig  in  faro 

much  antecedent  to  the  publication  of  AngU  utuHtiir,  Gallica  iunt ;  nihilque 

Glanville,  (temp.  Hen.2.},  yet  aJmiU  cum  Satonica  Ungva  habtnt  affttie ; 

some  features  of  it  to  have  been  distin-  Crag«  Jus  Feud.  lib.  i.  d.  7. 
guishable  in  Saxon  times.    Hallam's        (i)  The  similarity  of  the  Englisdi  and 


n 
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But  though  these  are  the  most  likely  foundation  of  this 
collection  of  maxims  and  customs^  yet  Qhe  maxims  and 
customs,  so  collected,  are  of  higher  antiquity  than  memory 
or  history  can  reach(^) :  nothing  being  more  difficult  than 
to  ascertain  the  precise  beginning  and  first  spring  of  an 
ancient  and  long  established  custom*  Whence  it  is  that 
in  our  law  the  goodness  of  a  custom  depends  upon  its  hav- 
ing been  used  time  out  of  mind ;  or,  in  the  solemnity  of 
our  legal  phrase,  time  whereof  the  memory  of  man  ruimeth 
not  to  the  contrary,^  a  phrase  which  refers  however  (it  is 
to  be  observed)  to  a  fixed  era,  and  means  that  the  custom 
must  appear  (for  any  thing  that  can  be  proved  to  the  con* 
trary)  to  have  been  in  use  before  the  commencement  of  the 
reign  of  Richard  the  First  («).  [[This  it  is  that  gives  it  its 
weight  and  authority :  and  of  this  nature  are  the  maxims 
and  customs  which  compose  the  common  law,  or  lex  nan 
icripta,  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  distinguish- 
able into  three  kinds :  1.  General  customs;  which  are  the 
universal  rule  of  the  whole  kingdom,  and  form  the  common 
law,  in  its  stricter  and  more  usual  signification.  2.  Par- 
ticular customs ;  which  afiect  only  the  inhabitants  of  parti* 
cular  districts.  3.  Certain  particular  laws^  which,  by 
custom,  are  adopted  and  used  by  some  particular  courts, 
of  pretty  general  and  extensive  jurisdiction* 

I.  As  to  general  customs,  or  the  common  law,  properly 


Morman  laws  is  strongly  illustrated  by 
a  comparison  of  the  Grand  Coustu- 
mier  of  Normandy  (compiled  as  late 
as  Ric«  1.  and  probably  later),  with 
our  Glanville,  who  wrote  in  the  reign  of 
Hen.  2.  This  subject  is  discussed  by 
Hale  in  Hist.  C.  L.  e.  6,  who,  jealous 
for  the  originality  of  the  English  law, 
argues  from  the  posteriority  in  date  of 
the  Grand  Coustumier,  that  in  most  of 
the  particulars  where  the  conformity 
is  to  be  traced,  the  merit  of  the  first  in- 
troduction presumably  belongs  to  Eng- 


land, though  he  admits  the  reasonable- 
ness of  assigning  it  in  others  to  Nor- 
mandy. It  does  not  however  seem  very 
material  in  which  of  the  two  countries 
they  were  first  established.  They  have 
at  all  events  no  resemblance  to  the 
Anglo-Saxon  institutions,  and  are  evi- 
dently due  to  lawyers  of  the  Norman 
school. 

(0  Hale,  Hist.  C.  L.  c.  3. 

(u)  Vide  preamble  to  stat.  2  &  3 
W.  4,  c.  71 ;  Co.  Lit.  115  a ;  Jenkins 
».  Harvey,  5  Tyrw.  326, 
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[[so  called ;  this  is  that  law,  by  which  proceedings  and 
determinations  in  the  ordinary  courts  of  justice  are  guided 
and  directed ;  this,  for  the  most  part,  settles  the  course  in 
which  lands  descend  by  inheritance;  the  manner  and  form 
of  acquiring  and  transferring  property;  the  solemnities  and 
obligation  of  contracts;  the  rules  of  expounding  wills, 
deeds,  and  acts  of  parliament ;  the  respective  ranedies  of 
civil  injuries  ;  and  an  infinite  number  of  minuter  particu- 
lara,  which  diffuse  themselves  as  extensively  as  the  ordi- 
nary distribution  of  common  justice  requires  (v).  Thus,  for 
example,  that  there  shall  be  four  superior  courts  of  record, 
the  Chancery,  the  King's  Bench,  the  Common  Pleas,  and 
the  Exchequer; — ^that  the  eldest  son  alone  is  heir  to  his 
ancestor ; — that  a  deed  is  of  no  validity  unless  sealed  and 
delivered  ; — that  wills  shall  be  construed  more  favourably, 
and  deeds  more  strictly; — that  money  lent  upon  bond  is 
recoverable  by  action  of  debt; — all  these  are  doctrines 
that  are  not  set  down  in  any  written  statute  or  ordinance, 
but  depend  merely  upon  immemorial  usage,  that  is,  upon 
common  law,  for  their  support. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations :  1 .  Established  customs ;  such  as 
that,  where  there  are  three  brothers,  the  eldest  brother 
shall  be  heir  to  the  second,  in  exclusion  of  the  youngest : 
and  2.  Established  rules  and  maxims ;  as,  **  that  the  king 
can  do  no  wrong/'  ^'  that  no  man  shall  be  bound  to  accuse 
himself,"  and  the  like.  But  these  appear  to  be  one  and 
the  same  thing.  For  the  authority  of  these  maxims  rests 
entirely  upon  general  reception  and  usage :  and  the  only 
method  of  proving,  that  this  or  that  maxim  is  a  rule  of  the 
common  law,  is  by  shewing  that  it  hath  been  always  the 
custom  to  observe  it. 

But  here  a  very  natural,  and  very  material,  question 
arises :  how  are  these  customs  or  maxims  to  be  known, 
and  by  whom  is  their  validity  to  be  determined?    The 

(ti)  Hftle'i  Hist.  C.  L.  c.  3. 
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[^answer  is,  by  the  judges  in  the  seTeral  courts  of  justice. 
They  are  the  depositaries  of  the  laws ;  the  living  oracles, 
who  must  decide  in  all.  cases  of  doubt,  and  who  are  bound 
by  an  oath  to  decide  according  to  the  law  of  the  land. 
The  knowledge  of  that  law  is  dariyed  from  experience  and 
study ;  from  the  '^  viffinti  annarum  lucubroHonei,*'  which 
Forte8cne(w)  mentions;  and  from  being  long  personally 
accustomed  to  the  judicial  decisions  of  their  predecessors. 
And  indeed  these  judicial  decisions  are  the  principal  and 
most  authoritative  evidence,  that  can  be  given,  of  the  ex- 
istence of  such  a  custom  as  shall  form  a  part  of  the  com- 
mon law.  The  judgment  itself,  and  all  the  proceedings 
previous  thereto,  are  carefully  registered  and  preserved, 
under  the  name  of  recordi,  in  public  repositories  set  apart 
for  that  particular  purpose ;  (a?)  and  to  them  frequent  re- 
course is  had,  when  any  critical  question  arises,  in  the  de- 
termination of  which  former  precedents  may  give  light  or 
assistance.  And  therefore,  even  so  early  as  the  conquest, 
we  find  the  **  prtBUTUcrwrn  memaria  eventonm**  reckoned 
up  as  one  of  the  chief  qualifications  of  those,  who  were 
held  to  be  ''  legibus  pairuB  opHme  itutituti,  (yy*]  while  at 
the  same  time  it  has  been  uniformly  considered  to  be  the 
duty  of  those  who  administer  the  law,  to  conform  to  the 
precedents  thus  established.  For  the  scale  of  justice  is 
not  intended  to  waver  with  every  new  judge's  opinion, 
(which  would  be  productive  of  intolemble  inconvenience,) 
but  when  in  any  case  the  law  has  been  solemnly  declared 
and  determined,  what  before  was  uncertain,  and  perhaps 
indifiTerent,  is  now  become  a  permanent  rule,  which  it  is 
not  in  the  breast  of  any  subsequent  judge  to  alter  or  vary 
from,  according  to  his  private  sentiments  :  he  being  sworn 
to  determine,  not  according  to  his  own  private  judgment, 
but  according  to  the  known  laws  and  customs  of  the  land ; 

(tp)  Cap.  8.  teodence  of  tb«  Master  of  the  RoUa 
(x)  By  Stat.  1  &  2  Vict.  c.  94,  the  for  the  time  being,  and  a  pablic  Re- 
public records  of  the  kingdom  are  now  cord  Office  is  to  be  established. 
ID  general  placed  under  the  superin*  (y)  Seld.  Review  of  Tith.  c.  8. 
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not  delegated  to  pronounce  a  new  law,  but  to  maintain  and 
expound  the  old  one.  Yet  a  single  determination  is  not 
sufficient  to  establish  an  inflexible  rule— more  particularly 
where  it  is  opposed  to  reason  or  natural  justice.  But 
even  in  such  cases  the  subse<}uent  judges  do  not  pretend 
to  make  a  new  law,  but  to  vindicate  the  old  one  from  mis- 
representation. For  if  it  be  found  that  the  former  decision 
is  manifestly  absurd  or  unjust,  it  is  declared,  not  that  such 
a  sentence  was  bad  law,  but  that  it  was  not  law;  that  is, 
that  it  is  not  the  established  custom  of  the  realm,  as  has 
been  erroneously  determined.  And  here  we  may  observe 
that  our  lawyers  have  been  always  copious  in  their  enco- 
miums on  the  reason  of  the  common  law ;  their  doctrine 
being  that  the  law  is  the  perfection  of  reason,  that  it 
always  intends  to  conform  thereto,  and  that  what  is  not 
reason  is  not  law.  In  accordance  with  which,  a  pre- 
sumption always  obtains  in  favour  of  an  antient  and  esta« 
blished  rule,  the  reason  of  which  cannot  at  this  distance 
of  time  be  precisely  assigned,  that  it  is  really  founded  on 
just  and  solid  views.  [[And  in  fact  it  hath  been  an  ancient 
observation  in  the  laws  of  England,  that  whenever  a 
standing  rule  of  law,  of  which  the  reason  perhaps  could 
not  be  remembered  or  discerned,  hath  been  wantonly 
broken  in  upon  by  statutes  or  new  resolutions,  the  wisdom 
of  the  rule  hath  in  the  end  appeared  from  the  incon- 
veniences that  have  followed  the  innovation.)] 

It  is  to  be  observed,  however,  that  many  specific  ques- 
tions are  perpetually  occurring,  in  which  the  rule  of  the 
common  law  does  not  happen  to  be  fixed  by  any  known 
decision,  and  that  these  are  disposed  of  by  the  judges  in 
the  manner  that  they  think  most  conformable  to  the  re- 
ceived rule  in  other  analogous  cases,  or  if  there  be  no  such 
analogy  to  guide  them,  then  according  to  the  natural 
reason  of  the  thing;  though  (in  deference  to  the  principle 
already  referred  to,  that  the  opinion  of  the  judge  is  not  to 
make  the  law,  but  only  to  ascertain  it)  their  determination 
always  purports  to  be  declaratory  of  what  the  law  is,  and 
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not  of  what  it  ought  to  be.  It  is  obvious  that .  owing  to 
the  infinite  variety  of  combinations  in  human  affairs,  ques- 
tions of  this  novel  description  must  frequently  arise  under 
every  system  of  jurisprudence  with  whatever  prospective 
sagacity  it  may  attempt  to  guard  against  them  (for  example, 
in  cases  which  turn  on  the  exposition  of  the  meaning  of  par- 
ticular clauses  in  deeds  or  wills),  and  it  is  remarked  by  Sir 
Matthew  Hale(«)  that  they  are  much  better  dealt  with  by  a 
judge,  than  they  could  be  by  a  merely  learned  or  wise  man 
not  belonging  to  the  profession  of  the  law,  who  might  be 
incompetent  to  understand  even  the  technical  terms  em- 
ployed in  the  instrument  to  be  expounded,  and  at  all 
events  would  be  unable  to  reason  from  analogy  to  other 
decided  cases.  To  which  it  may  be  added,  that  even  in 
such  of  those  questions  as  depend  on  reason  only,  the 
habit  of  solving  them  has  an  obvious  tendency  to  improve 
the  faculty,  and  to  give  the  judge  a  great  advantage  over 
any  person  possessed  of  the  same  natural  abilities,  but  not 
accustomed  to  exercise  them  in  the  same  manner. 

The  decisions  of  courts,  being  the  best  evidence  of  what 
the  common  law  is,  [[are  held  in  the  highest  regard,  and 
are  not  only  preserved  as  authentic  records  in  the  treasu- 
ries of  the  several  courts,  but  are  handed  out  to  public 
view  in  the  numerous  volumes  of  Reports  which  furnish  the 
lawyer's  library.  These  reports  are  histories  of  the  several 
cases,  with  a  short  summary  of  the  proceedings,  which  are 
preserved  at  large  in  the  record ;  the  arguments  on  both 
sides  and  the  reasons  the  court  gave  for  its  judgment; 
taken  down  in  short  notes  by  persons  present  at  the  deter- 
mination. And  these  serve  as  indexes  to,  and  also  to  ex- 
plain, the  records;  which  always,  in  matters  of  conse- 
quence and  nicety,  the  judges  direct  to  be  searched.  The 
reports  are  extant  in  a  regular  series  from  the  reign  of 
King  Edward  the  Second  to  that  of  Henry  the  Eighth 
inclusive  ;  and  were  taken  by  the  prothonotaries,  or  chief 
scribes  of  the  court,  at  the  expense  of  the  crown,  and  pub- 

(j)  Hist.  C.  L.  c.  4. 
VOL.  I.  E 
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pished  onnMoUy,  whence  they  are  known  under  the  deno- 
mination of  the  Year  Books.'^  In  the  reign  of  the  latter 
monarch,  however,  this  series  closed ;  and  though  after- 
wards King  James  L,  at  the  instance  of  Lord  Baccm,  ap» 
pointed  two  reporters  with  a  handsome  stipend  to  perform 
the  same  duty,  that  institution  was  soon  neglected(^) ;  and 
from  the  reign  of  Henry  the  Eighth  to  the  present  time 
the  task  of  communicating  to  tlie  public  the  decisions  of 
the  courts  has  been  executed  by  private  hands.  [[Some  of 
the  most  valuable  of  the  ancient  reports  are  those  pub- 
lished by  Lord  Chief  Justice  Coke;  a  man  of  infinite  learn- 
ing in  his  profession,  though  not  a  little  infected  with  the 
pedantry  and  quaintness  of  the  times  he  lived  in,  which 
appear  strongly  in  all  his  works.  However,  his  writings 
are  so  highly  esteemed,  that  they  are  generally  cited  with- 
out the  author's  name  («).]]  He  had  been  preceded  as  a 
reporter  by  Dyer  and  Plowden,  both  lawyers  of  the  highest 
eminence :  of  his  successors  (too  numerous,  especially  in 
our  own  days,  for  distinct  notice)  we  will  only  mention  the 
more  ancient  and  distinguished  names  of  Hobart,  Croke, 
Yelverton,  Saunders  (v),  Vaughan  and  Levinz. 

[[Besides  these  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  is  paid  by  the  students 
of  the  common  law.^  Such  are  Olanville  and  Bracton,  who 
in  the  reigns  of  Hen.  IL  and  Hen.  IIL  respectively  wrote 
treatises  on  the  Laws  of  England ;  the  author  of  Fleta(io), 

(t)  I  Bla.  Com.  p.  72.  monly  Cro.  EKi.  Cro.  Jac.  and  Cro. 

(tt)  Hif  reports,  for  instanoe,  are  Car. 

styled,  mt'  l{«x^f  thtnporti ;  and,  in  (o)  The  reports  of  Saunders  were 

quoting  them,  we  usually  say,  1  or  2  edited  in  1799  by  Mr.  Serjeant  Wil- 

Rep.  not  1  or  2  Coke's  Rep.  as  in  liams,  a  profouud  lawyer,  who  ap* 

citing  other  authors.    The  reports  of  pended  to  them  notes  (or  rather  legal 

Judge  Croke  are  also  cited  in  a  pecu-  dissertations)  of   a  very  instructi?e 

liar  manner,  by  the  names  of  those  character.   His  edition  was  afterwards 

princes,  in   whose  reigns  the  cases  republished  by  Mr.  Justice  Patteson 

reported  in  his  three  volumes  were  (before  his  eleyation  to  the  bench) 

determined  ;    vh.  Queen    Elizsbeth,  and  Mr.  E.  V.  Williams ;  and  these 

King  James,  and  King  Charles  the  joint  editors  added  excellent  annota* 

First ;  as  well  as  by  the  number  of  tions  of  their  own  to  the  former  stock, 

each  volume.    For  sometimes  we  call  (ix>)  The  author  is  unknown  ;  and 

them  1 ,  2,  and  3  Cro.  but  more  com-  the  title  of  the  work  derived  from   its 
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who  composed  a  work  on  the  same  subject  in  the  time  of 
Edw.  I. ;  Fortescue,  who  wrote  De  Laudibus  Legum  An- 
gliflB  in  the  reign  of  Hen.  VI.  5  St.  German,  who  composed 
^he  treatise  on  the  grounds  of  the  laws  of  England  called  the 
Doctor  and  Student,  in  the  reign  of  Hen.  VIII. ;  Staund- 
fofde,  wliose  work  on  the  criminal  law  was  published  about 
the  time  of  Philip  &  Mary,  and  who  was  followed  in  that 
track  by  Hale  and  Hawkins  early  in  the  last  century ;  the  au- 
thor of  Sheppard*8  Touchstone  (x),  who  wrote  on  convey- 
ances in  the  reign  of  James  I. ;  Titzherbert,  Brooke,  and 
Kolle,  who  published  abridgments  or  digests  of  the  different 
titles  of  the  law  in  the  reigns  of  Hen.  VIII.^  Eliz.,  and  Chas. 
II.  respectively,  and  whom  Viner,  Comyns,  and  Bacon  have 
since  succeeded  (y);  and  Gilbert,  among  whose  valuable 
workd  (the  productions  of  the  last  century)  we  shall  only 
mention  the  treatises  on  tenures  and  on  uses  and  trusts  (z). 
These  and  many  other  methodical  writers  are  of  high  and  in- 
trinsic authority  in  the  cburts  of  justice;  but  none  of  the 
class  shines  so  conspicuously  as  the  learned  judge  before 
mentioned.  Sir  Edward  Coke,  who  in  the  year  1628(a)  Cpub- 
Irshed  four  volumes  of  institutes,  as  he  is  pleased  to  call 
them,  though  they  have  little  of  the  institutional  method 
to  warrant  such  a  title.  The  first  volume  is  a  very  exten- 
sive comment  upon  a  little  excellent  treatise  of  tenures^ 


bcmg  writteo  during  hit  confinemeiit 
in  the  Fleet  prison.  Reeves'  Hist. 
Eng.  Law,  vol.  ii.  p.  280.  The  work 
of  Reeves  jost  reft^red  to  (a  produc- 
tion of  our  own  times)  is  itself  of  high 
character,  but  less  read  perhaps  than 
it  deserves.  Though  its  method  is 
somewhat  dry,  its  research  and  accu« 
racy  are  exemplary ;  and  a  continua- 
tion of  it  to  the  present  day  (if  exe- 
cuted with  equal  ability)  would  ba  of 
great  service  to  every  student  of  law 
or  constitutiooal  history. 

(x)  The  work  has  been  attributed 
to  Doderidge,  a  judge  of  great  emi- 
nence. See  Pref.  to  Hilliard's  edition. 


(y)  See  Mr.  Haigrave's  eulogiumi 
on  Vin.  Abr.  Abridgment,  and  Comyna* 
Digest;  Co.  Litt  9  a,  n.  (3),  17  a, 
n.  (1). 

(t)  Chief  Baron  Gilbert's  treatises 
were  all  published  after  the  author's 
death,  and  in  an  unfinished  state ;  but 
they  are  of  a  most  learned  and  useful 
character.  As  to  his  treatise  on  te- 
nures, vide  Butler's  Pref.  to  Co.  Litt. 

(a)  Butler's  Preface  to  Co.  Litt., 
where  the  reader  will  find  some  valu- 
able observations  on  the  celebrated 
commentary  on  Littleton,  of  which  the 
First  Institute  consists,  and  also  on 
the  original  work  of  Littleton, 

e2 
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[[compiled  by  Judge  Littleton  in  the  reign  of  Edward  the 
Fourth.  This  comment  is  a  rich  mine  of  valuable  common 
law  learning,  collected  and  heaped  together  from  the  an- 
cient reports  and  year  books,  but  greatly  defective  in 
method  (&).  The  second  volume  is  a  comment  upon  many 
old  acts  of  parliament,  without  any  systematical  order;  the 
third  a  more  methodical  treatise  of  the  pleas  of  the  crown; 
and  the  fourth  an  account  of  the  several  species  of 
courts  (c). 

And  thus  much  for  the  first  ground  and  chief  comer 
stone  of  the  laws  of  England,  which  is  general  immemorial 
custom,  or  common  law,  from  time  to  time  declared  in  the 
decisions  of  the  courts  of  justice;  which  decisions  are  pre- 
served among  our  public  records,  explained  in  our  reports, 
and  digested  for  general  use  in  the  authoritative  writings  of 
the  venerable  sages  of  the  law. 

Tlie  Roman  law,  as  practised  in  the  times  of  its  liberty, 
paid  also  a  great  regard  to  custom;  but  not  so  much  as  our 
law :  it  only  then  adopting  it,  when  the  written  law  was 
deficient,  though  the  reasons  alleged  in  the  Digest  (<f)  will 
fully  justify  our  practice,  in  making  it  of  equal  authority 
with,  when  it  is  not  contradicted  by,  the  written  law; 
"  for  since  (says  Julianus)  the  written  law  binds  us  for 
*'  no  other  reason  but  because  it  is  approved  by  the  judg- 
"  ment  of  the  people,  therefore  those  laws  which  the  people 
**  have  approved  without  writing  ought  also  to  bind  every 
"  body.  For  where  is  the  diflFerence,  whether  the  people 
**  declare  their  assent  to  a  law  by  suffrage,  or  by  a  uniform 
"  course  of  acting  accordingly  ?"3 

With  us,  indeed,  it  would  seem  that  the  statute  law  and 
the  common  law  both  flowed  originally  from  the  same 
fountain  (e).    A  great  portion  at  least  of  the  latter  must  be 

(6)  It  is  usually  cited  either  by  the  other  tracts  beiug  quoted  in  the  name 

name  of  Co.  Litt.  or  as  1  Inst.  of  the  compiler,  as  2  Ventris,  4  Leo> 

(e)  These  are  cited  as  2,  3,  or  4  nard,  I  Siderfin,  and  the  like. 
InAt.  without  any  author's  name ;  an  (d)  Ff.l  3.  32. 

honorary  distinction,  which,  we  ob-  (c)  Per  Wilmot,  C.  J.,  Collins  v. 

served,  is  paid  to  the  works  of  no  other  Blantern,  2  Wils.  351 ;  Hale's  Hist, 

writer ;  the  generality  of  reports  and  €•  L.  c.  4. 
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referred  to  some  positive  enactment  of  the  supreme  power 
in  the  conntry,  though  not  now  to  be  found  of  record, 

pi.  The  second  branch  of  the  unwritten  laws  of  Eng- 
land are  particular  customs,  or  laws,  which  affect  only  the 
inhabitants  of  particular  districts(/).^ 

These  particular  customs,  or  some  of  them,  are  probably 
the  remains  of  a  multitude  of  local  customs,  prevailing, 
some  in  one  part  and  some  in  another,  over  the  whole  of 
England,  while  it  was  broken  into  distinct  dominions, 
and  out  of  which,  after  it  became  a  single  kingdom,  one 
common  law  was  collected  and  made  applicable  to  the 
realm  at  large ;  each  district  mutually  sacrificing  some  of 
its  own  special  usages,  in  order  that  the  whole  kingdom 
might  enjoy  the  benefit  of  the  same  uniform  and  universal 
system  of  laws :  hot,  for  reasons  now  long  foi^otten,  parti- 
cular counties,  cities,  towns,  manors,  and  lordships,  were  in- 
dulged with  the  privilege  of  abiding  by  their  own  customs, 
in  contradistinction  to  the  rest  of  the  nation  at  large,  which 
privilege  is  confirmed  to  them  by  several  acts  of  parlia- 
ment(^). 

[[Such  is  the  custom  of  gavelkind  in  Kent,  and  some 
other  parts  of  the  kingdom  (A),  (though  perhaps  it  was  also 
general  till  the  Norman  conquest),  which  ordains,  among 
other  things,  that  not  the  eldest  son  only  of  the  father 
succeeds  to  his  inheritance,  but  all  the  sons  alike :  and 
that,  though  the  ancestor  be  attainted  and  hanged,  yet 
the  heir  shall  succeed  to  his  estate,  without  any  escheat 
to  the  lord. — Such  is  the  custom  that  prevails  in  divers 
ancient  boroughs,  and  therefore  called  borough-English, 
that  the  youngest  son  shall  inherit  the  estate,  in  prefer- 
ence to  all  his  elder  brothers.  Such  is  the  custom  in 
other  boroughs  that  a  widow  shall  be  entitled,  for  her 
dower,  to  all  her  husband's  lands ;  whereas,  at  the  com- 
mon law,  she  shall  be  endowed  of  one  third  part  only. 
Such  also  are  the  special  and  particular  customs  of  manors, 

(/)  Co.  Lilt  110  b.  1,  c.  I ;  2  Hen.  4.  c.  1. 

(g)  Mag.  CaiL  9  Hen.  3,  c.  9;  I  (h)  Co.  litt.  140  a. 

£dw.  3,  sU  2,  c.  9 ;   14  Edw.  3,  st. 
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[[of  which  every  one  has  more  or  less,  and  which  bind  all  the 
copyhold  and  customary  tenants  that  hold,  of  the  said  ma* 
nora.  Such,  lastly,  are  m^y  particular  <;ustoms  within  the 
city  of  London,  with  regard  to  trade,  apprentices,  widows, 
orphans,  and  a  variety  of  other  matters.  All  these  axe  con* 
trary.  to  the  general  law  of  the  land,  and  are  good  only 
by  special  usage;  though  the  customs  of  London  are  alsQ 
confirmed  by  act  of  parliament  (i).]] 

To  this  head  has  sometimes  been  referred  (J)  that  branch 
of  the  law  which  comprises  certain  rules  relative  to  bills  of 
exchange,  partnership,  and  other  mercantile  matters,  and 
which  is  generally  denominated  the  custom  of  merchants. 
As  its  character,  however,  is  not  local,  nor  its  obligation 
confined  to  a  particular  district,  it  cannot  with  propriety 
be  considered  a^  a  custom  in  the  technical  sense  to  which 
we  now  refer  (£)•  It  is,  in  truth,  only  a  part  of  the  general 
law  of  England  (Z);  and  is  distinguished  by  a  separate 
name  only  because  it  applies,  to  the  particular  subjects  in 
question,  principles  different  from  those  which  the  common 
law  ordinarily  recognizes,  and  because  these  principles 
were  engrafted  into  our  municipal  system  by  gradual  adop- 
tiop  from  the  lex  mevcatoria^m),  or  general  body  of  Euro- 
pean usages  in  matters  relative  to  commerce. 

Upon  the  same  principle  we  must  exclude  from  the 
technical  idea  of  a  custom  the  mere  usages  of  particular 
trades,  when  not  restrained  to  some  particular  limit  in 
point  of  place,  as  opposed  to  the  realm  at  large.  If  there 
be  any  such  usage  of  immemorial  observance,  and  authen- 
ticated by  judicial  decision,  it  will  form,  according  to  our 
definitions,  part  of  the  general  law  of  England ;  if  there  be 
any  sanctioned  by  act  of  parliament,  it  will  constitute  part 

(t)  The  City  of   London's  case.  East  India  Company,  2  Barr.  1226 ; 

8  Rep.  126;  The  King  v.  Bagshaw,  1  Bl.  Rep.  299,  S.  C. ;  2  Inst.  58; 

Cro.  Car.  347.  Stone  o.  Rawlinsont  Willes,  561. 
(j*)  1  Bl.  Com.  75.  (m)  The  Ux  mercatoria,  or  lawtner' 

(k)  Co.  Litt.  1 15,  b.  chant,  is  mentioned  in  some  of  our  ear- 

</)  Per  Holt,  C.J.  Hussey  v.  Jacob,  lier  statutes ;  vide  27  Edw.  3,  st.  2,  c. 

Ld.  Raym.  88 ;  per  Foster,  J.  Edie  v.  6j  19,  20. 
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of  the  statute  law;  but  fpr  the  rest,  the  want  of  any  pecu- 
liar locality  determines  them  to  be  no  customs,  and  they  are 
consequently  no  rules  of  law  at  all.  Yet  as  matters  of  fact 
they  often  fell  under  the  notice  of  our  courts  of  justice, 
apd  are  very  necessary  to  be  considered;  for  as  the  preva- 
lence of  any  certain  course  of  dealing  among  men  leads  to 
the  presumption  that  in  particular  instances  tbey  intended 
to  conform  to  it,  the  existence  of  such  usages  as  these  may 
often  bear  materially  or  even  conclusively  upon  the  ques- 
tion, whether  an  impUed  contract  was  entered  into  between 
certain  parties,  and  also  upon  the  question  in  what  sense 
their  express  contract  was  designed  to  be  understood. 

The  rules  relating  to  particular  customs  regard  either 
the  proof  of  their  existence,  or  their  allowance  as  good  and 
legal,  when  proved.  And  first  we  will  consider  the  rules 
ofprocjf. 

As  to  the  modes  of  descent  in  gavelkind,  and  borough- 
JBnglisb,  the  law  takes  particular  notice  of  them  (n),  and 
there  is  no  occasion  to  prove  that  such  customs  actually 
fxist,  but  only  that  the  lands  in  question  are  subject 
thereto.  All  other  private  customs  must  be  particularly 
pleaded  (o),  and  as  well  the  existence  of  such  customs  must 
be  shown,  as  that  the  thing  in  dispute  is  within  the  custom 
alleged.  [^The  trial  in  both  cases  (both  to  show  the  exist- 
ence of  the  custom,  as,  **  that  in  the  manor  of  Dale  lands 
shall  descend  only  to  the  heirs  male,  and  never  to  the  heirs 
female;"  and  also  to  show  "  that  the  lands  in  question  are 
within  that  manor")  is  by  a  jury  of  twelve  men,  and  not  by 
the  judges;  except  the  same  particular  custom  has  been 
before  tried,  determined,  and  recorded  in  the  samecourt(p). 

The  customs  of  London  differ  from  all  others  in  point  of 
jtrial:  for,  if  the  existence  of  the  custom  be  brought  in 
question,  it  shall  not  be  tried  by  a  jury,  but  by  a  certificate 
ftom  tl^e  lord  mayor  and  aldermen  by  the  mouth  of  their 
recorder  (9);  unless  it  be  such  a  custom  as  the  corpora- 

(tt)  Co.  Litt.  US',  36  Hen.  6,  20,  (9}  Appleton  v.  Stoughtoo,  Cro. 

21 ;  Tide  sUt.  17  Ed.  2,  st.  1,  c.  16.  Car.  516 ;  vide  Plaromer  v.  Bentham, 

(0)  Litt.  $  265.  1  Burr.  248 ;  Blacquiere  v.  Hawkins, 

(j>)  Dr.  and  St.  1,  10.  Doug.  378. 
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Qion  is  itself  interested  in^  as  a  right  of  taking  toI1|  Ice.  for 
then  the  law  permits  them  not  to  certify  on  their  own 
behalf(r). 

When  a  custom  is  actually  proved  to  exist;  the  next 
inquiry  is  into  the  legality  of  it ;  for,  if  it  is  not  a  good 
custom,  it  ought  to  be  no  longer  used ;  "  Mains  ugus 
abolendus  est"  is  an  established  maxim  of  the  law  (£).]] 

As  to  the  validity  of  a  custom,  the  foUoviring  rules  are 
established:  [[1.  It  must  have  been  used  so  long,  that  the 
memory  of  man  runneth  not  to  the  contrary.]  Upon  this 
subject,  however,  it  is  material  to  recollect  what  has  been 
before  laid  down,  that  the  time  of  memory  as  regards  the 
validity  of  a  custom,  or  (as  it  is  sometimes  expressed)  the 
time  of  legal  memory,  has  received  a  peculiar  technical  li- 
mitation, and  refers  to  so  remote  a  date  as  the  first  year 
of  the  reign  of  King  Richard  the  First.  So  that  if  an 
usage  can  be  shown  to  have  first  commenced  at  any  time 
since  that  era,  it  is  void  as  a  custom;  though  in  the  ab- 
sence of  such  proof,  its  observance  for  a  long  time,  and  as 
far  back  as  the  evidence  reaches,  will  amount  to  presump- 
tive proof  of  its  having  prevailed  during  the  whole  period 
of  legal  memory(r).  It  is  important  also  to  remark  on  the 
other  hand,  that  this  principle,  by  which  a  custom  is  re- 
quired to  be  immemorial,  is  materially  qualified  in  many 
cases  by  a  recent  statute,  2  &  3  Will,  IV.  c.  71 ;  which, 
as  to  customary  and  prescriptive  claims  of  rights  to  be  ex- 
ercised over  the  lands  of  other  persons,  (such  as  rights  of 
common,  or  way,  or  the  like,)  provides  that  they  shall  be 
considered  as  sufficiently  established  by  an  uninterrupted 
enjoyment  as  of  right,  in  some  cases  for  thirty,  in  others 
for  twenty  years,  and  shall  not  be  defeated  (where  such 
enjoyment  can  be  proved)  by  showing  that  they  com- 
menced within  the  time  of  legal  memory  (u). 

[[2.  It  must  have  been  continued.  Any  interruption 
would  cause  a  temporary  ceasing :  the  revival  gives  it  a 

(r)  Day  v.  Savadge,  Hob.  85.  (u)  El  vide  2  &  3  Will.  4,  c.  100, 

(<)  Litt  $  212 ;  4  Ids!.  274.  for  shorteoing  the  time  required  fores- 

(0  Hex  V.  JoIIiffe,  2  Barn.  &  Cres.  tablishiog  a  modus,  or  an  exemption 

54.  from  tithes. 
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Qnew  begimung,  which  will  be  within  time  of  memory,  and 
thereupon  the  custom  will  be  void.  But  this  must  be 
understood  with  regard  to  an  interruption  of  the  right; 
for  an  interruption  of  the  possestion  only  for  ten  or  twenty 
years  will  not  destroy  the  custom  (v).  As  if  the  inhabi- 
tants of  a  parish  have  a  customary  right  of  watering  their 
cattle  at  a  certain  pool,  the  custom  is  not  destroyed, 
though  they  do  not  use  it  for  ten  years;  it  only  becomes 
more  diflBcult  to  prove:  but  if  the  right  be  any  how  dis- 
continued for  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  heen peaeeahUj  and  acquiesced  in;  not 
subject  to  contention  and  dispute  (tf  ).^  For  customs  seem 
to  derive  their  authority  from  their  allowance  at  some 
remote  period,  by  common  consent  (x):  and  where  the 
practice  or  usage  has  been  immemorially  disputed,  the 
evidence  of  this  consent  is  wanting. 

[[4.  Customs  must  be  reascnableiy);  or  rather,  taken 
negatively,  they  must  not  be  unreasonable.  Which  is  not 
always,  as  Sir  Edward  Coke  says(2r),  to  be  understood  of 
every  imleamed  man's  reason,  but  of  artificial  and  legal 
reason,  warranted  by  authority  of  law.  Upon  which  ac- 
count a  custom  may  be  good,  though  the  particular  reason 
of  it  cannot  be  assigned;  for  it  sufficeth,  if  no  good  legal 
reason  can  be  assigned  gainst  it.  Thus  a  custom  in  a 
parish,  that  no  man  shall  put  his  beasts  into  the  common 
till  the  third  of  October,  would  be  good ;  and  yet  it  would 
be  hard  to  show  the  reason  why  that  day  in  particular  is 
fixed  upon,  rather  than  the  day  before  or  after.  But  a 
custom,  that  no  cattle  shall  be  put  in  till  the  lord  of  the 
manor  has  first  put  in  his,  is  unreasonable,  and  therefore 
bad:  for  peradventure  the  lord  will  never  put  in  his,  and 
then  the  tenants  will  lose  all  their  profits  (a). 

6.  Customs  ought  to  be  certain{b).    A  custom,  that  lands 

(p)  Co.  Litt.  114.  Jones  ?.  Waters,  5  Tjr/361;  Taylor 

(«)  Co.  Litt.  114.  V.  Devey,  7  Ad.  U  £1.  409. 

(x)  Vide  sap.  p.  63.  (s)  Co.  Utt.  63. 

iy)  Year  Book,  8  Edw.  4,  ]9;  Litt.  (a)  Co.  Copyh.  $  33. 

s.  212  ;  Wilkes  v.  Broadbent,  1  Wils.  (6)  1  Roll.  Abr.  665 ;   Selby  v. 

63;    Bell  v.  Waidell,  Willes,  202;  Robinson,   2  T.  R.  758;    Steel  v. 

Houghloo,  1  Ueu.  Dl.  51. 
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^^h^iU  descend)  to.  the  most  worthy  of  the  owner's  blood,  is 
void;  ^r  bow  shall  this  worth  be  determined?  but  a 
custopi  1^  descend  to  th^  next  male  of  the  blood,  exclu* 
siye  of  females,  is  certain,  and  therefore  good{c).  A  cus- 
tom to  pay  twQ-pence  an  acre  in  lieu  of  tithes,  is  good; 
but  to  pay  ^onietimes  two-pence,  and  sometimes  three- 
pence, as  the  occupier  of  the  land  pleases,  is  bad  for  its 
uncertainty.  Yet  a  custom,  to  pay  a  year's  improved 
yahie  for  a  fine  on  a  copyhold  estate,  is  good;  though  the 
value  is  a  thing  uncertain:  for  the  value  may  at  any  time 
be  ascertained ;  and  the  maxim  of  law  is,  id  certum  est, 
quod  cerium  retidi  potesjt. 

6.  Customs,  though,  established  by  consent,  must  be 
(when  established)  compuUory;  and  not  left  to  the  option 
of  every  man,  whether  he  will  use  them  or  no.  Therefore 
a  custom,  that  all  the  inhabitants  shall  be  rated  toward 
the  maintenance  of  a  bridge,  will  be  good;  but  a  custom, 
that  every  man  is  to  contribute  thereto  at  his  own  plea- 
sure, is  idle  and  absurd,  and  indeed  no  custom  at  all. 

7.  Customs  must  be  also  consistent  with  each  other: 
one  custom  cannot  be  set  up  in  opposition  to  another(£2). 
For  if  both  .are  really  customs,  then  both  are  of  equal  an- 
tiquity and  both  established  by  mutual  consent ;  which  to 
say  of  contradictory  customs  is  absurd.)]  Therefore  if 
pne  man  should  allege  that  as  a  fisherman  he  is  entitled 
by  the  custom  of  a  certain  place,  to  dry  his  nets  upon 
another's  land  (which  in  favour  of  fishing  and  navigation 
is  a  reasonable  usage  (e),)  the  other  could  not  claim  a  right 
by  custom  to  remove  the  nets  when  so  placed;  for  these 
two  contradictory  customs  cannot  both  be  good,  nor  both 
stand  together.  De  ought  rather  to  deny  the  existence  of 
the  former  custom. 

8.  It  is  also  a  rule  that  [[customs,  in  derogation  of  the 
common  law,  must  be  construed  strictlyC/).  '  Thus,  by  the 
custom  of  gavelkind,  an  infant  of  fifteen  years  may,  by 

(c)  1  Roll.  Abr.  565.  &  Pul.  282. 

(d)  Aldred's  case,  9  Rep.  58  b ;  Ken-  (e)  1  RoL  Ab.  560. 
chinv.KDight,  1  Wils.253;  1  Bl.Rep.          (/)  Arthur  v.  Bokenham,  1 1  Mod. 
49,  S.  C. ;  Parkin  v.  Radcliffe,  1  Bos.  161 ;  Penn  v.  Spray,  1  T.  R.  466. 
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[[one  species  of  conveyance,  (called  a  deed  of  feoffinent,) 
convey  away  his  lands  in  fee  simple,  or  for  ever.  Yet  this 
custom  doeS;  not  impower  him  to  usq  any  other  convey- 
ance, for  the  custom  must  be  ^ti^ctly  pursued.^  How- 
ever, if  there  is  a  custom  in  a  manor  that  a  nian  may 
convey  Ips  copyhold  in  fee  simply  it  will  also  enable  him 
to  convey  for  life,  or  any  other  estate ;  for  the  le^s  is  im- 
plied in  the  greater,  and  though  cystoms  must  be  strictly, 
yet  they  need  not  in  every  case  be  Uterally  con^^rued  (g). 

9.  Lastly,  it  is  to  be  understood  that  no  custom  can 
pireyail  against  an  ei(pji[ess  act  oS,  parliament  (A).  Therefore 
where  an  act  has  directed  tl^at  every  pound  throughout  the 
kingdom  shall  contain  sixteen  ounces,  a  custom  that 
every  pound  of  butter  sold  in  a  certain  market  shall 
weigh  eighteen  ounces  is  void  (i).  And  thus  much  for  the 
second  part  of  the  lyes  non  scripts,  or  those  particular 
customs  which  affect  particular  persons  or  districts  only. 

[[III.  The  third  branch  of  them  are  those  peculiar  laws 
which  by  custom  are  adopted  and  used  only  in  certain  pe- 
culiar courts  and  jurisdictions.  And  by  these  we  are  to 
understand  the  civil  and  canon  laws  (A). 

It  may  seem  a  little  improper  at  first  view  to  rank  these 
laws  imder  the  head  of  leges  non  scripts,  or  unwritten 
laws,  seeixig  they  are  set  forth  by  authority  in  their  pan- 
dects, their  codes,  and  their  institutions;  their  councils, 
decrees,  and  decretals;  and  enforced  by  an  immense 
number  of  expositions,  decisions  and  treatii^es  of  the 
learned  in  bo^h  branches  of  the  law.  But  this  is  done  after 
the  example  of  Sir  Matthew  Hale(/)^  because  it  is  most 
plain,  that  it  is  not  on  account  of  their  being  written  laws 
that  either  the  panon  law,  or  the  civil  law,  hfive  any  obli- 
gation within  this  kingdom:  neither  do  their  force  and 

(g)  Co,  Cop.  $  33.     TbU  limita-  (h)  Co.  Litt  113,  a;  Noble  v.  Du- 

tkm  of  the  rule  is  noticed  by  Mr.  Jus-  n\\,  3  T.  R.  271. 
tice  Coleridge,  vide  Coleridge**  Black-  (t)  Noble  v.  Durell,  3  T.  R.  27 1 . 

stone,  1  vol.  p.  79;  et  vide  Deon  v.  (k)  Hist.  C.  L.  c.  2. 

Spray,  1  T.  R.  466.  (0  Ibid. 
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[^efficacy  depend  upon  their  own  intrinsic  authority,  which 
is  the  case  of  our  written  laws,  or  acts  of  parliament. 
They  bind  not  the  subjects'  of  England,  because  their  ma- 
terials were  collected  from  popes  or  emperors;  were  di- 
gested by  Justinian,  or  declared  to  be  authentic  by 
Gregory.  These  considerations  give  them  no  authority 
here;  for  the  legislature  of  England  doth  not,  nor  ever 
did,  recognize  any  foreign  power  as  superior  or  equal  to  it 
in  this  kingdom,  or  as  having  the  right  to  give  law  to 
any,  the  meanest,  of  its  subjects.  But  all  the  strength 
that  either  the  papal  or  imperial  laws  have  obtained  in 
this  realm,  or  indeed  in  any  other  kingdom  in  Europe,  is 
only  because  they  have  been  admitted  and  received  by 
immemorial  usage  and  custom  in  some  particular  cases, 
and  some  particular  courts;  and  then  they  form  a  branch 
of  the  leges  non  scriptcBy  or  customary  laws;  or  else  be- 
cause they  are  in  some  other  cases  introduced  by  consent 
of  parliament,  and  then  they  owe  their  validity  to  the 
leges  scripta,  or  statute  law.  This  is  expressly  declared 
in  those  remarkable  words  of  the  statute  25  Hen.  VI 11. 
c.  21,  addressed  to  the  king's  royal  majesty:  "  This  your 
"  grace's  realm,  recognizing  no  superior  under  God  but 
"  only  your  grace,  hath  been  and  is  free  from  subjection  to 
**  any  man's  laws,  but  only  to  such  as  have  been  devised, 
^'  made,  and  ordained  within  this  realm,  for  the  wealth  of 
"  the  same ;  or  to  such  other  as,  by  sufferance  of  your 
"  grace  and  your  progenitors,  the  people  of  this  your  realm 
"  have  taken  at  their  free  liberty,  by  their  own  consent, 
"to  be  used  among  them;  and  have  bound  themselves 
"  by  long  use  and  custom  to  the  observance  of  the  same; 
"not  as  to  the  observance  of  the  laws  of  any  foreign 
"prince,  potentate,  or  prelate;  but  as  to  the  customed 
"  and  ancient  laws  of  this  realm,  originally  established 
"  as  laws  of  the  same,  by  the  said  sufferance,  consents, 
"  and  custom ;  and  none  otherwise." 

By  the  civil  law,  absolutely  taken,  is  generally  under- 
stood the  civil  or  municipal  law  of  the  Roman  empire,  as 


SECT.  III.]  OF  BROLAND.  61 

[comprised  in  the  Institutes,  the  Code,  and  the  Digests  of 
the  Emperor  Justinian,  and  the  Novel  G>nstitutions  of 
himself  and  some  of  his  successors.  Of  which,  as  there 
will  frequently  be  occasion  to  cite  them,  by  way  of  illus- 
trating our  own  laws,  it  may  not  be  amiss  to  give  a  short 
and  general  account  (m). 

The  Roman  law  (founded  first  upon  the  regal  constitu- 
tions of  their  ancient  kings,  next  upon  the  twelve  tables  of 
the  decemviri,  then  upon  the  laws  or  statutes  enacted  by 
the  senate  or  people,  the  edicts  of  the  praetor,  and  the  re- 
sponsa  prudentvmf  or  opinions  of  learned  lawyers,  and 
lastly  upon  the  imperial  decrees,  or  constitutions  of  suc- 
cessire  emperors,)  had  grown  to  so  great  a  bulk,  or,  as 
Livy  expresses  it  (n),  '^  tarn  immetuus  aliarum  super  alias 
(Mcervatarum  legum  cumulus,'*  that  they  were  computed  to 
be  many  camels'  load  by  an  author  who  preceded  Justi- 
nian (o).  This  was  in  part  remedied  by  the  collections  of 
three  private  lawyers,  Gregorius,  Hermogenes,  and  Papi- 
rius;  and  then  by  the  Emperor  Theodosius  the  younger, 
by  whose  orders  a  code  was  compiled  a.  d.  438,  being  a 
methodical  collection  of  all  the  imperial  constitutions  then 
in  force:  which  Theodosian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  western  part  of  Eu- 
rope till  many  centuries  after;  and  to  this  it  is  probable 
that  the  Franks  and  Goths  might  frequently  pay  some  re- 
gard, in  framing  legal  constitutions  for  their  newly  erected 
kingdoms :  for  Justinian  commanded  only  in  the  eastern 
remains  of  the  empire;  and  it  was  under  his  auspices  that 
the  present  body  of  civil  law  was  compiled  and  finished  by 
Tribonian  and  other  lawyers,  about  the  year  533. 

This  consists  of,  1.  The  Institutes,  which  contain  the 
elements  or  first  principles  of  the  Roman  law,  in  four  books. 
2.  The  Digests,  or  Pandects,  in  fifty  books;  containing  the 

(m)  A  more  irople  distertation  on  works '  of  Bjnkeraboeck,  Hdneccias, 

Ihit  fiibject  will  be  found  in  Kent's  and  Pocbier. 

Com.  (Lect  sziii.),  wbo  referi  tbe  (n)  L.  3,  c.  34. 

student  in  ciril  law  to  Vinnius  on  tbe  (o)  Taylor's  Elements  of  Civil  Law, 

Institutes,  Voet.  on  the  Pandects,  Pere-  17. 
aus  on  tbe  Code,  and  generally  to  tbe 
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Lopmions  and  wntings  of  eminent  lawyers,  digesfed  m  ti 
systematical  method.  3.  A  New  CJbde,  or  collection  of  im- 
perial constitutioiis,  in  twelve  T)ooks;  the  lapse  of  a  whole 
centmy  having  rendered  thie  former  code  of  ^eodosiiis 
imperfect.  4.  'the  Novels,  or  new  constitutions,  posterior 
in  time  to  the  other  books,  and  amounting  to  a  supplement 
to  the  code ;  containing  new  decrees  of  successive  empe- 
rors, as  new  questions  happened  to  arise.  These  form  the 
body  of  Roman  law,  or  corpus  juris  civilisy  as  published 
about  the  time  of  Justinian;  which,  however,  fell  soon  into 
neglect  and  oblivion,  till  about  the  year  1130,^  when* the 
policy  of  the  Roman  ecclesiastics  began  to  give  new 
vogue  and  authority  to  the  civil  law,  introduced  it  into 
several  nations,  and  occasioned  that  mighiy  inuiidation 
of  voluminous  comments,  with  which  this  system  of  law, 
more  than  any  other,  is  now  loaded. 

[The  canon  law  (jp)  is  a  body  ofRoman  ecclesiastical  law, 
relative  to  such  matters  as  that  church  either  has,  or  pre- 
tends to  have,  the  proper  jurisdiction  over.  This  is  com- 
piled from  the  opinions  of  the  ancient  Latin  fathers,  the 
decrees  of  general  councils,  and  the  decretal  epistles  and 
buUes  of  the  holy  see ;  all  which  lay  in  the  same  disorder 
and  confusion  as  the  Roman  civil  law,  till,  about  the  year 
1151,  one  Gratian,  an  Italian  monk,^  in  imitation  of 
Justinian's  Pandects,  [[reduced  the  ecclesiastical  consti- 
tutions also  into  some  method,  in  three  books,  which  he 
entitled  Concordia  Discordantium  Canonvm.  but  which 
are  generally  known  by  the  name  of  Decretttm  Gratidni. 
These  reached  as  low  as  the  time  of  Pope  Alexander  III. 
The  subsequent  papal  decrees,  to  the  pontificate  of  Gregory 
IX.,  were  published  in  much  the  same  method,  under  the 
auspices  of  that  pope,  about  the  year  1230,  in  five  books, 
entitled  Vecretalia  Gregorii  Nbni,  A  sixth  book  was 
added  by  Bomfkce  VIII.  about  the  year  1298,  which  is 
called  Sextus  Decretdlium.    The'  Clementine  constitutions, 

(p)  A  dUquisifibn  dn  (his  subject,  Haw,  4lK  vol.  chapters' xziv.  xxv;  et 
including  oar  national  canon  law,  vtde  Robertson's  Chas.  V.  vol.  i.  n. 
will  be  found  in  Reeves'  Hist.  Eng.      24. 
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[[or  decreesof  Clement  V.  were  in  like  manner  authenticated 
in  1317y  by  his  successor  John  XXIL,  who  aUo  published 
twenty  constitutions  of  his  own,  called  the  Extravagantes 
JoanniSy  all  which  in  some  measure  answer  to  the  novels 
of  the  civil  law.  To  these  have  been  since  added  some 
decrees  of  later  popes,  in  five  books,  called  Extravagantes 
Communes:  and  all  these  together,  Gratian's  Decree,  Ghre- 
gory's  Decretals,  the  Sixth  Decretal,  the  Clementine  Con* 
stitutions,  and  the  Extravagants  of  John  and  his  succes- 
sors, form  the  carpus  juris  oanonici,  or  body  of  the  Roman 
canon  law. 

Besides  these  pontifical  collections,  which,  during  the 
times  of  popery,  were  received  as  authentic  in  this  island, 
as  well  as  in  other  parts  of  Christendom,  there  is  also  a 
kind  of  national  canon  law,  composed  of  legatine  and  pro- 
vincial constitutions,  and  adapted  only  to  the  exigencies 
of  this  church  and  kingdom.  The  legatine  constitutions 
were  ecclesiastical  laws,  enacted  in  national  synods,  held 
under  the  Cardinals  Otho  and  Othobon,  legates  from  Pope 
Gregory  IX.  and  Pope  Clement  IV.  in  the  reign  of  King 
Henry  III.  about  the  years  1220  and  1268.  The  provincial 
constitutions  (g)  are  principally  the  decrees  of  provincial 
synods,  held  imder  divers  archbishops  of  Canterbury,  fi'om 
Stephen  Langton,  in  the  reign  of  Henry  III.,  to  Henry 
Chichele,  in  the  reign  of  Henry  V. ;  and  adopted  also  by 
the  province  of  York  (r)  in  the  reign  of  Henry  VL  At 
the  dawn  of  the  reformation,  in  the  reign  of  King  Henry 
VIII.,  it  was  enacted  in  parliament  («)  that  a  review 
should  be  had  of  the  canon  law;  and,  till  i^ch  review 
should  be  made,  all  canons,  constitutions,  ordinances,  and 
synodals  provincial,  being  then  already  made,  and  not  re- 
pugnant to  the  law  of  the  land  or  the  king's  prerogative, 

(^)  On  this  subject  Lyndwode's  and  confirmed  by  1  Eltz.  c.  1);  37 

Provinciale  is  the  chief  work  of  autho-  Hen.  8,  c.  15;  35  Hen.  8,  c.  16 ;  and 

rity :  see  the  account  of  it  in  Reeves'  3  &  4  Ed.  6,  c.  11 ;  (vide  Middleton 

Hist.  Eng.  Law,  4th  vol.  p.  117,  p.  2.  v.  Croft,  Stra.   1060;  2  Atk.  659, 

(r)  Bum's  Eccl.  Law,  pref.  669.)    The  three  last  sUtotes  how- 

(s)  Stat.  25  Hen.  8,  c.  19,  (revived  ever  were  temporary  ones. 
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[[should  still  be  ased  and  executed.^  And,  as  no  such  re- 
view has  yet  been  perfected  (Oi  upon  this  enactment  now 
depends  the  authority  of  the  canon  law  in  England, 
the  limitations  of  which  appear  upon  the  whole  to  be  as 
follows,  that  no  canon,  contrary  to  the  common  or  statute 
law,  or  the  prerogative  royal,  is  of  any  vaUdity;  that  sub- 
ject to  this  condition,  the  canons  made  anterior  to  the  par- 
liamentary provision  above  mentioned,  and  adopted  into 
our  system  (for  there  are  some  which  have  had  no  recep- 
tion among  us)  are  binding  both  on  clergy  and  laity;  but 
that  canons  made  since  that  period,  and  having  no  sanc- 
tion from  the  parliament,  are,  as  regards  the  laity  at  least, 
of  no  force  (tt). 

As  for  those  canons  in  particular  which  were  enacted 
by  the  clergy  in  convocation  under  James  I.  in  the  year 
1603,  and  which  were  never  confirmed  in  parliament,  but 
sanctioned  by  the  king's  charter  only(x),  [[it  has  been 
solemnly  adjudged  upon  the  principles  of  law  and  the 
constitution,  that  where  they  are  not  merely  declaratory 
of  the  ancient  canon  law,  but  are  introductory  of  new  re- 
gulations, they  do  not  bind  the  laity]]  whatever  regard  the 
clergy  may  be  bound  to  pay  them  (y). 

[[There  are  four  species  of  courts  in  which  the  civil  and 
canon  laws  are  permitted,  under  different  restrictions,  to 
be  used:  1.  The  cotirts  of  the  archbishops  and  bishops, 
and  their  derivative  officers,  usually  called  in  our  law 
courts  Christian,  curuB  ChristianitatiSy  or  the  ecclesiastical 
courts.  2.  The  military  courts.  3.  The  courts  of  admi- 
ralty,   4.  The  courts  of  the  two  universities.    In  all,  their 


<t)  Vide  Watson's  CI.  Law,  ch.  ui. 
p.  17,  3d  ed.;  Burnet's  Hist.  Reform, 
▼ol.  ii.  p.  197. 

(n)  25  Hen.8,e.  19,  s.2,  7  ;  Cau- 
drey's  case,  5  Rep.  xziii. ;  12  Rep. 
72  ;  Co.  Litt.  344  a  -,  Pref.  to  Burn's 
£cc.  Law ;  Wolferstan  o.  Bishop  of 
Lincoln,  2  Wils.  174 ;  Middleton  v. 
Croft,  Stra.  1066  ;  2  Atk.  669  ;  Al- 
ston V,  Atlay,  7  Ad.  &  £1.  305. 


(x)  Middleton  V.  Croft,  Stra.  1057; 
2  Atk.  650. 

(y)  Middleton  o.  Croft,  Stra.  1056, 
per  Lord  Hardwicke,  More  o.  More, 
2  Atk.  158 ;  Bishop  of  St.  David's  v. 
Lucy,  Carth.  485 ;  Rex  o.  Bishop  of 
Litchfield,  2  W.  Bla.  968;  Pref.  to 
Burn's  Ecc.  Law. 
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[[reception  in  general,  and  the  different  degrees  of  that  re- 
ception, are  grounded  entirely  upon  custom,  corroborated 
in  the  latter  instance  by  act  of  parliament,  ratifying  those 
charters  which  confirm  the  customary  law  of  the  uniyer- 
sities.  The  more  minute  consideration  of  these  will  fall 
properly  under  that  part  of  these  commentaries  which 
treats  of  the  jurisdiction  of  courts.  It  will  suffice  at  pre- 
sent to  remark  a  few  particulars  relative  to  them  all,  which 
may  serve  to  inculcate  more  strongly  the  doctrine  laid 
down  concerning  them. 

1.  And,  first,  the  courts  of  common  law  have  the  su- 
perintendency  over  these  courts;  to  keep  them  within 
their  jurisdictions,  to  determine  wherein  they  exceed  them, 
to  restrain  and  prohibit  such  excess,  and,  in  case  of  con- 
tumacy, to  punish  the  officer  who  executes,  and  in  some 
cases  the  judge  who  enforces,  the  sentence  so  declared  to 
be  illegal  (a). 

2.  The  common  law  has  reserved  to  itself]]  a  paramount 
authority  in  Qhe  exposition  of  all  such  acts  of  parliament 
as  concern  either  the  extent  of  these  courts  or  the  matters 
depending  before  them.  And  therefore,  if  these  courts 
either  refuse  to  allow  these  acts  of  parliament,  or  will  ex- 
pound them  in  any  other  sense  than  what  the  common 
law  puts  upon  them,  the  king's  courts  at  Westminster  will 
grant  prohibitions  to  restrain  and  controul  them  (i). 

3.  An  appeal  lies  firom  all  these  courts  to  the  sovereign, 
in  the  last  resort  (c);  which  proves  that  the  jurisdiction  ex- 
ercised in  them  is  derived  from  the  crown  of  England,  and 
not  from  any  foreign  potentate,  or  intrinsic  authority  of 
their  own.  And  fi*om  these  three  strong  marks  and  en- 
signs of  superiority,  it  appears  beyond  a  doubt  that  the 
civil  and  canon  laws,  though  admitted  in  some  cases  by 
custom  in  some  courts,  are  only  subordinate,  and  leges  sub 
gravioH  lege  ;  and  that  thus  admitted,  restrained,  altered, 

(a)  2  Inst.  623 ;  £x  parte  Jenkiot*  (c)  As  to  th»appeal  from  theeccle- 

1  Bam.  &  Cress.  655 ;  vide  Beaurain  siastical  sod  maritime  coarts,  vide  2  & 
V.  Sir  W.  Scott,  3  Camp.  388.  3  WiU.4,  c.92;  3  &  4  Will.  4,  c.41. 

{h)  Hall  V,  Maule,  7  Ad.  &  El.  721. 
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[[new-modelled  and  amended,  they  are  by  no  means  with 
us  a  distinct  independent  species  of  laws,  but  are  inferior 
branches  of  the  customary  or  unwritten  laws  of  Eng- 
land ;]]  properly  called  the  ecclesiastical^  the  military,  the 
maritime  and  the  academical  laws  of  this  realm  (d). 


[[Let  us  next  proceed  to  the  leges  scripUB,  the  written  laws 
of  the  kingdom ;  which  are  statutes,  acts,  or  edicts,  made 
by  the  sovereign,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal  and  commons  in  parlia- 
ment assembled  (e).  The  oldest  of  these  now  extant,  and 
printed  in  our  statute  books,  is  the  famous  mag$ia  charia, 
as  confirmed  in  parliament  9  Hen.  III.(/) ;  though  doubt- 
less there  were  many  acts  before  that  time,  the  records  of 
which  are  now  lost,  and  the  determinations  of  them  per- 
haps at  present  currently  received  for  the  maxims  of  the 
old  common  law.^ 

The  manner  of  making  these  statutes  will  be  better  con- 
sidered hereafter,  when  we  examine  the  constitution  of 
parliament.  At  present  we  will  only  take  notice  of  the 
different  kinds  of  statutes ;  and  of  the  rules  of  law  with 
regard  to  their  effect  and  construction  (^). 


(a)  Hale,  Hist  C.  L.  c.2;  1  Bl. 
Com.  84.  Ai  to  theie  aevenl  ooorts, 
vid«4Iiiit.  123, 134,821. 

(0  The  Prince's  caie,  8  Rep.  20. 
.  (/)  The  sUtutet  from  Magna 
Charta  down  to  the  end  of  Edw.  2,  in- 
cluding alio  some  which  (because  it 
is  donbtful  to  which  of  the  three 
aigDs  of  Hen.  3,  Edw.  1,  or  Edw.  2 
to  assign  them)  are  termed  inctrti 
Umperis,  compose  what  hsve  been 
called  the  Vetera  Statuta ;  those  from 
the  beginning  of  the  reign  of  Edw.  3, 
being  oontra-distinguished  by  the  ap- 
pellation of  the  Nova5<atuta.  Dwarris 
on  Statutes,  626. 

ii)  "^^  method  of  citing  these  acts 
of  parliament  is  various.  Many  of  our 


antient  statutes  are  called  after  the 
name  of  the  place  where  the  parlia- 
ment was  held  that  made  them ;  at 
the  statutes  of  Merton  and  Marleberge, 
of  Westminster,  Gloucester,  and  Win* 
Chester.  Others  are  denominated  en- 
tirely  from  their  subject ;  as  the  sta- 
tutes of  Wales  and  Ireland,  the  arts- 
euli  cleri,  and  the  pntrogativa  regis. 
Some  are  distinguished  by  their  initial 
words,  a  method  of  citing  very  antient; 
being  used  by  the  Jews  in  denomi- 
nating the  books  of  the  Pentateuch : 
by  the  Christian  Church  in  distin- 
guishing their  hymns  and  divine  of- 
fices ;  by  the  Romanists  in  describing 
their  papal  bulls ;  and  in  short  by  the 
whole  body  of  antient  civilians  and 
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First,  as  to  their  several  kinds.  Statutes  are  either 
public  or  private.  A  public  act  is  an  nniversal  rale,  that 
regards  the  whole  community :  and  of  this  the  courts  of 
law  are  bound  to  take  notice  judicially  and  ex  officio; 
without  the  statute  being  particularly  pleaded,  or  formally 
set  forth  by  the  party  who  claims  an  advantage  under  it  (A). 
Private  acts  are  rather  exceptions  than  rules,  being  those 
which  only  operate  upon  particular  persons,  and  private 
concerns :  such  as  the  Romans  entitled  senattu  deeretOy  in 
contradistinction  to  the  senaius  consulta,  which  regarded 
the  whole  community  (t) :  and  of  these  the  judges  are  not 
bound  to  take  notice,  unless  they  be  formally  shown  and 
pleaded.  Thus,  to  show  the  distinction,  the  statute  13 
Ehz.  c.  10,  which  prevents  the  master  and  fellows  of  any 
college,  the  dean  and  chapter  of  a  cathedral,  or  any  other 
person  having  a  spiritual  living,  from  making  leases  for 
longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  act  (k) ;  it  being  a  rule  prescribed  to  spiritual  persons 
in  general :  but  an  act  to  enable  the  Bishop  of  Chester 
to  make  a  lease  to  A.  B.  for  sixty  years,  which  is  other- 
wise beyond  a  bishop's  power  (/),  concerns  only  the  parties 
and  the  bishop's  successors,  and  is  therefore  a  private  act. 


ctBonktir  anMigwhon  tbit  motiiod 
of  cilaiMMi  gencrtlly  pievtilcd,  not 
<ml3f  with  legaid  to  chapters,  bnt  in- 
ferior MCtioDa  also ;  in  imitation  of  all 
which  ift  still  can  tome  of  oar  old 
flliCiilei  by  their  initial  words,  as  the 
■tatote  of  Qma  mnptora,  and  that  of 
Cireunuptets  agatis.  Bat  the  most 
osoal  method  of  citing  ihem,  especi- 
ally aiAoe  the  time  of  Edvraid  11.,  is 
hj  Baming  the  year  of  the  king's  reigii 
in  which  the  statute  was  made,  toge- 
ther with  the  chapter,  or  particular 
act,  aooor^g  to  its  numeral  order, 
as,  9  Geo.  II.  c  4.  For  all  the  acU 
of  one  semon  of  parliament  taken  to- 
gether make  properly  but  one  statute ; 
and  therefore  when  two  sessions  have 


bean  held  in  one  year,  we  usually 
mention  stat.  1.  or  3.  Thus  the  bill 
of  rights  is  cited,  as  1  W.  &  M.  st  2, 
c.  2,  signifying  that  it  is  the  second 
chapter  or  act,  of  the  second  statutt, 
or  the  laws  made  in  the  second  senion 
of  parliament,  in  the  first  year  of  King 
William  and  Queen  Mary. 

(&)  Lord  Cromweirs  case,  4  Rep* 
13  a;  Holland's  case,  ibid.  76  a; 
Kith  V.  NowiU,  1  Tt  R.  125 ;  Samuel 
V.  Evans,  2  T.  R.  569. 

(0  GTw'm.0rig.\.i%4. 

(k)  Holland's  case,  ttfttnipra. 

(<)  By  1  £liz.  c.  19,  a  bishop  can 
grant  only  for  twenty-one  years  or 
three  lives. 


f2 
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Of  private  acts^  some  are  locals  as  affecting  particular  places 
only;  others  personalj  as  confined  to  particular  persons. 
Of  the  first  kind,  an  inclosure  act  is  an  example ;  of  the 
second,  an  act  for  divorce  or  change  of  name.  With  respect, 
however,  to  the  distinction  between  public  and  private  sta- 
tutes, it  is  to  be  observed,  that  in  many  acts,  which  would 
otherwise  have  been  of  the  latter  class,  an  express  clause 
is  now  usually  introduced  directing  that  they  shall  be  con- 
sidered as  public  (m). 

Statutes  also  are  sometimes  described  as  declaratory ^ot 
penal,  or  remedial,  according  to  the  different  nature  of 
their  objects  or  provisions.  Declaratory  statutes  are  where 
the  old  custom  of  the  kingdom  is  almost  fallen  into  disuse, 
or  become  disputable ;  in  which  case  the  parliament  has 
thought  proper,  inperpetuum  rei  testimonium,  and  for  avoid- 
ing all  doubts  and  difficulties,  to  declare  what  the  common 
law  is  and  ever  hath  been.  Thus  the  statute  of  treasons, 
25  Edw  III.  c.  2,  makes  not  any  new  species  of  treasons ; 
but  only,  for  the  benefit  of  the  subject,  declares  and 
enumerates  those  several  kinds  of  offence,  which  before 
were  treason  at  the  common  law.  Penal  acts  are  those 
which  merely  impose  penalties  or  punishments  for  an 
offence  committed,  as  in  the  case  of  the  statutes  relative 
to  game.  Remedial  acts  are  such  as  supply  some  defect 
in  the  existing  law,  and  redress  some  abuse  or  inconve- 
nience with  which  it  is  found  to  be  attended,  without 
introducing  any  provision  of  a  penal  character ;  as  in  the 
case  of  the  late  statute  3  &  4  Will.  IV.  c.  105,  which  in- 
troduces various  improvements  in  the  law  relating  to 
dower.  But  it  is  not  every  statute  that  falls  within  one 
or  other  of  these  divisions ;  for  some  combine  more  than 
one  of  these  objects,  and  others  have  objects  of  a  dii^ 
ferent  description.  There  is  also  a  distinction  of  acts  of 
parliament,  as  being  either  enlarging  or  restraining,  en- 

(m)  For  the  coDvenience  of  refer-  neral  acts — local  and  personal  aett  <i#- 
eDce,  acts  are  also  now  divided  in  our  elared  public — private  printed  aete — 
printed  statute-books  into  public  ge-      and  private  aett  not  printed. 
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abling  or  disabling,  acts.  Thus  the  32  Hen.  VIII.  c.  28, 
which  gave  bishops  and  other  sole  ecclesiastical  corpo- 
rations (except  parsons  and  yicars)  a  more  ample  power 
of  making  leases  than  they  possessed  before,  is  called  an 
enabling  statute.  The  13  Eliz.  c.  10,  which  afterwards 
imposed  the  limitations  above  noticed  as  to  the  making  of 
leases  by  ecclesiastical  persons,  is  described  as  a  restrain- 
ing or  disabling  statute  (n). 

Secondly,  In  interpreting  statutes  (as  well  as  in  declaring 
the  rule  of  the  common  law  (o), )  the  courts  are  governed 
by  former  adjudications  (p) ;  or,  in  the  absence  of  these, 
fay  analogy  and  general  reasoning  {q).  But  many  specific 
rules  are  also  laid  down  for  their  guidance;  and  principally 
these  which  follow. 

1.  A  statute  begins  to  operate  from  the  time  when  it 
receives  the  royal  assent,  unless  some  other  time  be  fixed 
by  the  act  itself  for  the  purpose  (r).  The  rule  on  this  sub- 
ject was  formerly  different ;  for  at  common  law  every  act 
of  parliament,  which  had  no  provision  to  the  contrary,  was 
considered,  as  soon  as  it  passed,  (that  is,  received  the 
royal  assent,)  as  having  been  in  force  retrospectively  fi'om 
the  first  day  of  the  session  of  parliament  in  which  it  passed, 
though  in  fact  it  might  not  have  received  the  royal  assent, 
or  even  been  introduced  into  parliament,  until  long  after 
that  day.  Thus  where  a  statute  provided  that  every  deed 
of  annuity  granted  after  the  passing  of  the  act  should 
be  inrolled  within  twenty  days  after  execution,  and  the  act 
received  the  royal  assent  in  May,  1777,  but  the  session  had 
commenced  in  October,  1776,  an  annuity  deed,  executed  in 
January,  1777,  nearly  four  months  before  the  royal  assent 
was  given,  was  adjudged  to  be  void  for  non-compliance 

(n)  Co.  Iitt.44b;  1  Bl.  Com.  87.  an  act  expires  before  a  bill  for  con- 

(o)  Vide  sop.  p.  48.  tinuing  it,  iatrodaced  in  the  same  ses- 

(p)  Vide  per  Kenyon,  Lacon  v.  uod,  receives  the  royal  assent,  the 

Hooper,  6  T.  R.  224 ;   Rex  v.  Leek  latter  act  takes  effect  (unless  other- 

Wootton,  16  East,  122.  wise  provided,  and  except  as  to  penal- 

(f )  Hob.  346.  ties,)  from  the  expiration  of  the  former ; 

(r)  33  Geo.  3,  c.  13 ;  Nares  v.  48  Geo.  3,  c.  106. 

Howies,   14  East,  510.    But  where 
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with  the  provision  (r).  This  strange  principal  howeTer^ 
though  rigidly  observed  for  centuries,  no  longer  prevails ; 
it  being  expressly  provided  by  33  Geo.  III.  c.  13,  that 
where  no  other  direction  is  given,  every  act  shall  be  consi- 
dered as  commencing  from  the  date  indorsed  upon  it  aa 
the  date  of  its  receiving  the  royal  assent — a  manifest  im- 
provement, it  must  be  owned,  on  the  former  law,  though 
it  has  been  doubted  {s)  (and  with  reason  j  whether  even  the 
new  rule  is  placed  upon  the  right  basis,  and  whether  some 
fixed  and  reasonable  period  ought  not  always  to  be  inter* 
posed  between  the  passing  of  an  act  and  the  time  of  its 
coming  into  operation,  so  as  to  give  the  subjects  of  the 
realm  an  opportunity  of  becoming  acquainted  with  its- 
provisions  (Q.  The  rule,  it  will  be  observed,  is  laid  down 
with  an  exception  of  the  case  where  the  period  of  com- 
mencement is  otherwise  fixed  by  the  statute  itself;  for  by 
force  of  an  express  provision,  or  even  by  necessary  cour 
struction  from  the  nature  of  the  enactment,  the  operation 
of  a  statute  may  be  either  postponed  on  the  one  hand,  or 
have  a  retrospective  relation  on  the  other,  so  as  to  afiect 
rights  which  had  vested  before  it  received  the  royal  assent, 
or  transactions  which  had  before  then  taken  place  (u). 

2.  Statutes  are  to  be  construed  not  according  to  their 
mere  letter,  but  the  intent  and  object  with  which  ihey  were 
made  (x).  It  occasionally  happens  therefore  that  the  judges 
who  expound  them  are  obliged,  in  favour  of  the  intention, 
to  depart  in  some  measure  from  the  words.  And  this  may 
be  either  by  holding  that  a  case  within  the  words,  is  not 
within  the  meaning,  or  that  a  case  not  within  the  words, 
is  within  the  meaning.    Thus  where  a  statute  provides 

(r)  Latleas  v.  Hdmes,  4  T.   R.  (u)  Upon  the  subject  of  oonstniiog 

660.  a  statate  retrospeetifely,  vide  Frae- 

(t)  Vide  Kent's  Corom.  Lect.  20;  inao  o.  Moyes,  1   Ad.  &  £1.  338 ; 

Dwarris  on  SutM.  683.  Burn  v.  Carvalho,  ibid.  896;    Hitch- 

(0  This  is  the  principle  of  the  cock  v.  Way,  6  Ad.  &  £1.  943. 

modem  French  law ;  vide  Code  Civil,  («)  Bac.  Ab.  Statute  (I  )*  5 ;  Strad* 

tit.  Prelim.  Hog  v.  Morgan,  Plow.  205;  Rex  v. 

Everdon,  9  East,  101. 
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that  all  who  shall  commit  a  certain  act  shall  be  deemed 
fehms,  yet  a  madman  who  does  the  act  shaU  not  be 
deemed  a  felon^  for  that  would  be  contrary  to  the  pre* 
somable  intention  (y).  And  so,  on  the  other  hand,  where 
an  act  of  parliament  gave  the  owners  of  inheritances  a  re- 
medy by  action  against  such  tenants  holding  for  life  or 
yeoTf  as  should  commit  waste  (i.  e.  spoil  and  destruction), 
the  action  was  held  maintainable  against  a  tenant  holding 
only  for  one  year  or  less,  for  so  the  law-makers  presumably 
designed  {z).  In  all  instances  where  the  strict  letter  of  the 
law  is  thus  corrected  by  reference  to  its  intention,  the  con- 
struction is  said  to  be  by  equity  (a),  a  phrase  not  peculiar 
to  the  law  of  England,  but  used  by  foreign  jurists  in  the 
same  sense  (b).  llius,  in  the  first  example,  the  case  would 
be  said  to  be  out  of  the  equity  of  the  act;  in  the  second, 
to  be  within  its  equity  (c).  It  is  to  be  observed,  however, 
that  this  principle  of  equitable  construction  is  not  to  be 
carried  beyond  certain  bounds,  and  a  judge  is  not  at  li- 
berty, in  fevour  of  a  supposed  intention,  to  disregard  the 
express  letter  of  a  statute,  where,  for  anything  that  ap- 
pears, the  wording  may  correspond  with  the  actual  design 
of  the  legislature — ^the  maxim  in  cases  of  this  description 
being  thata  verbis  legis  nan  recedendum  esUd).  It  is  also 
important  to  remark,  that  the  rule  in  question  has  been 
applied  more  freely  to  the  ancient  statutes  than  it  now  is 
to  those  of  more  modem  date,  which  are  interpreted 
somewhat  more  strictly,  and  with  closer  adherence  to  the 
letter  (e).    For  the  style  of  framing  acts  of  parliament 


(y)  Ejrston  v.  Stndd,  Plow.  465. 

(s)  Ibid.  467. 

(«;  nnd.  465,  467  ;  Co.  Litt.  24 
b ;  1  BL  Com.  62.  Tho  temi  is  of 
lery  early  occnnenoe  in  oar  law ;  vide 
Bract  lib.  1,  c.  4,  p.3  a;  lib.  2, c«  7, 
p.  23  b. 

(b)  Giotiaa  de  JEqniUte,  a.  3 ; 
Pafieodorff.  £lan.  Jur.  Un.  lib.  1, 
ia.22,23. 


(c)  3  Bl.  Com.  431.  Tbe  latter 
ezprembn  ia  of  more  familiar  occur- 
rence, however,  than  the  former. 

(d)  Edrich'a  case,  5  Rep.  118  b. 
£t  Tide  Bex  v.  Great  Bentley,  10 
Bam.  &  Cres.  520;  Jones  o.  Smart, 
1  T.  R.  63. 

(<}  Per  Coleridge,  J.,  Rez  o.  Gaid- 
ner,  6  Ad.  &  £1.  118.  £t  vide  Adam 
V.  Inhabitanto  of  Bristol,  2  Ad,  &  £1. 
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has  itself  undei^one  a  material  change — ^those  of  a  more 
ancient  era  being  comparatively  short  and  general  in  their 
character,  while  the  later  acts  are  expanded  into  minute 
detail,  and  intended  to  reach  every  specific  case;  and, 
therefore,  in  adopting  a  construction  not  in  strict  con- 
formity with  the  language  of  the  legislature,  there  is  more 
danger  than  there  once  was,  of  going  beyond,  or  falling 
short  of,  its  real  intention. 

3.  Another  maxim  (and  one  that  may  often  serve  for 
our  guidance  in  the  application  of  the  last,)  is,  that  in  the 
interpretation  of  statutes  in  general,  the  follovring  points 
are  to  be  considered, — the  old  law,  the  mischief,  and  the 
remedy ;  that  is,  how  the  common  law  stood  at  the  making 
of  the  act,  what  the  mischief  was  for  which  the  common 
law  did  not  provide,  and  what  remedy  the  parliament  hath 
provided  to  cure  this  mischief  (/).  And  here  an  example 
may  again  be  found  in  the  restraining  statute  of  13  Eliz. 
c.  10.  By  the  common  law,  the  master  and  fellows  of  a 
college,  and  other  such  corporations,  might  let  as  long 
leases  as  they  thought  proper;  the  mischief  was  that  they 
let  long  and  unreasonable  leases,  to  the  impoverishment 
of  their  successors;  the  remedy  applied  by  the  statute 
.was  by  making  void  all  leases  made  by  them  for  longer 
terms  than  three  lives,  or  twenty-one  years.  Now  in  the 
construction  of  this  statute  it  is  held,  that  leases,  though 
for  a  longer  term,  made  by  the  master  and  fellows  of  a 
college  or  a  dean  and  chapter,  are  not  void  during  the 
continuance  of  the  master  or  the  dean,  for  the  act  was 
made  for  the  benefit  and  protection  of  the  successor  (g), 
and  the  mischief  is  therefore  sufficiently  suppressed  by 
vacating  them  after  the  determination  of  the  interest  of 
the  grantors ;  but  the  leases,  during  the  continuance  of  the 

d96»  399 ;  Bnodling  v.  Barrington,  6  Bl.  Com.  87 ;  2  lost  110. 

Bain.  &  Creis.  475;  Rex  v.  Inba-  (g)  Co.  Litt.  46,  o .  (4)«  by  Harg. ; 

bitants  of  Barham,  8  Baro.  &  Cress.  Bac.  Ab.  Leases  (H) ;  Magdalen  Col« 

104  ;  NoUey  v.  Buck,  ib.  164.  lege  case,  11  Rep.  73  a. 
(/)  HeydoD*s  case,  3  Rep.  7;   1 
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grantors,  not  being  within  the  mischief,  are  not  within  the 
rAnedy(A). 

4.  It  is  also  an  established  rule  that  remedial  statotes  are 
to  be  more  liberally,  and  penal  more  strictly  construed  (i). 
The  statute  of  Elizabeth  just  mentioned  may  again  serre 
as  an  example;  for  soon  after  it  was  made,  the  master  and 
fellows  of  Magdalen  College  granted  certain  premises  to 
the  queen,  her  heirs  and  successors,  on  condition  that  she 
should  convey  the  same  to  a  certain  person  named :  and 
it  was  contended  that  this  conyeyance  was  not  restrained 
by  the  act ;  for  that  by  the  general  rule  of  law  the  king  is 
not  bound  by  a  statute  unless  specially  mentioned,  which 
the  court  admitted  to  be  in  many  cases  true.  But  as  this 
was  a  remedial  act,  and  made  to  suppress  wrong,  it  was 
adjudged  that  it  should  bind  the  queen  (A).  As  to  the 
stricter  manner  in  which  a  penal  act  must  be  interpreted, 
we  may  resort  to  an  illustration  of  Lord  Bacon's,  that  if  for  a 
certain  offence  it  be  enacted  that  a  man  shall  lose  his  right 
hand,  and  some  offender  hath  had  his  right  hand  before  cut 
off  in  the  wars,  he  shall  not  lose  his  left  hand,  but  the 
crime  shall  rather  pass  without  the  punishment  which  the 
law  assigned,  than  the  letter  of  the  law  shall  be  ex- 
tended (/).  This  distinction  applies,  it  will  be  observed, 
not  only  to  remedial  and  penal  statutes  properly  so  called, 
but  also  to  those  of  a  mixed  kind,  which  contain  both 
remedial  and  penal  provisions  (m),  the  former  of  which  will 
be  construed  with  more  indulgence  than  the  latter.  To 
exemplify  this,  we  may  refer  to  a  decision  which  took 
place  on  the  9  Ann.  c.  14,  against  gaming.  That  statute 
provides,  that  if  any  person  shall  lose  at  any  time  or  sit- 
ting ten  pounds,'  and  shall  pay  it  to  the  winner,  he  may 
recover  it  back  within  three  months ;  and  if  the  loser  does 
not  within  that  time,  any  other  person  may  sue  for  it  and 

(A)  1  BL  Com.  87.  (0  Bac.  Maxims,  12. 

(t)  Ibid.  88.  (m)  Piatt  v.  Sheriffs  of  London, 

(k)  Magdalen  Collegecaae,  1 1  Rep.  Plow.  36. 
72. 
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treble  the  value  besides.  An  action  being  brought  to  re- 
cover back  a  sum  which  had  been  won  and  paid,  the  ques- 
tion was  whether  the  money  was  to  be  considered  as  won 
at  anjf  one  ntting,  so  as  to  fall  within  the  prohibition  of 
the  act,  there  havii^  been  an  interruption  to  the  play 
during  dinner.  And  the  court  held  the  affirmative,  be- 
cause the  action  was  not  brought  by  a  common  informer 
for  the  penalty,  but  by  the  loser  to  regain  his  money ;  and 
so  far  as  his  reimbursement  was  concerned,  the  statute  was 
of  a  remedial  character  (n). 

6.  In  the  construction  of  a  statute  all  other  such  statutes 
ought  to  be  taken  into  consideration  as  have  been  made  in 
pari  materia  (o).  Thus  by  7  Geo.  2,  c.  15,  ship-owners 
carrying  goods  are  not  to  be  responsible  for  losses  to  such 
goods,  incurred  (without  their  privity)  by  the  misconduct  of 
the  master  and  mariners,  to  any  greater  extent  than  the  va- 
lue of  the  ship,  with  all  her  appurtenances^  and  the  freight. 
By  26  Geo.  3,  c.  86,  they  are  exempted  from  liability  for 
loss  incurred  by  robbery  of  any  persons  whatsoever,  farther 
than  the  value  of  the  ship,  with  all  her  appurtenances  and 
the  freight.  By  53  Geo.  3,  c.  159,  s.  1,  they  are  not  to  be 
answerable  for  losses  arising  from  any  act  done  without 
their  fault  or  privity,  beyond  the  value  of  the  ship  and 
freight.  Upon  the  last  act  a  question  arose,  whether  the 
owner  of  a  vessel  was  answerable  for  the  value  of  certain 
fishing  stores  belonging  to  the  ship,  and  lost  by  an  acci- 
dental collision  at  sea ;  and  the  Court  held  him  answer- 
able ;  and  remarked,  that  in  subsequent  sections  of  the 
same  act,  and  also  in  the  two  preceding  acts,  which  were 
in  pari  materiay  the  words  used  were  ship  and  all  her  ap^ 
purtenaTices,  so  that  the  section  in  question  was  to  be  un- 
derstood as  if  the  words  with  all  her  appurtenances  were 

(n)  Bonei  v.  Booth,    W.  Black,  qui  tarn  v.  Smith,  4  T.  R.  419;  Duck 

1226.  V.  AddiDgtoD,  4  T.  R.  447;  Gftle  v. 

(o)  Bac.  Ab.  Sutute  (I),  2,  3 ;  Laurie,  6  Bam.  &  Cien.  166. 
Jones  V,  Smarti  1  T.  R.  63;  Kisg, 
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used  therein,  supposing  that  those  words  would  make  any 
difference  in  the  sense  {p).  This  rule,  it  will  be  observed, 
applies  whether  the  prior  statutes  are  referred  to  in  the 
statute  on  which  the  question  arises,  or  not.  They  are 
considered  indeed  as  all  forming  one  continued  enact- 
ment {q). 

6.  [^A  statute  which  treats  of  things  or  persons  of  an 
inferior  rank,  cannot  by  any  general  words  be  extended 
to  those  of  a  superior  (r).]]  And  therefore,  inasmuch  as 
the  statute  of  13  Eliz.  before  referred  to  appUed  its  prohir- 
bition  to  **  masters  and  feUows  of  colleges,  deans  and  chap- 
ters of  cathedrals,  masters  of  hospitals,  parsons  and  yicars, 
or  any  other  having  any  spiritual  or  ecclesiastical  living/' 
a  bishop  was  held  not  to  be  included  within  its  provisions ; 
for  though  he  has  a  spiritual  living,  he  is  of  higher  dig- 
nify than  any  of  the  persons  enumerated  («)• 

7.  Where  the  provision  of  a  statute  is  general,  every 
thing  which  is  necessary  to  make  such  provision  effectual 
is  supplied  by  the  common  law  {t).  And  therefore,  when 
any  thing  is  commanded  or  prohibited,  though  only  in 
general  terms,  by  an  act  of  parliament,  and  no  remedy  is 
expressly  given  in  the  event  of  its  provision  being  violated, 
yet  is  the  party  who  sustains  an  injury  by  such  violation, 
entitled  to  bring  an  action  for  his  private  relief;  and  if  the 
matter  be  of  public  concern,  the  offender  shall  besides  be 
considered  as  guilty  of  a  misdemeanor,  and  liable  to  in- 
dictment accordingly  (tt).  The  law  in  this  case  will  be 
the  same,  even  though  the  statute,  after  the  prohibition, 
proceeds  by  a  separate  clause  to  annex  a  particular  pecu- 
niary penalty  to  the  offence  if  committed;  for  that  vrillnot 

(p)  Gak  V.  Laurie,  5   Btrn.  &  (t)  Bac.  Ab.  Statvte  (B). 

Crasi.  156.  («)  2  InaL  131,  163 ;  The  Caie 

(q)  Eaii  of  Aylesbury  v.  Pattison,  of  Uie  Manhaliea,  10  Re^  75b;  2 

1  Doug.  30.  Hale,  P.  C.  171 ;  Rm  v.  Uarrit,  4 

(r)  1  Bl.Coiii«88«  T.IL205;  Rex «. Legmham,  1  Mod^ 

(<)  Archbiabop    of   Cantarbury'a  71 ;   Caideii   e.  General  CeuMUry 


2  Rep.  46  b ;  2  Hawk.  c.  27,      Company,  6  Biug.  N.  C.  263. 
1.124. 
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take  away  the  other  remedies  (z?);  but  where  a  statute 
merely  inflicts  a  pecuniary  penalty  for  an  act  not  pre- 
viously unlawful,  and  contains  no  direct  prohibitory  clause, 
no  indictment  can  in  this  case  be  sustained:  the  only  re- 
medy is  to  proceed  for  the  penalty  (x). 

8.  A  subsequent  statute  may  repeal  a  prior  one,  not 
only  by  express  provision  to  that  effect,  but  by  necessary 
implication ;  and  every  statute  is  a  repeal  by  implication 
of  a  precedent  statute,  so  far  as  it  is  contrary  thereto  (y), 
for  leges  posteriorespriores  abrogant ;  consonant  to  which  it 
was  laid  down  by  a  law  of  the  twelve  tables  at  Rome, 
that  quod  popuhis  postremumjiissit,  idjiu  ratum  esto.  But 
this  is  to  be  understood  only  when  the  matter  of  the  later 
statute  is  so  clearly  repugnant  that  it  necessarily  implies  a 
negative.  As  if  a  former  act  says,  that  a  juror  upon  such  a 
trial  shall  have  twenty  pounds  a  year;  and  a  new  statute 
afterwards  enacts,  that  he  shall  have  twenty  marks :  here 
the  latter  statute,  though  it  does  not  express,  yet  neces- 
sarily implies  a  negative,  and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  qualification  sufficient,  the 
former  statute  which  requires  twenty  pounds  is  at  an 
end  (»).  But  if  the  acts  are  such  that  they  may  stand 
together,  here  the  latter  does  not  repeal  the  former,  but 
they  shall  both  have  a  concurrent  efficacy.  If  by  a  former 
law  an  offence  be  indictable  at  the  quarter-sessions,  and  a 
latter  law  makes  the  same  offence  indictable  at  the  assizes ; 
here  the  jurisdiction  of  the  sessions  is  not  taken  away, 
but  both  have  concurrent  jurisdiction,  and  the  offender 
may  be  prosecuted  at  either :  unless  the  new  statute  sub- 
joins express  negative  words,  as,  that  the  offence  shall  be 
indictable  at  the  assizes,  and  not  elsewhere  (a). 

(v)  Per  Ashurat,  J.,  Hex  o.  Harris  (y)  Bac.  Ab.  Statute  (D)  ;  Paget 

tUn  iupra;  Beckford  v.  Hood,  7  T.  R.  v.  Foley,  2  Bing.  N.  C.  679 ;  Rex  v. 

620 ;  Rex  v.  Wright,  1  Borr.  643.  Middlesex  Justices,  2  B.  &  Adol.  818. 

(x)  Rex  V.  Bock,  2  Str.  679;  Rex  (t)  Jenk.  Cent.  2. 73. 

o.  Wright,  nbi  sup. ;  Rex  v.  Robin-  (a)  Dr.  Foster's  case,  11  Rep.  63. 
son,  2  Burr.  805. 
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9.  pf  a  statute,  that  repeals  another,  is  itself  repealed 
afterwards,  the  first  statute  is  hereby  revived,  without  any 
formal  words  for  that  purpose  (&).^  Thus  when  the  sta- 
tute of  5  &  6  Edw.  6,  c.  12,  providing  that  the  matrimony 
of  priests  should  be  deemed  true  and  lawful  matrimony 
to  all  purposes,  was  repealed  by  a  statute  1  Mary,  sess.  2, 
c.  2,  and  this  latter  statute  was  afterwards  repealed  by 
the  act  of  1  Jac.  c.  25,  there  needed  not  any  express  words 
of  revival  in  King  James's  statute,  (though  such  words  are 
in  fact  contained),  but  the  act  of  Edw.  6  was  impUedly 
and  virtually  revived  (c). 

10.  [^Acts  of  parliament  derogatory  from  the  power  of 
subsequent  parliaments  bind  not.  So  the  statute  11  Hen. 
VII.  c.  1,  which  directs  that  no  person  for  assisting  a  king 
de  facto  shall  be  attainted  of  treason  by  act  of  parliament 
or  otherwise,  is  held  to  be  good  only  as  to  conmion  pro- 
secutions for  high  treason,  but  it  will  not  restrain  or  clog 
any  parliamentary  attainder  (cl).  Because  the  legislature, 
being  in  truth  the  sovereign  power,  is  always  of  equal, 
always  of  absolute  authority;  it  acknowledges  no  superior 
upon  earth,  which  the  prior  legislature  must  have  been,  if 
its  ordinances  could  bind  a  subsequent  parliament.  And 
upon  the  same  principle  Cicero,  in  his  letters  to  Atticus, 
treats  vrith  a  proper  contempt  these  restraining  clauses, 
which  endeavour  to  tie  up  the  hands  of  succeeding  legis- 
latures. "  When  you  repeal  the  law  itself,"  says  he,  "  you 
''  at  the  same  time  repeal  the  prohibitory  clause,  which 
'*  guards  against  such  repeal  (e)«"Il 

These  are  the  several  grounds  of  the  law  of  England 
in  its  proper  and  original  extent.  There  is  a«  species,  how- 
ever, of  unwritten  law  to  which  no  reference  has  yet  been 
made,  but  which  has  long  formed  part  of  the  general 

(6)  The  Bishop's  case,  12  Rep.  7,  (c)  The  Bishop's  case,  12  Rep.  9. 

4  last.  325;  Tattle  v.  Grimwood,  3  (<i)  4  InsL  43. 

Bing.  493;  Doe  v.  Gnliy,  9  Bani.&  (e)  Cum  Ust  abrogatur,  illud  ifaum 

Cret.  344  ;  PhiUipt  o.  Hopwood,  10  abrogatur,  quo  non  earn  abrogari  opor- 

Barn.  Ac  Cies.  39.  teat,  1.  3.  ep.  23. 
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syBtem,  and  (though  here  noticed  in  the  last  place)  con- 
stitutes one  of  its  principal  divisions.  This  is  equity; 
which  is  so  termed  by  way  of  distinction  from  the  original 
and  proper  law  of  England,  or  (as  it  is  usually  called  in  this 
case)  the  common  law.  For  that  phrase  (we  are  to  obsenre) 
is  used  in  two  senses — either  to  express  the  institutions 
which  are  not  founded  on  any  known  statute  (but  on 
custom  only(y)  ),  or  those  which  are  distinct  from  equity. 
Indeed  the  term  serves  in  both  cases  to  indicate  that 
which  is  more  antient,  as  opposed  to  that  which  is  less  so, 
the  statute  law  being  of  modern  creation  when  compared 
with  that  which  is  of  immemorial  antiquity,  and  equity 
being  of  considerably  later  birth  than  some  of  the  earlier 
parts  of  the  statute  law.  The  origin  of  equity  may  be 
stated  as  follows.  The  antient  structure  of  our  national 
jurisprudence  (whatever  might  be  its  merit  in  other  par> 
ticulars)  was  singularly  defective  in  compass  and  enlarge- 
ment of  view.  It  took  no  account  of  several  subjects  for 
which  it  is  the  duty  of  civilized  judicature  to  provide,  and 
to  others  it  applied  maxims  too  strict  and  unbending  to 
satisfy  the  notions  of  justice  in  an  advanced  state  of 
society.  Its  judicial  remedies  were  also  in  some  cases  of 
a  cumbrous  and  inconvenient  character.  For  these  evils 
the  progressive  introduction  of  new  remedial  laws  by  act 
of  the  legislature,  would  seem  to  have  been  the  natural 
remedy.  But  the  course  of  things  was  different.  Owing 
perhaps  to  some  peculiar  averseness  in  the  early  genius 
of  the  country  from  change  in  its  legal  institutions,  the 
law  administered  between  subject  and  subject,  in  the 
antient  courts  of  the  realm,  was  allowed  to  remain  for  a 
long  period  of  our  history,  with  very  little  alteration  of  a 
fundamental  kind.  But  new  courts  were  on  the  other 
hand  gradually  established  with  a  collateral,  and,  in  some 
sense,  an  usurped  jurisdiction,  in  which  cognizance  was 
taken  of  those  subjects  which  the  proper  law  of  England 

(/)  Vide  sup.  pp.  40, 62. 


.  in.3  OF  BHGLAHD.  79 

had  overlooked  or  insufficiently  regulated,  relief  given 
from  the  consequences  of  some  of  its  harsher  doctrines, 
and  the  defects  of  its  judicial  methods  in  certain  cases 
supplied.  These  courts  having  been  at  the  outset  chiefly 
resorted  to  for  one  of  the  particular  purposes  above  enu- 
merated, viz.,  the  mitigation  of  the  severity  of  the  common 
law,  as  applied  to  particular  cases,  the  whole  system  of 
rules  and  principles  there  administered,  obtained  (without 
much  propriety,  but  in  reference  to  the  liberal  principle  of 
interpretation  applied  by  jurists  to  the  interpretation  of 
positive  law8(^),)  the  appellation  of  equity — and  soon 
began  to  hold  that  divided  empire  with  the  more  antient 
or  common  law  which  it  still  retains.  In  the  courts  of 
equity  is  now  administered  a  very  large  proportion  of  the 
whole  forensic  business  of  the  country,  (that  is,  in  matters 
of  property,  for  beyond  this  they  have  no  jurisdiction,) 
and  the  two  extensive  subjects  of  trusts  and  accounts  in 
particular,  fall  almost  exclusively  under  their  manage- 
ment. They  also  afford  in  many  cases  a  more  specific 
relief  to  the  suitor  than  is  attainable  in  the  courts  of 
common  law — being  in  general  the  only  tribunals  in 
which  a  man  can  be  directly  compelled  to  perform  his 
contract,  or  abstain  from  the  commission  of  an  injury;  the 
remedy  at  conmion  law  being  confined  to  the  award  of 
damages  in  such  cases  to  the  party  wronged.  Their  forms 
of  proceeding  are  also  peculiar  to  themselves,  and  com- 
prise the  meUiod  of  putting  the  adverse  party  to  his  oath, 
a  method  unknown  to  the  courts  in  which  the  common 
law  is  administered. 

(^)  Vide  supra,  p.  71.  ^edesdale,  Flejbd.  in  Cban.  p.  3. 
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SECTION  IV. 

OF  THE  COUNTRIES  SUBJECT  TO  THE  LAWS 

OF  ENGLAND. 


[[The  kingdom  of  Englandi  over  which  our  municipal 
laws  have  jurisdiction,  includes  not,  by  the  common  law, 
either  Wales,  Scotland,  or  Ireland,]  or  Berwick-upon- 
Tweed  (a),  [[or  any  other  part  of  the  king's  dominions, 
except  the  territory  of  England  only.  And  yet  the  civil 
laws  and  local  customs  of  this  territory  do  now  obtain,  in 
part  or  in  all,  with  more  or  less  restrictions,  in  these  and 
many  other  adjacent  countries;  of  which  it  will  be  proper 
first  to  take  a  review,  before  we  consider  the  kingdom  of 
England  itself,  the  original  and  proper  subject  of  these 
laws. 

Wales  (&)  had  continued  independent  of  England,  un- 
conquered  and  uncultivated,  in  the  primitive  pastoral  state 
which  Caesar  and  Tacitus  ascribe  to  Britain  in  general,  for 
many  centuries,  even  from  the  time  of  the  hostile  invasions 
of  the  Saxons,  when  the  ancient  and  Christian  inhabitants 
of  the  island  retired  to  those  natural  intrenchments,  for 
protection  against  their  pagan  visitants.  But  when  these 
invaders  themselves  were  converted  to  Christianity,  and 
settled  into  regular  and  potent  governments,  this  retreat 
of  the  ancient  Britons  grew  every  day  narrower;  they 
were  over-run  by  little  and  little,  gradually  driven  from 
one  fastness  to  another,  and  by  repeated  losses  abridged 
of  their  vrild  independence.  Very  early  in  our  history  we 
find  their  princes  doing  homage  to  the  crown  of  England; 
till  at  length  in  the  reign  of  Edward  the  First,  who  may 

(a)  Vide  Rex  v.  Cowle,  2  Burr.      ^-420.    Rex  v.  Cowle,  ubi  fap. ;  4 
850.  Inst.  239;  2  iQst.  195;  Buckley  o. 

(6)  As  to  Wales,  vide  Vau^h.  395      Thomas,  Plowd.  121, 123, 126, 129. 
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[justly  be  styled  the  conqueror  of  Wales,  the  line  of  their 
ancient  princes  was  abolished  (c),  and  the  king  of  England's 
eldest  son^  was  created  {d)  [[their  titular  prince;  the  terri- 
tory of  Wales  being  then  entirely  re-annexed  (by  a  kind 
of  feodal  resumption)  to  the  dominion  of  the  crown  of 
England  (e) ;  or,  as  the  statute  of]  Wales  Q/)  expresses 
it,  *^  terra  Wallim  cum  incolis  suiSyprim  regi  jure  feodali 
subfectOy  (of  which  homage  was  the  sign)  jam  in  prth- 
prietatis  dominium  totaliter  et  cum  integritate  conversa 
'*  est,  et  corontB  regni  AngluB  tanquam  pars  corporis  ejus- 
**  dem  annexa  et  unita"    By  the  statute  of  Wales  very 
material  alterations  were  also   made  in  divers  parts  of 
their  laws,  so  as  to  reduce  them  nearer  to  the  English 
standard,  especially  in  the  forms  of  their  judicial  pro- 
ceedings ;  but  they  still  retained  very  much  of  their  ori- 
ginal polity,  particularly  their  rule  of  inheritance,  viz.  that 
their  lands  were  divided  equally  among  all  the  issue  male, 
and  did  not  descend  to  the  eldest  son  alone.     By  other 
subsequent  statutes  their  provincial  immunities  were  still 
farther  abridged ;  but  the  finishing  stroke  to  their  inde- 
pendency was  given  by  the  statute  27  Hen*  VIII.  c.  26, 
which  at  the  same  time  gave  the  utmost  advancement  to 
their  civil  prosperity,  by  admitting  them  to  a  thorough 
communication  of  laws  with  the  subjects  of  England. 
Thus  were  this  brave  people  gradually  conquered  into  the 
enjoyment  of  true  liberty,  being  insensibly  put  upon  the 
same  footing,  and  made  fellow-citizens  with  their  con- 
querors. 

It  is  enacted  by  this  statute  27  Hen.  VIII.,  1.  That  the 
dominion  of  Wales  shall  be  for  ever  united  to  the  kingdom 
of  England.    2.  That  all  Welshmen  born  shall  have  the 

(e)  Turner's  HisL  Eng.  vol.  ii.  p.  been  always  usual  to  create  the  king's 

63, 3d  ed.  eldest  son  Prince  of  Wales. 

(d  )  Blackstone  says  he  became  so  («)  Vaugb.  400.  Rex  v,  Cowle,  2 

"  as  a  matter  of  course ;"  but  as  Mr.  Burr.  851. 

Cbfistian  has  remarked,  the  expres-  (/)  12Edw.  1.  Blackstone  refers 

sion  is  not  accurate,  though  it  has  erroneously  in  this  place  to  the  statute 


lOEdw.I. 
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[[same  liberties  as  other  the  king's  subjects.  3.  That  lands 
in  Wales  shall  be  inheritable  according  to  the  English 
tenures  and  rules  of  descent.  4.  That  the  laws  of  Eng- 
landy  and  no  other,  shall  be  used  in  Wales :  besides  many 
other  regulations  of  the  police  of  this  principality.  And 
the  statute  34  &  35  Hen.  VIII.  c.  26,  confirms  the  same, 
adds  farther  regulations,  and  divides  it  into  twelve  shires,^ 
a  division,  it  may  be  observed,  exclusive  of  the  county  of 
Monmouth ;  which,  though  formerly  part  of  Wales,  had 
been  made,  by  the  preceding  act,  one  of  the  counties  of 
the  realm  of  England. 

From  this  time  the  civil  condition  of  the  principality 
has  differed  but  slightly  from  that  of  the  kingdom  at  large. 
There  were  however,  until  a  very  recent  period,  two  parti- 
culars of  distinction  sufficiently  important  to  deserve  notice 
—first,  that  Wales  possessed  within  itself  superior  courts 
called  Courts  of  Great  Session  (^),  independent  of  the 
process  of  Westminster  Hall,  and  was  not  visited  by  the 
English  judges  of  assize ;  secondly,  that  such  of  its  coun- 
ties and  towns  as  were  represented  in  parliament,  sent  each 
one  member  only,  the  usual  number  in  England  being 
two.  But  by  the  act  for  the  more  effectual  administration 
of  justice,  1  Will.  IV.  c.  70,  the  jurisdiction  of  the  Court 
of  Great  Sessions  was  abolished,  and  it  was  appointed 
that  assizes  should  be  held  in  the  principality,  for  the  trial 
of  all  matters  criminal  and  civil,  in  the  like  manner  and 
form  as  had  been  usual  for  the  counties  in  England.  And 
by  the  act  to  amend  the  representation  of  the  people,  2 
Will.  IV.  c.  45,  a  new  arrangement  is  made  as  to  the  re- 
turn of  members  for  Wales ;  by  the  effect  of  which  three 
of  its  counties  respectively  send  two  knights  of  the  shire 
to  parliament,  and  each  of  the  remaining  counties  one. 

[The  kingdom  of  Scotland  (A),  notwithstanding  the 


(g)  llie  proceedings  in  them  were      ture  Act,  13  Geo.  3,  c.  61. 
partly  regulated  by  the  Welsh  Judica-  (h)  As  to  Scotlaadi  vide  4 InsL  345. 
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[l^nnion  of  the  crowns  on  the  accession  of  their  king  James 
VI.  to  that  of  England,  continued  an  entirely  separate 
and  distinct  kingdom  for  above  a  century  more,  though  an 
union  had  been  long  projected ;  which  was  judged  to  be 
the  more  easy  to  be  done,  as  both  kingdoms  were  anci- 
ently under  the  same  government,  and  still  retained  a  very 
great  resemblance,  though  far  from  identity,  in  their  laws. 
By  an  act  of  parliament  1  Jac.  I.  c.  1,  it  is  declared,  that 
these  two  mighty,  famous,  and  ancient  kingdoms  were 
formerly  one.  And  Sir  Edward  Coke  observes  (t),  how 
marvellous  a  conformity  there  was,  not  only  in  the  religion 
and  language  of  the  two  nations,  but  also  in  their  ancient 
laws.] ,  As  to  the  latter  particular,  indeed,  this  resem- 
blance did  not  exist  at  the  time  of  the  Norman  conquest, 
for  the  Scottish  institutions  were  then  exclusively  Celtic(i), 
and  those  of  England,  Anglo-Saxon;  but  it  had  become 
established  as  early  as  the  12th  century  (/),  and  not  only 
continued  to  prevail  at  the  time  of  the  Union,  but  is  even 
yet  in  some  particulars  distinctly  perceptible.  The  diver- 
sities of  practice,  however,  in  two  large  and  independent 
jurisdictions,  and  the  acts  of  two  distinct  parliaments,  have 
in  process  of  time  naturally  tended  to  introduce  great  di- 
versities; to  which  we  may  add  as  a  co-operative  cause,  the 
antient  alliance  and  connection  of  Scotland  with  France, 
where  the  civil  law  chiefly  prevailed.  For  to  that  law  the 
Scottish  jurisprudence  ultimately  became  in  many  respects 


(0  4  Inst  345. 

(Jk)  HaUain'B  Constitatioiial  Hist., 
vol.  iii.  p.  404, 8d  ed. 

(I)  The  most  andent  book  of  Scot- 
tish law,  called  Regiam  Majettatem 
(the  aatbeoticity  of  which,  though 
once  a  sabject  of  dispute,  seems  on 
the  whole  to  be  sufficiently  estabhsh- 
ed,)  b  so  similar  to  the  treatise  of 
Glan?in  on  English  law  in  the  reign 


of  Hen.  II.,  that  one  of  them  is 
plainly  copied  Irom  the  other.  There 
seems  little  reason,  however,  to  doubt 
that  Glanvill's  is  the  original  woifc. 
As  to  these  treatises,  vide  4  lost  345 ; 
Ezskine's  Instit.  b.  1,  t.  1,  s.  32; 
Robertson's  Cbas.  V.  vol.  i.  n.  (26) ; 
Reeves's  Hist.  £ng.  Law,  vol.  i.  p. 
225. 
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conformable ;  and  particularly  in  all  that  regards  contracts 
and  commerce  (A). 

To  recur  however  to  the  history  of  the  Union: — it  ap- 
peared to  Sir  Edward  Coke,  and  the  politicians  of  that  time, 
to  be  attended  (notwithstanding  the  similarity  of  the  two 
systems  of  law)  with  great  difficulties;  [[but  these  were  at 
length  overcome,  and  the  great  work  was  happily  effected 
in  the  reign  of  Queen  Anne  (J);  when  twenty-five  articles  of 
union  were  agreed  to  by  the  parliaments  of  both  nations; 
the  purport  of  the  most  considerable  being  as  follows:  that 

1.  On  the  1st  of  May,  1707,  and  for  ever  after,  the 
kingdoms  of  England  and  Scotland  shall  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain 
shall  be  the  same  as  was  before  settled  with  regard  to 
that  of  England. 

3.  The  united  kingdom  shall  be  represented  by  one 
parliament. 

4.  There  shall  be  a  communication  of  all  rights  and 
privileges  between  the  subjects  of  both  kingdoms,  except 
where  it  is  otherwise  agreed. 

9.  When  England  raises  2,000,000/.  by  a  land  tax, 
Scotland  shall  raise  48,000/. 

16.  17.  The  standards  of  the  coin,  of  weights,  and  of 
measures,  shall  be  reduced  to  those  of  England,  through- 
out the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise, 
shall  be  the  same  in  Scotland  as  in  England,  (m)  But  all 
the  other  laws  of  Scotland  shall  remain  in  force;  though 
alterable  by  the  parliament  of  Great  Britain.  Yet  with 
this  caution,  that  laws  relating  to  public  policy  are  alter- 
able at  the  discretion  of  the  parliament;  laws  relating  to 


(k)  Vide  Enkine's  nistit.  B.l,  U      c.  8 ;  6  Ann.  c.  6. 23. 
If  s.  41.  (m)  Maxwell  v.Mayre,  1  Bla.  Rep. 

(0  Vide  the  act  of  Union,  5  Ann.      271,  364. 


8BCT.  IV.]  THE  LAWS  OF  ENGLAND.  85 

[[private  right  are  not  to  be  altered  but  for  the  evident 
utility  of  the  people  of  Scotland. 

22.  Sixteen  peers  are  to  be  chosen  to  represent  the 
peerage  of  Scotland  in  pariiament(n)^  and  forty-five  mem- 
bers to  sit  in  the  house  of  commons ;]]  which  number  of 
commoners  has,  however,  by  a  late  act  of  parliament  (o) 
been  now  raised  to  fifty-three. 

23.  [[The  sixteen  peers  of  Scotland  shall  have  all  privi- 
leges of  parliament ;  and  all  peers  of  Scotland  shall  be 
peers  of  Great  Britain,  and  rank  next  after  those  of  the 
same  degree  at  the  time  of  the  union,  and  shall  have  all 
privileges  of  peers,  except  sitting  in  the  house  of  lords  and 
voting  on  the  trial  of  a  peer  (p). 

These  are  the  principal  of  the  twenty-five  articles  of 
union,  which  are  ratified  and  confirmed  by  statute  5  Anne, 
c.  8,  in  which  statute  there  are  also  two  acts  of  parliament 
recited;  the  one  of  Scotland,  whereby  the  church  of  Scot- 
land, and  also  the  four  universities  of  that  kingdom,  are 
established  for  ever,  and  all  succeeding  sovereigns  are  to 
take  an  oath  inviolably  to  maintain  the  same;  the  other 
of  England,  6  Anne,  c.  6,  whereby  the  acts  of  uniformity 
of  13  Eliz.  and  13  Car.  II.  (except  as  the  same  had  been 
altered  by  parliament  at  that  time)  and  all  other  acts  then 
in  force  for  the  preservation  of  the  church  of  England, 
are  declared  perpetual;  and  it  is  stipulated  that  every 
subsequent  king  and  queen  shall  take  an  oath  inviolably 
to  maintain  the  same  within  England,  Ireland,  Wales, 
and  the  town  of  Berwick  upon  Tweed.  And  it  is  enacted, 
that  these  two  acts  "  shall  for  ever  be  observed  as  funda- 
mental and  essential  conditions  of  the  union." 

Upon  these  articles  and  acts  of  union,  it  is  to  be  ob- 
served, 1 .  That  the  two  kingdoms  are  now  so  inseparably 
united,  that  nothing  can  ever  disunite  them  again;  except 

(n)  Vide 6 Ann. c. 23;  2&3  Will.  Will.  4,  c.65,  ».  I. 

4,  c.  63.  (p)  Lord  Mordington*s  case,  Fort. 

(o)  The  act  to  amcod  the  represen-  Rep.  165 ;  vide  Duke  of  Queensber> 

tation  of  the  people  in  Scotland,  2  &  3  ry's  case,  1  Peere  Wins.  562. 
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[[the  mutual  consent  of  both,  or  the  successful  resistance  of 
either,  upon  apprehending  an  infringement  of  those  points 
which,  when  they  were  separate  and  independent  nations, 
it  was  mutually  stipulated  should  be  '^  fundamental  and 
essential  conditions  of  the  union"  (9).  2.  That  whatever 
else  may  be  deemed  '^  fundamental  and  essential  condi* 
tions/'  the  preservation  of  the  two  churches  of  F^g^y^l 
and  Scotland  in  the  same  state  that  they  were  in  at  the 
time  of  the  union,  and  the  maintenance  of  the  acts  of  uni- 
formity which  establish  our  common  prayer,  are  expressly 
declared  so  to  be.  3.  That  therefore  any  alteration  in  the 
constitution  of  either  of  those  churches,  or  in  the  liturgy 
of  the  church  of  England,  (unless  with  the  consent  of  the 
respective  churches,  collectively  or  representatively  given,) 


(9)  It  may  justly  be  doubted  whe- 
ther even  such  an  iofriogement 
(though  a  manifest  breach  of  good 
faith,  unless  done  upon  the  most 
pressing  necessity)  would  of  itself  dis- 
solve the  union ;  for  the  bare  idea  of 
a  slate  without  a  power  somewhere 
vested  to  alter  every  part  of  its  laws 
is  the  height  of  political  absurdity. 
The  tittth  seems  to  be,  that  in  such  an 
incorporate  union  (which  is  well  dis- 
tinguished by  a  very  learned  prelate 
from  z.fctdtrat$  afiiatiM,  where  such 
an  infriogemeot  would  certainly  re- 
scind the  compact)  the  two  contract- 
ing states  are  totally  annihilated, 
without  any  power  of  a  revival ;  and  a 
third  arises  from  iheir  conjunction,  in 
which  all  the  rights  of  sovereignty, 
and  particularly  that  of  legislation, 
must  of  necessity  reside.  (See  War- 
burton's  Alliance,  195*)  But  the 
wanton  or  impiudent  exertion  of  this 
right  would  probably  raise  a  very 
alarming  ferment  in  the  minds  of  indivi- 
duals; and  therefore  it  is  hinted  above 
that  such  an  attempt  might  endanger 


(though  by  no  means   dettny^  the 
union. 

To  illustrate  this  matter  a  little 
farther;  an  act  of  parliament  to  repeal 
or  alter  the  act  of  uniformity  in  Eng- 
land, or  to  establish  episcopacy  in 
Scotland,  would  doubtless  in  point  of 
authority  be  sufficiently  Tslid  and 
binding ;  and  notwithstanding  snch 
an  act,  the  union  would  continue  un- 
broken. Nay,  each  of  these  measures 
might  be  safely  and  hononrably  par- 
sued,  if  respectively  agreeable  to  the 
sentiments  of  the  English  church,  or 
the  kirk  in  Scotland.  But  it  should 
seem  neither  prudent,  nor  perhaps 
consistent  with  good  faith,  to  ventoie 
upon  either  of  those  steps,  by  a  spon- 
taneous exertion  of  the  inherent  powers 
of  parliament,  or  at  the  instance  of 
mere  individuals.  So  sacred,  indeed, 
are  the  laws  above  mentioned  (for 
protecting  each  church  and  the  Eng- 
lish liturgy)  esteemed,  that  in  the 
regency  acts,  both  of  1751  and  1766, 
the  regents  are  expressly  disabled  from 
assenting  to  the  repeal  or  alteration  of 
either  these  or  the  act  of  settlement. 
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[[would  be  an  infiingement  of  these  ^fondamental  and  es- 
sential conditions/'  and  greatly  endanger  the  union. 
4.  That  the  municipal  laws  of  Scotland  are  ordained  to  be 
still  observed  in  that  part  of  the  island,  unless  altered  by 
parhament;  and,  as  the  parliament  has  not  yet  thought 
proper,  except  in  certain  instances,  to  alter  them,  they  still 
(with  r^ard  to  the  particulars  unaltered)  continue  in  full 
force.  Wherefore  the  municipal  or  common  laws  of 
England  are,  generally  speaking,  of  no  force  or  validity 
in  Scotland;]]  nor,  on  the  other  hand,  are  those  of  Scot* 
land  in  England  (r);  [[and  of  consequence,  in  the  ensuing 
commentaries,  we  shall  have  very  little  occasion  to  men* 
tion,  any  farther  than  sometimes  by  way  of  illustration, 
the  mum'cipal  laws  of  that  part  of  the  united  kingdoms.]] 
It  is  however  to  be  observed,  that  acts  of  parliament  passed 
since  the  union,  extend  in  general  to  Scotland,  though 
that  country  be  not  expressly  mentioned.  If  it  is  intended 
to  except  Scotland,  there  must  be  an  express  proviso  to 
that  effect,  or  the  intention  of  the  legislature  to  except  it 
must  be  otherwise  sufficiently  indicated  («). 

[The  town  of  Berwick  upon  Tweed  was  originally  part 
of  the  kingdom  of  Scotland;  and,  as  such,  was  for  a  time 
reduced  by  King  Edward  I.  into  the  possession  of  the 
crown  of  England;  and  during  sueh  its  subjection  it  re- 
ceived from  that  prince  a  charter,  which  (after  its  subse- 
quent cession  by  Edward  Balliol,  to  be  for  ever  united  to 
the  crown  and  realm  of  England,)  was  confirmed  by  King 
Edward  III.,  with  some  additions;  particularly  that  it 
should  be  governed  by  the  laws  and  usages  which  it  en- 
joyed during  the  time  of  King  Alexander,  that  is,  before 
its  reduction  by  Edward  I.  Its  constitution  was  new- 
modelled,  and  put  upon  an  English  footing  by  a  charter  of 

(r)  Our  courts  do  not  even  take  a  matter  of  fact,  to  be  ascertained  by 

judicial  notice  of  the  state  of  the  law  e?ideoce;   VVoodbam  v.  fidwairdes,  6 

in  Scotland;  but  (as  in  the  case  of  a  Ad.  &  EI.  771. 
foreign  country)  if  any  question  upon  (x)  Uex  v.  Cowle,  2  Burr.  853. 

it  happens  to  arise,  it  is  considered  as 
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[[King  James  I.:  and  all  its  liberties,  franchises,  and  cus- 
toms were  confirmed  in  parliament  by  the  statutes  22 
Edw.  IV.  c.  8,  and  2  Jac.  I.  c.  28.  Though  therefore  it 
hath  some  local  peculiarities,  derived  from  the  ancient 
laws  of  Scotland,  yet  it  is  clearly  part  of  the  realm  of 
England  (0,  being  represented  by  burgesses  in  the  house 
of  commons,  and  bound  by  all  acts  of  the  British  parlia- 
ment, whether  specially  named  or  otherwise.  And  there- 
fore it  was  (perhaps  superfluously)  declared  by  statute  20 
Geo.  II.  c.  42(tt),  that  where  England  only  is  mentioned 
in  any  act  of  parliament,  the  same  notwithstanding  hath 
and  shall  be  deemed  to  comprehend  the  dominion  of 
Wales  and  town  of  Berwick-upon-Tweed.]]  It  is,  how- 
ever, no  part  of  the  county  of  Northumberland  (t;),  but  in 
some  sense,  a  county  of  itself;  that  is  a  county  of  a  town 
corporate  {x) ;  as  to  the  effect  of  which,  the  reader  is  re- 
ferred to  the  observations  which  we  shall  have  occasion 
presently  to  make  when  we  come  to  explain  the  nature  of 
counties  corporate  (y). 

As  to  Ireland  (z),  its  inhabitants,  at  the  time  of  the  con- 
quest of  the  island  by  Henry  II.,  were  governed  by  what 
they  called  the  Brehon  law,  so  styled  from  the  Irish  name 
of  judges,  who  were  denominated  Brehons  (a).  But  when 
that  event  took  place,  the  laws  of  England  were  received 
and  sworn  to  by  the  Irish  nation  assembled  at  the  council 
of  Lismore(&).  And  afterwards  QKing  John,  in  the  twelflh 
year  of  his  reign,  went  into  Ireland  and  carried  over  with 
him  many  able  sages  of  the  law;  and  there  by  his  letters 
patent,  in  right  of  the  dominion  of  conquest,  is  said  to 
have  ordained  and  established  that  Ireland  should  be  go- 

(0  Hale.  Hist  C.  L.  c.  9 ;  Rez  v.  (x)  5  &  6  W.  4,  c.  76,  s.  109,  61. 

Cowie,  ubi  sup. ;  Com.  Dig,  Scotland  6  &  7  W.  4,  c.  103,  s«  6. 

(B);  Mayor  of  Berwick  v.  Shanks,  3  (y)  Vide  post,  123. 

Bing.  459.  (i )  Vide  as  to  Ireland,  4  Inst.  349. 

(m)  Sect.  3.  (a)  4  Inst.  358;  Edm.  Spenser's 

(v)  Rex  V.  Cowle,  2  Burr.  860;  SUteoflreland,  p.  1513,  edit.  Hughes. 

IVlayor  of  Berwick  t^.  Shanks,  3  Bing.  (h)  Pryn.  on  4  Inst  249. 

459. 
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[[vemed  by  the  laws  of  England  (c) :  which  letters  patent 
Sir  Edward  Coke  (d)  apprehends  to  have  been  there  con- 
firmed in  parliament.  But  to  this  ordinance  many  of  the 
Irish  were  averse  to  conform,  and  still  stuck  to  their  Brehon 
law:  so  that  both  Henry  the  Third (e)  and  Edward  the 
First  (f)  were  obliged  to  renew  the  injunction ;  and  at 
length  in  a  parliament  holden  at  Kilkenny,  40  Edw.  III., 
under  Lionel  Duke  of  Clarence,  the  then  lieutenant  of 
Ireland,  the  Brehon  law  was  formally  abolished,  it  being 
unanimously  declared  to  be  indeed  no  law,  but  a  lewd 
custom  crept  in  of  later  times.  And  yet,  even  in  the  reign 
of  Queen  Elizabeth,  the  wild  natives  still  kept  and  pre- 
served their  Brehon  law;  which  is  described (^)  to  have 
been  ''a  rule  of  right  unwritten,  but  delivered  by  tradition 
**  from  one  to  another,  in  which  oftentimes  there  appeared 
**  great  show  of  equity  in  determining  the  right  between 
^' party  and  party,  but  in  many  things  repugnant  quite 
*'  both  to  God's  laws  and  man's."  The  latter  part  of  this 
character  is  alone  ascribed  to  it  by  the  laws  before  cited 
of  Edward  the  First  and  his  grandson.]] 

Notwithstandii^  this  settlement  of  Ireland,  it  was  only 
entitled  the  dominion  or  lordship  of  Ireland  (A),  and  the 
king*s  style  was  no  other  than  Dominus  HibemuB,  lord  of 
Ireland,  till  the  33rd  year  of  King  Henry  VIIL,  when  he 
assumed  the  title  of  king,  which  is  recognized  by  act  of 
parliament,  35  Hen.  VIII.  c.  3.  [[But  as  Ireland  was  a 
distinct  dominion,  and  had  parliaments  of  its  own,  it  is 
to  be  observed,  that  though  the  immemorial  customs, 
or  common  law,  of  England  were  made  the  rule  of  jus- 

(e)  Crnw  v.  Ramsey,  Vaugh.  294 ;  Inlet  exUtunt,  9t  omni  juri  diuoHant, 

2  Pryn.   Rec.  85;  Calvin's  caae,  7  adeo  quod  leges  centeri  non  debeant} 

Bep.  23 ;  Campbell  v.  Hall,  Cowp.  nohit  et  consilio  no$tro  tatit  videtur  «jr- 

210.  pedUns,  eitdem  uUndat  concedere  leges 

(d)  Co.  litt.  141.  Anglieanas,-^  Piyn.  Rec.  1218. 

(e)  A.  R.  90;  1  Rym.  Feed.  442.  (^)  £dm.  Speoier,  ibid, 

(/)  A.  R.  S.—Pro  90  quod  Uges  {h)  Stat.  Hiberniae,  14  Hen.  3. 

quihus  utuniuT  Hybemici  Deo  detestO' 
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[[lice  in  Ireland  also,  yet  no  acts  of  the  English  parlia- 
ment, since  the  twelfth  of  King  John,  extended  into  tliat 
kingdom;  nnless  it  were  specially  named,  or  included 
under  general  words,  such  as,  '^  within  any  of  the  king's 
dominions."  And  this  is  particularly  expressed,  and 
the  reason  given  in  the  Year  Books  (t);  *^  a  tax  granted 
'^  by  the  parliament  of  England  shall  not  bind  those  of 
^  Ireland,  because  they  are  not  summoned  to  our  parlia- 
'^  n^nt;*'  and  again,  **  Ireland  hath  a  parUament  of  its 
'^  own,  and  maketh  and  altereth  laws ;  and  our  statutes 
*'  do  not  bind  them(j),  because  they  do  not  send  knights  to 
**  our  parliament :  but  their  persons  are  the  king's  subjects, 
'^  like  as  the  inhabitants  of  Calais,  Gascoigne  and  Guienne, 
*^  while  they  continued  under,  the  king's  subjection."  The 
general  run  of  laws,  enacted  by  the  superior  state,  are  sup- 
posed to  be  calculated  for  its  own  internal  government, 
and  do  not  extend  to  its  distant  dependent  countries, 
which,  bearing  no  part  in  the  legislature,  are  not  therefore 
in  its  ordinary  and  daily  contemplation.  But  when  the 
sovereign  legislative  power  sees  it  necessary  to  extend  its 
care  to  any  of  its  subordinate  dominions,  and  mentions 
them  expressly  by  name,  or  includes  them  under  general 
words,  there  can  be  no  doubt  but  then  they  are  bound  by 
its  laws  (A). 

The  original  method  of  passing  statutes  in  Ireland  was 
nearly  the  same  as  in  England,  the  chief  governor  holding 
parliaments  at  his  pleasure,  which  enacted  such  laws  as 
they  thought  proper  (/).  But  an  ill  use  being  made  of 
this  liberty,  particularly  by  Lord  Gormanstown,  deputy- 
lieutenant  in  the  reign  of  Edward  IV.  (m),  a  set  of  statutes 
were  there  enacted  in  the  10  Hen.  VII.  (Sir  Edward 
Poynings  being  then  lord  deputy,  whence  they  are  called 

(i)  20  Hen.  VI.  8 ;  2  Rich.  III.  12.  (k)  Year  book.    1  Hen.  VII.  3 ; 

(j)  Lord  Coke  ciling  this  in  Calvin's  Calvin*s  case,  7  Rep.  22. 

case,  7Rep.22,  inserU  this  parenthesis,  (0  Irish  Stat.  1 1  Eliz.  st.  3,  c.  8. 

vis,  "  (which  is  to  be  uaderslood  un-  (m)  Ibid,  10  Hen.  VII.  c.  23. 
less  specially  named )." 
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[[PoyningB'  laws)  one  of  which  (n),  in  order  to  restrain  the 
power  as  well  of  the  deputy  as  the  Irish  parliament,  pro- 
vides, 1.  That  before  any  parliament  be  summoned  or 
holden,  the  chief  governor  and  council  of  Ireland  shall 
certify  to  the  king  under  the  great  seal  of  Ireland  the  con- 
siderations and  causes  thereof,  and  the  articles  of  the  acts 
proposed  to  be  passed  therein.  2.  That  after  the  king,  in 
his  council  of  England,  shall  have  considered,  approved  or 
altered  the  said  acts  or  any  of  them,  and  certified  them 
back  under  the  great  seal  of  England,  and  shall  have  given 
licence  to  summon  and  hold  a  parliament,  then  the  same 
shall  be  summoned  and  held ;  and  therein  the  said  acts 
so  certified,  and  no  other,  shall  be  proposed,  received,  or 
rejected  (o).  But  as  this  precluded  any  law  from  being 
proposed,  but  such  as  were  pre-conceived  before  the  par- 
liament was  in  being,  which  occasioned  many  inconve- 
niences and  made  firequent  dissolutions  necessary,  it  was 
provided]]  by  the  Irish  statute  of  3  &  4  Ph.  &  Mary,  c.  4, 
[[that  any  new  propositions  might  be  certified  to  England 
in  the  usual  forms,  even  after  the  summons  and  during  the 
session  of  parliament.  By  this  means,  however,  there  was 
nothing  left  to  the  parliament  in  Ireland,  but  a  bare  nega- 
tive or  power  of  rejecting,  not  of  proposing  or  altering, 
any  law.]]  But  the  usage  afterwards  was,  that  bills  were 
often  fiamed  in  either  house,  under  the  denomination  of 
^^  heads  for  a  bill  or  bills :"  and  in  that  shape  they  were 
offered  to  the  consideration  of  the  lord  lieutenant  and 
privy  council :  who,  upon  such  parliamentary  intimation, 
or  otherwise  upon  the  application  of  private  persons,  re- 
ceived  and  transmitted  such  heads,  or  rejected  them  with- 
out  any  transmission  to  England.  And  with  regard  to 
Poynings'  law  in  particular,  it  could  not  be  repealed  or 
suspended  unless  the  bill  for  that  purpose,  before  it  was 
certified  to  England,  were  approved  by  both  houses  (p). 

(it)  Cap.  4.  expoandfid  by  3  &  4  Ph .  (o)  4  Inst.  353. 

&  M.  o.  4.  (  p)  Irish  Stat.  11  Elix.  st.  3,  c.  8. 
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[[But  the  Irish  nation,  being  excluded  from  the  benefit 
of  the  English  statutes,  were  deprived  of  many  good  and 
profitable  laws,  made  for  the  improvement  of  the  common 
law:  and  the  measure  of  justice  in  both  kingdoms  be- 
coming no  longer  uniform,  it  was  therefore  enacted  by 
another  of  Poynings'  laws  (9),  that  all  acts  of  parliament, 
before  made  in  England,  should  be  of  force  within  the 
realm  of  Ireland(r).)]  But,  by  the  same  rule,  that  no  laws 
made  in  England,  between  King  John's  time  and  Poynings* 
law,  were  then  binding  in  Ireland,  it  followed  that  no  acts 
of  the  English  parliament  made  since  the  10  Hen.  VII. 
bound  the  people  of  Ireland,  unless  specially  named  or  in- 
cluded under  general  words  («).  And  on  the  other  hand 
it  was  equally  clear,  that  where  Ireland  was  particularly 
named,  or  included  under  general  words,  they  were  bound 
by  such  acts  of  parliament.  [[For  this  follows  from  the 
very  nature  and  constitution  of  a  dependent  state;  de- 
pendence being  very  little  else  but  an  obligation  to  con- 
form to  the  will  or  law  of  that  superior  person  or  state 
upon  which  the  inferior  depends.  The  original  and  true 
ground  of  this  superiority,  in  the  present  case,  was  what 
we  usually  call,  though  somewhat  improperly,  the  right  of 
conquest :  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature ;  but  which  in  reason  and  civil  policy  can 
mean  nothing  more  than  that,  in  order  to  put  an  end  to 
hostilities,  a  compact  is  either  expressly  or  tacitly  made 
between  the  conqueror  and  the  conquered,  that  if  they  will 
acknowledge  the  victor  for  their  master,  he  will  treat  them 
for  the  future  as  subjects,  and  not  as  enemies  (t). 

But  this  state  of  dependence  being  almost  forgotten, 
and  ready  to  be  disputed  by  the  Irish  nation,  it  became 
necessary  to  declare  how  that  matter  really  stood;  and 
therefore  by  statute  6  Geo.  I.  c.  6,  it  was  declared,  that 
the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and 

(9)  Cap.  22.  (s)  12  Rep.  112. 

(r)  4  Init.  351.  (t)  Puff.  L.  of  N.  viiL  6,  24. 
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[[dependent  upon,  the  imperial  crown  of  Oreat  Britain^  as 
being  inseparably  united  thereto ;  and  that  the  king's  ma- 
jesty,  with  the  consent  of  the  lords  and  commons  of  Great 
Britain  in  parliament,  had  power  to  make  laws  to  bind  the 
people  of  Ireland.^ 

It  was  not  only  the  parliamentary  constitution  of  Ire- 
land that  was  thus  placed  in  a  state  of  dependence,  the 
same  kind  of  inferiority  attached  to  her  courts  of  justice, 
from  which  there  was  aa  ultimate  resort  to  the  English 
courts,  and  a  writ  of  error  [[(in  the  nature  of  an  appeal) 
lay  from  the  Eang^s  Bench  in  Ireland  to  the  King's  Bench 
in  £ngland(tt),  and  an  appeal  from  the  chancery  in  Ireland 
immediately  to  the  House  of  Lords  here ;  it  being  expressly 
declared,  by  the  same  statute,  6  Geo.  I.  c.  5,  that  the  peers 
of  Ireland  have  no  jurisdiction  to  affirm  or  reverse  any 
judgments  or  decrees  whatsoever.)]  For  it  was  maintained 
to  be  a  proper  and  necessary  constitution  in  all  inferior 
dominions,  that  the  appeal  from  their  courts  in  the  last 
resort,  should  be  to  the  courts  of  the  superior  state,  and 
this  for  two  reasons: — [[1.  Because  otherwise  the  law,  ap- 
pointed or  permitted  to  such  inferior  dominion,  might  be 
insensibly  changed  within  itself,  without  the  assent  of  the 
superior.  2.  Because  otherwise  judgments  might  be  given 
to  the  disadvantage  or  diminution  of  the  superiority ;  or  to 
make  the  dependence  to  be  only  of  the  person  of  the  king, 
and  not  of  the  crown  of  England  (t?).^ 

The  time  however  at  length  arrived  when  Ireland,  im- 
patient of  a  subordinate  position,  was  enabled  to  assert 
her  rights  as  a  free  and  independent  state.  The  statute 
of  6  Geo.  I.  having  been  first  repealed  (x)  it  was  by  23 
Geo.  III.  c.  28,  declared  that  the  parliament  and  courts  of 
Ireland  had  an  exclusive  right  as  to  all  matters  of  legisla- 
tion and  judicature  in  that  country;  and  this  emancipa- 

(u)  This  was  law  in  the  time  of  (v)  Vaughan,  402 ;    1   Bl.  Com. 

Hen.  VIII. ;  as  appears  by  the  ancient  104. 

book,  intituled  Diversity  of  Courts,  c.  (i)  By  22  Geo.  III.  c.  53. 
Bank  It  Roy, 
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tion  was  followed  at  no  distant  period  by  the  great  mea* 
sure  which  incorporated  her  ^fike  Scotland)  as  an  integral 
part  of  the  British  dominions. 

Of  the  articles  of  the  Act  of  Union  with  Ireland,  39  & 
40  Geo.  III.  c.  67y  the  most  important  parts  are  these: 

1.  That  the  kingdoms  of  Great  Britain  and  Ireland 
shall,  on  the  1st  day  of  January,  1801,  and  for  ever  after, 
be  united  into  one  kingdom,  by  the  name  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

2.  That  the  succession  to  the  imperial  crown  shall  con- 
tinue in  the  same  manner  as  that  to  the  crown  of  Great 
Britain  and  Ireland  stood  before  Umited. 

3.  That  there  shall  be  one  parliament,  styled  the  Par- 
liament of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

4.  That  the  Lords  spiritual  of  Ireland  by  rotation  of 
sessions,  and  twenty-eight  Lords  temporal  of  Ireland, 
elected  for  life  by  the  peers  of  Ireland,  shall  sit  in  the 
House  of  Lords,  and  one  hundred  commoners  (to  whom 
five  more  have  now  been  added  by  a  recent  act  of  parlia- 
ment(y),)  shall  be  the  number  to  sit  in  the  House  of  Com- 
mons on  the  part  of  Ireland ;  that  a  peer  of  Ireland  not 
elected  one  of  the  twenty-eight  may  sit  in  the  House  of 
Commons,  but  while  so  sitting  shall  not  be  entitled  to 
privilege  of  peerage,  or  to  be  elected  one  of  the  twenty- 
eight,  or  to  vote  at  such  election;  and  that  all  the  lords 
spiritual  and  temporal  of  Ireland  (except  those  temporal 
peers  who  may  be  members  of  the  House  of  Commons,) 
shall  have  all  privilege  of  peerage  as  fully  as  those  of 
Great  Britain ;  the  right  of  sitting  in  the  House  of  Lords, 
(with  its  attendant  privileges)  only  excepted. 

5.  That  the  churches  of  England  and  Ireland  shall  be 
united  into  one  Protestant  episcopal  church,  to  be  called 
the  United  Church  of  England  and  Ireland;  that  the  doc- 

(y)  The  act  to  amend  the  representation  of  the  people  of  Ireland,  2  &  3  Will . 
4,0.88,1.11. 
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trine,  wofBhip  and  discipline  shall  be  the  same,  and  that 
the  continuance  and  preservation  of  the  united  church  as 
the  established  church  of  England  and  Ireland  shall  be 
deemed  an  essential  and  fundamental  part  of  the  union; 
and  that  in  like  manner  the  church  of  Scotland  shall 
remain  the  same  as  established  by  the  acts  of  Union  of 
England  and  Scotland. 

6.  That  the  subjects  of  Great  Britain  and  Ireland  shall 
be  entitled  to  the  same  privileges  with  regard  to  trade  and 
navigation  (z),  and  also  in  respect  of  all  treaties  with  fo- 
reign powers. 

7.  That  the  future  expenditure  of  the  United  ELingdom 
shall  be  defrayed  in  such  proportion  as  parUament  shall 
from  time  to  time  deem  reasonable,  according  to  certain 
rules  prescribed  for  that  purpose  in  the  act. 

8.  That  all  the  laws  and  courts  of  each  kingdom  shall 
remain  the  same  as  already  established,  subject  to  such 
alterations  by  the  united  parliament  as  circumstances 
may  require,  but  that  all  writs  of  error  and  appeal  which 
might  then  have  been  decided  in  the  House  of  Lords  of 
either  kingdom,  shall  be  decided  by  the  House  of  Lords  of 
the  united  kingdom. 

Since  the  union  all  acts  of  Parliament  extend  to  Ireland, 
whether  expressly  mentioned  or  not,  unless  that  portion 
of  the  united  kingdom  be  expressly  excepted,  or  the  inp. 
tention  to  except  it  be  otherwise  plainly  shown. 

[[With  regard  to  the  other  adjacent  islands,  which  are 
subject  to  the  crown  of  Gh-eat  Britain,  some  of  them  (as 
the  Isle  of  Wight(a),  of  Portland,  of  Thanet,  &c.)  are 
comprised  within  some  neighbouring  county,  and  are 
therefore  to  be  looked  upon  as  annexed  to  the  mother 
island,  and  part  of  the  kingdom  of  England  (&)«    But 

{%)  AtlorMy-Geacnl  v.  M'Ken*  from   Hftffipibir»«  and  ratarns  one 

ae,  11  Price,  2S4.  member;  2  WiU.  IV.  c.  45.  s  IH. 

(a)  The  lile  of  Wight  it  now  for  (6)  Com.  Dig.  Navigation,  F.  5 ; 

the  purpose  of  parliamentary  repre-  4  Inst.  287. 
•cntatioop  a  county  of  itielf,  leparate 
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[[there  are  others  which  require  a  more  particular  consi- 
deration. 

And  first,  the  Isle  of  Man(c)  is  a  distinct  territory 
from  England  and  is  not  governed  by  our  laws;  neither 
doth  any  act  of  parliament  extend  to  it,  unless  it  be  par- 
ticularly named  therein;  and  then  an  act  of  parliament  is 
binding  there  (cf).  It  was  formerly  a  subordinate  feuda- 
tory kingdom,  subject  to  the  kings  of  Norway;  then  to 
King  John  and  Henry  III.  of  England;  afterward  to  the 
kings  of  Scotland;  and  then  again  to  the  crown  of  Eng- 
land; and  then  at  length  we  find  King  Henry  IV.  claim- 
ing the  island  by  right  of  conquest,  and  disposing  of  it  to 
the  Earl  of  Northumberland;  upon  whose  attainder  it  was 
granted  (by  the  name  of  the  lordship  of  Man)  to  Sir  John 
de  Stanley  by  letters-patent  7  Hen.  IV.  (e)  In  his  lineal 
descendants  it  continued  for  eight  generations,  till  the 
death  of  Ferdinando,  Earl  of  Derby,  a.d.  1694;  when  a  con- 
troversy arose  concerning  the  inheritance  thereof  between 
his  daughters  and  William,  his  surviving  brother:  upon 
which,  and  a  doubt  that  was  started  concerning  the  validity 
of  the  original  patent  (/),  the  island  was  seized  into  th» 
queen's  hands,  and  afterwards  various  grants  were  made  of 
it  by  King  James  the  First;  all  which  being  expired  or  sur- 
rendered, it  was  granted  afresh  in  7  Jac.  I.  to  William  Earl 
of  Derby,  and  the  heirs  male  of  his  body,  with  remainder 
to  his  heirs  general;  which  grant  was  the  next  year  con- 
firmed by  act  of  parliament,  with  a  restraint  of  the  power 
of  alienation  by  the  said  earl  and  his  issue  male.  On  the 
death  of  James,  Earl  of  Derby,  a.d.  1735,  the  male  line  of 
Earl  William  failing,  the  Duke  of  Atholl  succeeded  to  the 
island  as  heir  general  by  a  female  branch.  In  the  mean- 
time, though  the  title  of  king  had  long  been  disused,  the 
Earls  of  Derby,  as  lords  of  Man,  had  maintained  a  sort  of 
royal  authority  therein;    by  assenting  or   dissenting  to 

(c)  Com.  Dig.  Navigation,  F.  2;  (d)  4  Inst.  284;  2  And.  116. 

Co.  Litt.  9  a ;  Calvin's  case,  7  Rep.  (e)  Selden,  Tit.  Hon.  1,  3. 

21,  4  lost.  283.  (/)  Camden,  Eliz.  a.d.  1594. 
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[[lawsy  and  exercising  an  appellate  jurisdiction.  Yet, 
though  no  English  writ,  or  process  from  the  courts  of 
Westminstery  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  island  to  the  king  of 
Great  Britain  in  council  (^).  But  the  distinct  jurisdiction 
of  this  little  subordinate  royalty  being  found  inconvenient 
for  the  purposes  of  public  justice,  and  for  the  revenue,  (it 
affording  a  commodious  asylum  for  debtors,  outlaws,  and 
smugglers,)  authority  was  given  to  the  treasury  by  statute 
12  Geo.  I.  c.  28,  to  purchase  the  interest  of  the  then  pro- 
prietors for  the  use  of  the  crown;  which  purchase  was  at 
length  completed  in  the  year  1765,  and  confirmed  by 
statutes,  5  Geo.  III.  c.  26  and  39,  whereby  the  whole 
island  and  all  its  dependencies  so  granted  as  aforesaid, 
(except  the  landed  property  and  some  other  rights  of  the 
Atholl  family,)  are  unalienably  vested  in  the  crown,  and 
subjected  to  the  regulations  of  the  British  excise  and  cus- 
toms (A). 

The  islands  of  Jersey,  Guernsey,  Sark,  Alderney(i),  and 
their  appendages(i),  were  parcel  of  the  duchy  of  Normandy, 
uid  were  united  to  the  crown  of  England  by  the  first 
princes  of  the  Norman  line.  They  are  governed  by  their 
own  laws,  which  are  for  the  most  part  the  ducal  customs 
of  Normandy,  being  collected  in  an  ancient  book  of  very 
great  authority,  intituled,  Le  grand  CoustumierfJ).  The 
king's  writ  or  process  from  the  courts  of  Westminster,  is 
there  of  no  force;  but  his  commission  is(m).  They  are  not 
bound  by  common  acts  of  our  parliaments,  unless  parti- 
cularly named.  All  causes  are  originally  determined  by 
their  own  officers,  the  bailiffs  and  jurats  of  the  islands; 

(jg)  Christian  v,  Correo,  I  P.  Wms.  regulating  the  trade  of  the  Iile  of 

329.  Man. 

(&)  An  additional  compensation  for  (i)  4  Inst.  286 ;  Calf  in's  case,  7 

this  cession  was  afterwards  granted  to  Rep.  20  b. 

the  Duke  of  AtboU  by  45  Geo.  3,  c.  (i^)  As  to  these,  vide  Martin  v.  M'Cul- 

123.    £t  vide  6  Geo.  4,  c.  34.    As  to  locb,  1  Mooie.  Priv.  Counc.  Hep.  308. 

customs,  vide  3  &  4  Will.  4,  c.  60,  for  (I)  See  Hale,  Hisi.  Com.  Law,  c.  6. 

(m)  4  Inst.  286. 

TOL«  X.  H 
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but  an  appeal  lies  from  them  to  the  king  and  council  in 
the  last  resort.]] 

From  these  adjacent  islands  we  maj  now  extend  our 
view  to  the  more  distant  possessions  (or  as  they  are  usually 
termed  colonies)  of  the  British  crown  in  various  quarters 
of  the  globe.  Colonies  are  no  part  of  the  mother  coun- 
try, but  distinct  (though  dependent)  dominions.  They 
are  either  gained  from  other  states  by  conquest  or  treaty, 
or  they  are  acquired  by  right  of  occupancy  only,  that  is 
by  finding  them  desert  and  uncultivated,  and  peopling 
them  from  the  mother  country. 

[[Both  these  rights  are  founded  upon  the  law  of  nature, 
or  at  least  upon  that  of  nations.  But  there  is  a  difierence 
between  these  two  species  of  colonies  with  respect  to  the 
laws  by  which  they  are  bound.  For]  in  conquered  or 
ceded  countries  that  have  already  laws  of  their  own,  these 
/aws  remain  in  force  until  changed  by  competent  autho- 
rity (n),  and  the  common  law  of  England,  as  such,  has  no 
allowance  or  authority  there:  while,  on  the  other  hand,  Qt 
hath  been  held  (a),  that  if  an  uninhabited  couhtry  be  dis- 
covered and  planted  by  English  subjects,  all  the  English 
laws  then  in  being,  which  are  the  birthright  of  every  sub- 
ject (j))  are  immediately  there  in  fol-ce.  But  this  must  be 
understood  with  very  many  and  very  great  restrictions. 
Such  colonists  carry  with  them  only  so  much  of  the 
English  law  as  is  applicable  to  their  own  situation  and 
the  condition  of  an  infant  colony;  such,  for  instance,  as 
the  general  rules  of  inheritance,  and  of  protection  from 
personal  injuries :  the  artificial  refinements  and  distinc- 
tions incident  to  the  property  of  a  great  and  commercial 
people,  the  laws  of  police  and  revenue,  (such  especially 

(n)  Campbell  v.  Hall,  Cowp.  204;  is  of   questionable    authority ;    vide 

2  P.  Wms.  75 ;  Rex  v.  Vaughau,  4  Campbell  «•  Hall»  ubi  sap. 

Burr.  2500.     It  has  been  said  that  (o)  Blankard  v.  Galdy,  SalK  411; 

this  is  subject  to  the  exception  of  such  Smith  v.  Brown,  ibid.  666;  4  Mod. 

laws  as  are  contrary  to  the  Christian  215. 

religion  or  natural  morality ;  CaWin's  (p)  2  P.  Wms.  75. 
case,  7  Rep.  17  b ;  but  that  doctrine 
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\jas  are  inforced  by  penalties,)  the  mode  of  maintenance  for 
the  established  clergy,  the  jurisdiction  of  spiritual  courts, 
and  a  multitude  of  other  provisions,  are  neither  necessary 
nor  convenient  for  them,  and  therefore  are  not  in  force.^ 
The  sovereign  exercises  as  to  colonies  of  every  descrip- 
tion, Ibe  right  of  appointing  governors,  dnd  of  issuing  war- 
rants for  the  appointment  of  all  other  officers,  whether  judi- 
cial or  administratitfe.  The  right  of  legislation,  too,  is  in 
many  cases  vested  in  the  crown ;  for  aJl  such  colonies  as 
have  beM  acquired  by  conquest  or  cession,  are  subject  to 
such  laws  as  the  sovereign  in  council  may  himself  im- 
pose (g),  or  to  such  as  mcLy  be  imposed  by  any  legislative 
<;onncil  establuhed  there  under  the  royal  authority.  This 
does  not  ejttend,  however,  to  colonies  acquired  by  occu- 
pancy ;  for  in  these  the  crown  p66sesses  no  such  legisla- 
tive right.  The  sovereign  may,  nevertheless,  in  any  colonies 
however  acquired,  direct  the  governor  to  summon  a  repre- 
sentative assembly  from  among  the  inhabitants  themselves 
fbr  the  purpose  of  interior  legislation;  and  it  is  an  esta- 
bNslied  principle,-  that  a  conquered  or  ceded  colony  to 
which  the  crown  has  once  thus  granted  a  representative 
legislature,  is  no  longer  subject  to  legislation  by  the 
crown  (r).  But,  on  the  other  hand,  every  description  of 
transmarine  possession  is,  under  all  circumstances  and 
whatever  may  be  its  political  constitution,  subject  to 
the  legislative  control  of  the  British  parliament.  It  was 
the  exercise  by  parliament  of  this  general  right,  for 
the  particular  purpose  of  raising  a  revenue  by  colonial 
taxation,  that  led  to  that  famous  dispute  between  the 
mother  country  and  her  North  American  provinces,  which 
ttltimately  terminated  in  their  independence  («).    The  ex- 

(q)  Cdrin't  case,  7  ftep.  17  b ;  ttnOB  or  peace  with  tbeM  colonici,  and 

Campbell  v.  Hall,  Cowp.  211.  by  a  definiti?e  treaty  tigoed  at  Parii, 

(r)  Campbell  V.Hall, ICowp. 204;  3rd  September,  1783,  acknowledged 

Att-Gen.  v,  Stewart,  2  Meriv.  158.  the  United  States  of  America  to  be 

(f)  By  22  Geo.  III.  c.  46,  his  ma*  free,  sovereign,  and  independent, 
jesty  was  empowered  to  conclade  a 

h2 
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istence  of  the  right  in  this  as  in  other  cases,  was  during 
the  controversy  asserted  by  an  act  of  the  6  Geo,  III.  c.  12, 
which  declares  that  all  his  majesty's  colonies  or  planta- 
tions in  America  are,  and  of  right  ought  to  be,  Subordinate 
to,  and  dependent  Upon  the  imperial  crown  and  parlia- 
ment of  Great  Britain,  who  have  full  power  and  authority 
to  make  laws  and  statutes  of  sufficient  validity  to  bind  the 
colonies  ai;id  people  of  America,  subjects  of  the  crown  of 
Great  Britain,  in  all  cases  whatever.  It  was  however  ulti- 
mately thought  expedient  to  disclaim  the  exercise  of  the 
power  of  taxation  as  regarded  America ;  it  being  declared  by 
another  act  of  the  British  legislature,  18  Geo.  III.  c.  12,  that 
from  and  after  the  passing  thereof,  the  king  and  parliament 
of  Great  Britain  will  not  impose  any  duty,  tax,  or  assess- 
ment whatever,  payable  in  any  of  his  majesty's  colonies,  pro- 
vinces, or  plantations  in  North  America,  or  the  West  Indies, 
except  only  such  duties  as  it  may  be  expedient  to  impose 
for  the  regulation  of  commerce  (/);  the  netj>roduce  of  such 
duties  to  be  always  paid  and  applied  to  and  for  the  use 
of  the  colony,  province,  or  plantation,  in  which  the  same 
shall  be  respectively  levied,  in  such  manner  as  other  du- 
ties collected  by  the  authority  of  the  respective  general 
courts,  or  general  assemblies  of  such  colonies,  provinces, 
or  plantations,  are  ordinarily  paid  and  applied. 

Though  it  is  competent  to  parliament  to  legislate  for 
the  colonies,  yet  a  colony  is  not  considered  as  affected  by 
acts  of  parliament  passed  after  its  acquisition,  and  while 
it  is  subject  to  other  legislative  authority,  (whether  that  of 
the  sovereign  in  council,  or  of  a  local  council  or  assem- 
bly,) unless  it  be  mentioned  in  the  act  by  name  or  by 
general  description,  such  as  "  the  colonies,"  or  "  the  West 
Indies  (tt),"  or  unless  the  act  be  in  its  nature  obviously  in- 
tended to  affect  all  our  possessions.  But  in  a  colony,  ac- 
quired by  occupancy,  acts  passed  before  its  acquisition 
* 

(t)  See  the  recital  on  this  subject  (u)BlaDkardv.Galdy,4Mod.225; 

in  the  31  Geo.  3,  c.  31,  m  46,  relative      2  P.  Wms.  75 ;  Rex  v,  Vanghan,  4 
to  Canada.  Burr.  2500. 
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come  into  force  immediately  upon  that  event,  as  part  of 
the  general  law  of  England  (as  to  all  provisions  at  least 
not  unsuitable  to  its  social  circumstances);  though  it  is 
otherwise  in  the  case  of  a  colony  won  by  conquest  or  ces- 
sion, which  remains  (as  we  have  seen)  subject  to  its  own 
pre-existing  laws,  and  is  not  in  general  affected  by  statutes 
of  the  united  kingdom  passed  before  its  acquisition. 

Such  being  the  general  principles  of  law  applicable  to 
colonies,  we  may  next  advert  to  the  actual  constitution  of 
tiiose  which  at  present  belong  to  the  British  crown(a;). 
And  here  a  great  variety  is  observable.  In  every  case 
they  are  sul^ect  to  a  local  governor,  the  representative 
and  deputy  of  the  sovereign,  who  acts  under  the  royal 
commission  and  the  royal  instructions,  by  which  the  com- 
mission is  usually  accompanied.  In  every  case  too,  the 
law  is  administered  by  local  judges,  deriving  their  autho- 
rity from  the  crown;  and  an  appeal  is  universally  allowed 
from  the  decision  of  those  judges  to  the  sovereign  in 
council,  here  in  England.  But  in  other  particulars  our 
present  colonies  differ  widely  from  each  other  in  their  plan 
of  government,  some  of  them  having  received  the  gift  of 
English  laws,  others  remaining  subject  to  the  codes  of 
foreigners,  their  former  masters;  some  remaining  under 
the  legislative  power  of  the  crown  itself,  and  others  receiv- 
ing their  laws  from  a  local  legislative  council,  or  from  repre- 
sentative assemblies,  established  by  authority  of  the  crown 
or  of  parliament.  With  respect  to  those  possessing  assem- 
blies of  this  description,  (which  are  a  numerous  class), 
their  whole  interior  polity  is  in  general  closely  modelled 
upon  that  of  the  mother  country.  For  having  (as  al- 
ready observed)  a  governor,  the  representative  of  roy- 
alty, and  royal  courts  of  justice,  they  have  also  a  local 
council,  forming  a  sort  of  upper  house,  in  addition  to 
their  general   assembly,  corresponding  with  our  House 

(i)  The  enumeration  of  these  will  given,  we  are  now  to  add  Soathera 
be  found  in  Clark's  Summary  of  Co-  Australia,  vide  4  &  5  Will.  4,  c.  95  } 
looial  Law,  p:  18;  to  the  list  there      1  k  2  Vict,  c.  00. 


102 


OF  THB  COUNTRIES  8UBJBCT  TO  [iNTBOD. 


of  Commons  (y);  who  by  their  united  authority,  make  laws 
suited  to  the  emergencies  of  the  colony.  This  however  is 
subject  to  such  restriction  as  necessarily  results  from  the 
subordination  of  these  local  establishments  to  the  crown 
and  the  imperial  parliament.  For  acts  of  assembly  not 
only  require  the  assent  of  the  governor,  as  representing 
the  crown,  before  they  can  come  even  into  temporary  opera- 
tion, but  are  liable  to  be  afterwards  annulled  by  a  notifica- 
tion from  this  country  of  their  having  been  diiolhwed  by 
the  sovereign  in  council  (2:).  And  it  is  particularly  de- 
clared by  statute  7  &  8  Will.  III.  c.  22,  (re-enacted  by 
3  &  4  WiU.  IV.  c.  69,  s.  56,)  that  all  laws,  bye-laws, 
usages,  and  customs  which  shall  be  in  practice  in  any  of 
the  plantations,  repugnant  to  any  law  made  or  to  be  made 
in  this  kingdom  relative  to  the  said  plantations,  shall  be 
utterly  void  and  of  none  effect. 

Thus  much  as  to  our  settlements  in  general.  But  there 
is  a  large  class  of  them  in  the  West  Indies  and  elsewhere, 
which  require  our  separate  attention,  on  account  of  their 
connection  with  the  late  system  of  colonial  slavery.  From 
the  earliest  period  of  their  acquisition,  their  produce  hi^d 
been  raised  by  the  compulsoiy  labour  of  the  negro  race, 
and  notwithstanding  the  peculiar  freedom  of  her  own  in- 
stitutions, and  the  pure  form  of  Christianity  which  she  pro- 
fesses, the  mother  country  had  never  hesitated  to  lend  her 
sanction  to  that  iniquitous  method  of  cultivation  (a).  Yet 
among  all  the  nations  involved  in  the  guilt  of  slavery, 
she  alone  has  now  passed  a  law  for  its  abolition,  and  un- 
der circumstances  which  can  leave  no  doubt  that  the 


(y)  As  to  the  power  of  a  House  of 
Assembly  to  commit  for  eontempti  see 
Beaumont  v.  Barrett,  1  tfooie  Prir. 
CouDc.  Rep.  59. 

(s)  Clark's  Colooial  Law,  41. 

(a)  Several  of  our  statutes  gave 
sanction  to  this  system,  as  already 
established  by  the  local  laws  of  the 


colonies  (vide  Fbrbes  v.  Lord  Coch- 
rajie,  2  Barn.  &  Grass.  469);  yet  the 
conditivn  of  slavery  has  been  long 
pronounced  by  our  courts  to  be  re- 
pugnant to  the  genius  of  the  munici- 
pal law  of  England;  see  the  case 
just  cited,  and  the  case  of  Somcrsett, 
11  St.  Tr.  340;  Lofft  1. 
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measure  is  really  due  to  the  force  of  her  moral  principles. 
The  conscience  of  the  British  public  was  first  awakened 
to  the  atrocity  of  the  traffic  by  which  the  plantations  were 
continually  supplied  with  new  victims  from  the  coast  of 
Africa;  and  at  a  later  period  to  the  nature  of  the  colonial 
bondage  itself;  which  was  shown  to  exceed  even  the  servile 
system  of  pagan  Rome  in  severity,  and  to  be  without  parallel 
in  the  history  of  human  oppression(&).  The  trade,  after  a 
long  and  obstinate  opposition  from  the  parties  interested, 
was  abolished  in  1807  (c) — and  after  another  protracted 
interval,  during  which  the  duty  of  ameliorating  the  condi- 
tion of  the  negroes  in  the  colonies  was  confided  (but  in 
vain)  to  the  local  legislature,  the  imperial  parliament  at 
length  resolved  to  put  an  end,  from  1st  August,  1834,  to 
the  system  of  slavery  itself — which  was  carried  into  efiect 
by  an  act  passed  in  1833  (d).  To  justify  this  measure, 
however,  it  was  thought  necessary  to  award  to  the  slave 
proprietors  the  sum  of  twenty  millions  sterling,  in  com- 
pensation for  the  loss  of  service  sustained — and  also  to 
interpose  a  certain  period  of  probation  during  which  the 
slaves,  instead  of  passing  suddenly  into  absolute  liberty, 
should  be  considered  as  apprentices,  and  held  in  that 
qualified  species  of  subjection  to  their  former  masters. 
But  in  the  result,  the  masters  themselves  found  it  expedi- 
ent to  abandon  the  system  of  apprenticeship  before  the 
prescribed  time  had  expired,  and  by  acts  of  their  own  le- 
gislature throughout  the  difierent  colonies,  admitted  their 
apprentices  into  the  state  of  pure  freedom  at  a  period 
somewhat  earlier  than  they  would  otherwise  have  been 
entitled  to  its  enjoyment  {e). 

(6)  Ki<2e  '*  Slavery  of  the  British  52,  and  the  supply  of  our  own  con- 
West  India  Colonies  delineated/'  by  quered  colonies  had  been  previously 
the  late  James  Stephen,  Esq.  1824.  forbidden  by  the  king  in  council  in 

(c)  47  Geo.  3,  st.  1,  c.  36.    The  1805. 

foreign  slave  trade,  viz.  the  supply  of  (d)  3  &  4  Wm.  4,  c  73. 

foreign  countries  with  slaves,  was  abo-  (e)  Besides  the  acts  above  cited,  vide 

lished  in  1806,  by  sUt.  46  Geo.  3,  c.  6  Geo.  4,  c.  17,  c.  1 13,  s.  9  j  7  Wm.  4 
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Our  possessions  in  India  are  also  entitled,  from  their 
superior  extent  and  importance,  to  specific  notice.  In 
1708  two  rival  associations  existed  in  England  for  the 
purposes  of  East  India  traffic,  but  in  that  year  they  were 
consolidated  into  one  by  act  of  parliament(/),  with  an  ex- 
clusive privilege  of  trading  to  the  East  Indies  and  other 
specified  places  (jf),  a  privilege  afterwards  renewed  by 
many  successive  grants.  This  body  was  originally  incor- 
porated by  the  name  of  "  The  United  Company  of  Mer- 
chants of  England  trading  to  the  East  Indies/'  but  con- 
venience attached  to  them  the  shorter  appellation  of  The 
East  India  Company/'  which  has  now  become  by  express 
provision  (/*)  their  proper  legal  style.  In  the  progress  of 
their  well-known  history,  they  drove  from  the  Indian  Pe- 
ninsula the  rival  settlers  of  Europe;  and  though  first  insti- 
tuted for  purposes  merely  commercial,  their  policy  gradu- 
ally led  to  the  acquisition  of  immense  territorial  dominions, 
by  which  they  became  effectively  (though  subject  to  the 
undoubted  supremacy  of  the  British  crown  (i))  the  sove- 
reigns of  India  (X*).  The  unexampled  grandeur  of  this 
company  has  long  rendered  the  regulation  of  its  affairs  an 
object  of  the  highest  interest  and  importance  to  the  British 
nation.  In  consequence  of  the  prevalence  of  great  abuses, 
its  constitution  was  newly  arranged  in  1773  by  an  act  of 


&  1  Vict  c.  91,  for  making  the  sltfe 
trade  piracy  ;  5  Geo.  4,  c.  113  ;  9 
Geo.  4,  c.  84  ;  11  Geo.  4  &  1  Wm.  4, 
c.  55 ;  3  &  4  Wm.  4,  c.  72  ;  5  &  6 
Win.-4,  c.  60,  c.  61 ;  6  &  7  Wm.  4, 
c.  81;  7  Wm.  4  &1  Vict.  c.  62;  1 
&  2  Viet.  c.  39,  c.  40,  c.  41,  c.  47, 
c.  83,  c.  84,  c.  102  ;  2  &  3  Vict, 
c.  57,  c.  73,  for  farther  provisions  as 
to  slave  trade;  5  Ac  6  Wm,  4,  c.  45 ; 
6  &  7  Wm.  4,  c.  6,  c.  16,  c.  82  ;  1 
&  2  Vict.  c.  3,  c.  19,  as  to  slave  com- 
pensation and  slavery.    £<  vide  1  &  2 


Vict.  c.  67,  as  to  regulation  of  prisons 
in  the  West  Indies. 

(/)  6  Ann,  c.  17,  s.  13. 

{g)  Same  act,  and  9  &  10  Wm.  3, 
c.  44.  s.  81. 

(h)  3&4  Wm.  4,  c.85,8.  111. 

(i)  See  preamble  to  53  Geo.  3,  c. 
155. 

(k)  7  Geo.  3,  c.  67 ;  Gibson ,». 
East  India  Company,  5  Bing.  N.  C. 
272;  Mayor  of  Lyons  v.  East  India 
Company,  I  Moore  Priv.  Counc.  Hep. 
374. 
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parliament  (/)  prescribing  the  manner  in  which  its  direc- 
tors should  be  chosen,  and  the  qualification  which  should 
entitle  proprietors  of  stock  to  vote  in  its  aiFairs.  In  1784, 
its  administration  of  the  East  was  brought  under  the 
more  effectual  superintendence  of  the  govemment  at 
home,  by  the  establishment  of  the  Board  of  Commission- 
ers for  the  affairs  of  India,  commonly  called  the  Board  of 
Control  (m).  Still  however  its  commercial  monopoly  re- 
mained entire;  but  in  1813  it  was  provided  by  an  act(n) 
passed  on  the  last  renewal  of  the  company's  privi- 
leges, that  the  trade  from  all  places  except  China,  and 
in  all  commodities  except  tea,  should  be  thrown  open 
(under  certain  restrictions  and  limitations)  to  every  sub- 
ject of  the  realm.  And  this  proved  but  the  prelude  to  a 
still  more  important  change ;  for  the  expediency  being  at 
length  generally  recognised  of  admitting  the  capital  of  our 
private  merchants  to  a  free  participation  in  every  branch  of 
the  Indian  traffic,  an  arrangement  was  accordingly  made 
with  the  Company  for  that  purpose  in  1832.  By  the  act 
which  carried  this  into  effect  (o),  such  exclusive  rights  of 
trading  as  the  Company  still  retained,  are  abolished  (p). 
And  though  the  territories  and  other  property  in  their 
possession,  with  the  exception  of  St.  Helena  (which  is 
vested  in  the  crown),  are  still  left  (and  are  to  remain  until 
30th  April,  1864,)  imder  the  government  of  the  Company, 
this  is  "  in  trust''  only  "  for  his  majesty  his  heirs  and  suc- 
cessors, and  for  the  service  of  the  government  of  India(j)." 
And  it  is  provided  that  his  majesty  shall  be  empowered  to 
nominate  **  commissioners  for  the  affairs  of  India,"  to 

4 

(I)  13  Geo.3,  c.  63,  explained  and  in  13  Geo.  3,  c.  63,  against  the  ac- 

imended  by  21  Geo.  3,  c.  70.  ceptance  of  presents  by  councillors  or 

(m)  24  Geo.  3,  c.  25,  eiplained  and  judges,  and  for  prosecution  in  England 

amended  by  26  Geo.  3,  c.  16.    £l  of  offences  committed  in  India. 

vide  the  acts  for  the  better  administra-  (n)  53  Geo.  3,  c.  155,  s.  7* 

tion  of  justice  in  India,  37  Geo.  3,  c.  (o)  3  &  4  Wm.  4,  c.  85. 

142;  39  &  40 Geo.  3,  c.  79;  4  Geo.  4,  (p)  Sect.  3. 

c.  71 ;  7  Geo.  4,  c.  37 ;  9  Geo.  4,  c.  74 ;  (q)  Sect.  1  and  2* 
2  &  3  Vict.  c.  34 ;  a&d  the  provisions 
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whom  all  former  enactments  relatire  to  the  Board  of  Con- 
trol shall  in  general  be  applicable  (r)^  and  without  whose 
sanction  no  orders  or  despatches  whatever  are  to  be  sent 
out  by  the  Board  of  Directors  («).  As  for  the  local  go- 
vernment of  India,  it  is  committed  to  a  governor-general 
and  a  board  of  councillors,  who,  under  the  style  of  "  the 
Governor-General  of  India  in  Council  (0/'  are  invested 
with  a  superintending  authority  over  all  the  presidencies 
in  all  points  relating  to  their  civil  and  military  administra- 
tion (t<);  and  have  power  to  make  laws  for  all  persons, 
whether  British  or  native,  throughout  the  whole  of  the 
territories,  and  for  all  servants  of  the  Company  within 
the  dominions  of  allied  states  (x) ;  subject  however  to  a 
power  in  the  Court  of  Directors  (acting  under  the  control 
in  the  act  provided)  to  disallow  any  law  so  made(y);  and 
also  subject  to  the  superintending  and  paramount  autho- 
rity of  the  imperial  parliament;  in  favour  of  which  "a  fall, 
complete,  and  constantly  existing  right"  is  emphatically 
reserved  "  to  control,  supersede,  or  prevent  all  proceedings 
and  acts  whatever  of  the  governor-general  in  council,  and 
in  all  respects  to  legislate  for  the  territories  as  if  the  act 
had  not  been  passed  («)".  This  statute  was  soon  after- 
wards followed  by  another  (a),  in  which  the  trade  to  China 
and  India  is  placed  under  new  regulations,  and  its  entire 
freedom  (subject  as  regards  China  to  a  local  board  of  pro- 
tective superintendence)  definitively  established. 

We  have  now  noticed  such  several  parts  of  the  domi- 
nions of  the  crown  of  Great  Britain  as  are  not  within  the 
full  and  proper  jurisdiction  of  the  English  laws. 

[[As  to  any  foreign  dominions  which  may]]  happen  in 
the  course  of  events  to  [[belong  to  the  person  of  the  sove- 
reign by  hereditary  descent,  by  purchase^  or  other  acqui- 

(r)  SecU  19.  (x)  Sect.  43. 

(s)  Sect.  30.  (y)  Sect  44. 

(0  Sect.  39.  (>)  Sect.  51. 

(u)  Sect.  65.  (a)  3  &  4  Wm.  4,  c.  93. 
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[[sition;  as  these  do  not  in  anywise  appertain  to  the  crown 
of  these  kingdoms,  they  are  entirely  unconnected  with  the 
laws  of  England,  and  do  not  communicate  with  this  na- 
tion in  any  respect  whatsoever.  The  EngHsh  legislature 
had  wisely  remarked  the  inconveniences  that  had  for- 
merly resulted  from  dominions  on  the  continent  of 
Europe;  from  the  Norman  territory  which  William  the 
Conqueror  brought  with  him,  and  held  in  conjunction  with 
the  English  throne;  and  from  Anjou,  and  its  appendages, 
which  fell  to  Henry  the  Second  by  hereditary  descent. 
They  had  seen  the  nation  engaged  for  near  four  hundred 
years  together  in  ruinous  wars  for  defence  of  these  foreign 
dominions,  till,  happily  for  this  country,  they  were  lost 
under  the  reign  of  Henry  the  Sixth.  They  observed  that 
Grom  that  time  the  maritime  interests  of  England  were 
better  understood  and  more  closely  pursued ;  that,  in  con- 
sequence  of  this  attention,  the  nation,  as  soon  as  she  had 
rested  from  her  civil  wars,  began  at  this  period  to  flourish 
all  at  once,  and  became  much  more  considerable  in  Eu- 
rope, than  when  her  princes  were  possessed  of  a  larger 
territory,  and  her  councils  distracted  by  foreign  interests. 
This  experience  and  these  considerations  gave  birth  to  a 
conditional  clause  in  the  act  (ft)  of  settlement,  which  vested 
the  crown  in  her  present  majesty's  illustrious  bouse,  **  that 
**  in  case  the  crown  and  imperial  dignity  of  this  realm  shall 
**  hereafter  come  to  any  person  not  being  a  native  of  this 
**  kingdom  of  England,  this  natacm  shall  not  be  obliged  to 
^  engage  in  any  war  for  the  defence  of  any  dominions  or 
**  territories  which  do  not  belong  to  the  crown  of  England, 
**  without  consent  of  parliament.'' 

We  come  now  to  consider  the  kingdom  of  England  in 
particular,  the  direct  and  immediate  subject  of  those  laws, 
concerning  which  we  are  to  treat  in  the  ensuing  commen- 
taries. And  this  comprehends  not  only  Wales  and  Ber- 
wick, of  which  enough  has  been  already  said,  but  also 

(6)  Stat.  \t  h  13  WUL  3.  c.  3. 
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[^part  of  the  sea.  The  main  or  high  seas  are  part  of  the 
realm  of  England^  for  thereon  our  courts  of  admiralty  have 
jurisdiction,  as  will  be  shown  hereafter ;  but  they  are  not 
subject  to  the  common  law  (c).  This  main  sea  begins  at 
the  low-water-mark.  But  between  the  high-water-mark 
and  the  low-water-mark,  where  the  sea  ebbs  and  flows, 
the  common  law  and  the  admiralty  have  divisum  imperium, 
an  alternate  jurisdiction ;  one  upon  the  water,  when  it  is 
full  sea ;  the  other  upon  the  land,  when  it  is  an  ebb  (d). 

The  territory  of  England  is  liable  to  two  divisions ;  the 
one  ecclesiastical,  the  other  civil  (e). 

1.  The  ecclesiastical  division  is,  primarily,  into  two  pro- 
vinces, those  of  Canterbury  and  York.  A  province  is  the 
circuit  of  an  archbishop's  jurisdiction.  Each  province  con- 
tains divers  dioceses,  or  sees  of  suflragan  bishops ;]]  the 
whole  number  of  which,  including  the  bishopric  of  the  Isle 
of  Man,  (annexed  to  the  province  of  York  by  King  Henry 
VIII.)  is  at  present  twenty-five(/).  [[Every  diocese  is  di- 
vided into  archdeaconries,  each  archdeaconry  into  rural 
deaneries,  which  are  the  circuit  of  the  archdeacon's  and 
rural  dean's  jurisdiction,  of  whom  hereafter;  and  every 
deanery  is  divided  into  parishes  (g). 

A  parish  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parson,  or  vicar,  or  other  minister 
having]]  permanent  [[cure  of  souls  therein  (A).    How  an- 


(c)  Co.  Litt  260. 

Id)  Finch,  L.  78 ;  ConiUble's  case, 
6  Rep.  107  a. 

(e)  As  to  the  territorial  divisions 
of  England,  some  valuable  informa- 
tion will  be  found  in  the  Preface  to 
the  Population  Abstract  of  1831j  vol. 
L  p.  xiv. 

(/)  One  of  these  bishoprics  (that 
of  Ripon)  has  been  created,  and  other 
new  arrangements  made  with  respect 
to  diooeaes,  archdeaconries,  and  rural 
deaneries  by  orders  in  council,  issued 
under  the  authority  of  6  &  7  Will.  4, 
c.  77,  intituled,  "An  Act  for  carrying 


"  into  effect  the  Reports  of  the  Com- 
"  missioneis  appointiMl  to  consider  the 
*'  SUle  of  the  Established  Church  in 
"  England  and  Wales,  with  reference 
"  to  Ecclesiastical  Duties  and  Reve- 
"  nues,  so  far  as  they  relate  to  Epis- 
"  copal  Dioceses,  Revenues,  and  Pa- 
"tfonage."  Vide  I  &  2  Vict,  c  30 ; 
2&3Vict.  c.65. 

(g)  Co.  Litt  94.  The  number  of 
parishes  and  population  of  each  dio« 
cese  are  given  in  the  Population  Ab- 
stract,  1831,  vol.  i.  p.  xiz. 

(h)  It  is  stated  in  the  Population 
Abstract  of  1831,  vol.  i.  p.  xviii,  that 
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[^cient  the  division  of  parishes  is,  may  at  present  be  diffi* 
emit  to  ascertain;  for  it  seems  to  be  agreed  on  all  hands, 
that  in  the  early  ages  of  Christianity  in  this  island, 
parishes  were  unknown  (i),  or  at  least  signified  the  «ame 
that  a  diocese  does  now(A).  There  was  then  no  appro- 
priation of  ecclesiastical  dues  to  any  particular  church; 
but  every  man  was  at  liberty  to  contribute  his  tithes  to 
whatever  priest  or  church  he  pleased,  provided  only  that 
he  did  it;to  some;  or, if  he  made  no  special  appointment  or 
appropriation  thereof,  they  were  paid  into  the  hands  of 
the  bishop,  whose  duty  it  was  to  distribute  them  among 
the  clergy,  and  for  other  pious  purposes,  according  to  his 
own  discretion(/). 

Mr.  Camden  (in)  says,  England  was  divided  into  pa- 
rishes by  Archbishop  Honorius'  about  the  year  630.  Sir 
Henry  Hobart(n)  lays  it  down,  that  parishes  were  first 
erected  by  the  council  of  Lateran,  which  was  held  A.  D. 
1179.  Each  widely  differing  from  the  other,  and  both  of 
them  perhaps  from  the  truths  which  will  probably  be 
found  in  the  medium  between  the  two  extremes.  For 
Mr.  Selden  has  clearly  shown  (o),  that  the  clergy  lived  ip 


tbe  number  of  parishes  and  parochial 
chapelries  at  that  period  in  England 
and  Wales  might,  for  any  general  pur- 
pose, be  safely  Uken  at  10,700. 

(i)  "  Parochial  divisions,  as  they 
"  now  exist,  did  not  take  place,  at 
"  least  in  some  countries,  till  several 
"  centuries  after  the  establishment  of 
"  Christianity. "  —  Hallam's  Middle 
Ages,  vol.  ii.  p. 205, 7th  ed. — where  it  is 
farther  observed,  that  though  Mnratori 
and  Fleury  have  referred  the  origin  of 
parishes  to  the  fourth  centniy,  this 
must  be  limited  to  the  most  populous 
ports  of  the  empire. 

(k)  *'  When  the  dioiehia,  or  the  dis- 
'*  trict  over  which  tbe  bishop  exercised 


"  his  spiritual  functions,  was  divided 
'*  into  lesser  portions  for  the  superin* 
"  tendance  of  bis  clergy,  a  word  of  si- 
"  milar  import  was  adopted,  paraichia, 
"And  in  ancient  times,  Mr.  Selden 
"  thinks  the  words  were  used  indiscri- 
"  minately ;  ChiUy's  Blackstone,  vol.  I. 
p.  106,  n.;  et  vide  3  Burn,  £c.  L.  60, 
7lhed. 

(0  Seld.ofTith.9,4;  2  last.  646; 
Slade  V.  Drake,  Hob.  296. 

(m)  In  his  Britannia. 

(n)  Sladev.  Drake,  Hob.  296.  And 
see  Bishop  of  Winchester's  case,  2 
Rep.  44  b. 

(o)  Of  Tithes,  c.  9. 
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[^commony  without  any  diTision  of  parishes,  long  after  the 
time  mentioned  by  Camden.  And  it  appears  from  the 
Saxon  laws,  that  parishes  were  in  being  long  before  the  date 
of  that  eotincil  of  Lateran  to  which  they  are  ascribed  by 
Hobart. 

We  find  the  distinction  of  parishes,  nay  even  of  mother- 
churches,  so  early  as  in  the  laws  of  King  Edgar,  abont 
the  year  970.  Before  that  time  the  consecration  of  tithes 
was  in  general  arbitrary;  that  is,  every  man  paid  his  own 
(as  was  before  obsenred)  to  what  chnrch  or  parish  he 
pleased.  But  this  being  liable  to  be  attended  with  either 
fraud,  or  at  least  caprice,  in  the  persons  pa^ng ;  and  with 
either  jealousies  or  mean  compliances  in  such  as  were 
competitors  for  receiving  them ;  it  was  now  ordered  by  the 
law  of  King  Edgar  (/i),  that  dentur  amnes  ckeinuB  primaruB 
ecclesitB  ad  quam  parochia  periinet"  However,  if  any 
thane,  or  great  lord,  had  a  church,  within  his  own  de- 
mesnes, distinct  from  the  mother-churchy  in  the  nature  of 
a  private  chapel ;  then,  provided  such  church  had  a  ceme- 
tery or  consecrated  place  of  burial  belonginlg  to  it,  he 
might  allot  one-third  of  his  tithes  fbr  the  maintenance  of 
the  officiating  minister:  but  if  it  had  no  cemetery,  the 
thane  must  himself  have  maintained  his  chaplain  by  isome 
other  means ;  for  in  such  case  all  his  tithes  were  ordained 
to  be  paid  to  the  primaria  ecclesia  or  mother-church (9). 

This  proves  that  the  kingdom  was  then  generally  divided 
into  parishes,  which  division  happened  {Probably  not  all 
at  once,  but  by  degrees.  For  it  seems  pretty  clear  and 
certain,  that  the  boundaries  of  parishes  Were  originally  as- 
certained by  those'  of  a  manor  or  manors :  since  it  very 
seldom  happens  that  a  manor  extends  itself  over  more 
parishes  than  one,  though  there  are  oflen  many  manors 
in  one  parish.  The  lords,  as  Christianity  spread  itself, 
began  to  build  churches  upon  their  own  demesnes  or 
wastes,  to  accommodate  their  tenants  in  one  or  two  ad- 

(p)  C.  1. 

(y)  C.  2.    See  alio  the  Laws  of  King  Canute,  c.  1 1,  about  the  year  1030. 
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[joining  lordshifMS ;  and,  in  order  to  have  divine  service 
regularly  performed  therein,  obliged  all  their  tenants  to 
appropriate  their  tithes  to  the  maintenance  of  the  one 
officiating  minister,  instead  of  leaving  them  at  liberty  to 
distribute  them  among  the  clergy  of  the  diocese  in  gene- 
ral ;  and  this  tract  of  land,  the  tithes  Wherepf  were  so  ap- 
propriated, formed  a  distinct  parish.  Which  will  well 
enough  account  for  the  frequent  intermixture  of  parishes 
one  with  another.  For,  if  a  lord  had  a  parcel  of  land  de- 
tached from  the  main  of  his  estate,  but  not  sufficient  to 
form  a  parish  of  itself,  it  was  natural  for  him  to  endow  his 
newly  erected  church  with  the  tithes  of  those  disjointed 
lands,  especially  if  no  church  was  then  built  in  any  lord- 
ship adjoining  to  those  outlying  parcels. 

Thus  parishes  were  gradually  formed,  and  parish  churches 
endowed  with  the  tithes  that  arose  within  the  circuit  as- 
signed. But  some  lands,  either  because  they  were  in  the 
hands  of  irreligious  and  careless  owners,  or  were  situate 
in  forests  and  desert  places,  or  for  other  now  unsearchable 
reasons,  were  never  united  to  any  parish,  and  therefore 
continue  to  this  day  extra-parochial;  and  their  tithes  are 
now  by  immemorial  custom  payable  to  the  king  instead 
of  the  bishop,  in  trust  and  confidence  that  he  will  distri- 
bute them  for  the  general  good  of  the  Church  (r).] 

As  a  parish  is  an  ecclesiastical  division,  so  the  persdns 
who  bear  the  chief  authority  in  a  parish,  as  such,  viz.  the 
rector  (or  vicar,  or  perpetual  curate)  and  churchwardens, 
are  also  of  an  ecclesiastical  character;  and  the  nature  of 
their  offices  and  duties  is  a  subject  that  consequently  be- 
longs not  to  the  present  place,  but  to  that  division  of  the 
«vork  in  which  we  shall  have  occasion  to  treat  of  the  law 
of  the  Church.     It  is  material,  however,  to  observe  here, 

(r)  2  Imt.  647 ;  Bishop  of  Win-  are  mentioned,  and  it  is  stated  that 

Chester's  ease*  2  Rep.  44 }  Wright  v.  they  are  usually  found  to  hate  been 

Wright,  Cro.  EKz.  512.    In  the  Po-  the  site  of  royal  palaces,  religious 

pulation  Abstract  of  1831  more  than  houses,  or  ancient  castles.  Ibid.  vol.  i. 

two  hoadrod  extra-parochial  places  p.  xzii. 
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both  as  to  parishes  and  parochial  ofEcers,  that  though  pri* 
manly  and  properly  they  have  relation  to  ecclesiastical  pur- 
posesy  yet  there  are  some  secular  aspects  in  which  they  also 
require  to  be  considered.  For  there  has  been  a  gradual  ten- 
dency^  more  particularly  in  modem  times,  to  treat  a  parish 
as  a  civil  not  less  than  an  ecclesiastical  division.  Thus  the 
collection  of  the  poor-rate  or  fund  for  relief  of  the  poor,  and 
in  a  general  point  of  view  its  application  also,  is  parochial; 
and  the  case  is  the  same  with  respect  to  several  other 
species  of  local  taxation.  The  affairs  of  a  parish,  as  such, 
(whether  civil  or  ecclesiastical,)  are  regulated  in  ves^,  which 
is,  properly  speaking,  an  assembly  of  the  minister,  church- 
wardens, and  parishioners  (viz.  parishioners  <:ontributing 
to  public  burdens  (s) ) ;  and  which,  from  being  commonly 
held  in  the  vestry  adjoining  or  belonging  to  the  church, 
takes  its  name  from  thence,  as  the  place  itself  does  from 
the  priest's  vestures,  which  are  usually  deposited  there. 
It  is  summoned  or  called  together  by  the  churchwardens, 
with  consent  of  the  minister  ({)>  (who  has  been  generally 
considered  as  entitled,  when  present,  to  preside  at  the 
meeting  («)) ;  and  its  principal  rights  and  duties  are  those 
of  investigating  and  controlling  the  expenditure  of  the  par 
rochial  funds,  and  electing  certain  of  the  parochial  off- 
ers, though  there  are  various  other  matters  in  which  it 
possesses  an  authority  (x).  We  here  speak  of  its  original 
character  at  common  law;  but  its  nature  is  liable  to  mo- 
dification in  particular  places  by  force  of  special  custom 
or  enactment(y);  and  is  regulated  besides  by  the  general 
vestry  act  58 Geo.  III.  c.  69,  amended  by  59 Geo.  III.  c.  85. 
By  these  statutes  (which  extend  not  however  to  the  City 
of  London  or  Southwark)  a  vestry  is  not  to  be  summoned 

(s)  Steer's  Par.  L.  253.  Will.  4,  c.  60,  ss.  27,  39  -,  58  Geo.  3, 

(t)  Steer's  Par.  L.  252.  c.  69,  s.  6. 

(«)  Wilson  V.  M'Matb,  3  B.  &  (y)  Steer's  Par.  L.  260;  Goldtng 

Aid.  241, 1).  (6);  vide  Mawley  v.  Bar-  o.  Fenn,  7  Barn.  &  Cres.  765 ;  R.  v. 

bet,  2  £sp.  687.  Brain,  3  B.  &  Adol.  614 ;  R.  v,  St. 

(i)  Steer's  Par.  L.  267;  vide  I  k  2  Martin's  in  the  Fields,  ibid.  907 ;  R. 

V.  Clerkenwell,  1  Ad.  &  £1. 317. 
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except  on  three  days'  notice  (z);  and  when  it  meets,  a 
chairman  is  to  be  appointed,  unless  the  rector,  vicar,  or 
perpetual  curate,  is  present;  and  the  chairman  shall  have 
the  casting  vote  and  sign  the  minutes  of  the  proceedings. 
They  also  contain  provisions  as  to  the  right  of  voting; 
which  is  adjusted  upon  a  certain  scale,  having  relation  to 
the  amount  in  which  the  voter  is  assessed  to  the  relief  of 
the  poor  (a).  The  constitution  of  vestries  is  moreover 
sometimes  regulated  by  Sir  J.  Hobhouse*s  act,  1  &  2  Wm. 
IV.  c.  60,  which  provides  for  the  election  by  the  rate 
payers,  of  a  certain  number  of  vestrymen  and  auditors, 
under  whose  management  the  parochial  accounts  are  to 
be  kept  and  audited  (i).  This  statute  has  no  application, 
however,  to  parishes  not  forming  part  of  a  city  or  town, 
and  not  having  more  than  800  rate-payers ;  and  the  adop- 
tion of  its  arrangements  is  in  no  case  compulsory;  no 
parish  being  subject  to  them  unless  it  voluntarily  consent 
to  place  itself  under  the  act.  There  is  also  a  statute  of 
59  Geo.  III.  c.  12,  commonly  called  the  Select  Vestry 
Act,  which  empowers  parishes  to  establish  vestries  of  a 
certain  description  for  the  management  of  the  poor ;  and 
as  far  as  their  relief  is  concerned,  the  bodies  so  appointed 
supersede  the  authority  of  the  ordinary  parish  officers; 
though  they  are  themselves,  on  the  other  hand,  subject  to 
the  control  of  the  Poor  Law  Commissioners  (c). 

On  the  subject  of  parishes  it  only  remains  to  be  observed, 
that  by  one  of  the  acts  lately  passed  for  the  erection  of 
additional  churches  (cOy  &  power  exists  of  dividing  any  pa- 
rish, so  far  as  ecclesiastical  purposes  are  concerned,  either 

(:)  By  7  Will.  4  &  1  Vict.  c.  45,  7  Ad.  &  £1.  264  ;  R.  v.  St.  Maiy, 

the  notice  for  calling  a  vestry  is  to  be  Lambeth,  8  Ad.  &  El.  356. 

affixed  on  or  near  the  church  door,  (h)  R.  v.  St.  Pancras  Trustees,  5 

without  any  publication  (as  formerly)  Nev.  &  M.  219 ;  R.  v.  Vestry  of  St. 

in  the  parish  church.  Mary-le-bone,  5  Ad.  &  El.  268. 

(a)  As  to  the  manner  of  voting,  (c)  4  &  5  Will.  4,  c.  76,  ss.  21,54. 

vide  Campbell  v.  Mannd,  5  Ad.  &  (d)  58  Geo.  3,  c.  46  j  and  lee  1  & 

£1. 865 ;  R.  V.  Rector  of  BirmiDghem,  2  Viet  e.  107,  s.  10. 
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into  separate  parishes  (e),  or  separate  districts  (/).  The 
commissioners  appointed  under  these  acts  may,  by  consent 
of  the  bishop  and  patron  in  the  one  case,  and  of  the  bishc^ 
only,  in  the  other,  recommend  that  such  division  should 
be  made ;  which  is  to  be  carried  into  effect  by  an  order  in 
council ;  but  it  is  to  be  wholly  inoperative  as  to  secular 
objects  {g).  By  recent  statutes  too,  particular  places  may 
(by  order  in  council  made  on  recommendation  of  the 
archbishop)  be  detached  from  one  parish  and  annexed  to 
another,  or  formed  into  separate  parishes  for  ecclesiastical 
purposes(A).  And  thus  much  for  the  ecclesiastical  divi- 
sion of  this  kingdom. 

[[2.  The  civil  division  of  the  territory  of  England  is  into 
counties,  of  those  counties  into  hundreds,  of  those  hun- 
dreds into  tithings  or  towns.]]  This  division  is  of  remote 
and  undefined  antiquity ;  and  was  not  peculiar  to  Eng- 
land, similar  distributions  having  been  in  use  among  seve- 
ral nations  of  the  continent  (i).  As  to  the  tithings,  they 
were  [[so  called,  from  the  Saxon,  because  ten  freeholders 
with  their  families  composed  one.  These  all  dwelt  together, 
and  were  sureties  or  free  pledges  to  the  king  for  the  good 
behaviour  of  each  other;  and  if  any  offence  was  com- 
mitted in  their  district,  they  were  bound  to  have  the  of- 
fender forthcoming  (A).    And  therefore  anciently  no  man 


(e)  58  Geo.  3,  c.  45,  s.  16. 

(/)  Sect.  21. 

Ig)  Seot.  31.  The  Cbarch  Build- 
ing Acts  also  autboiin  tho  esUblish- 
ment,  within  these  divisions,  of  a  spe- 
cies of  select  vestry  for  ecclesiastical 
purposes,  vide  59  Geo.  3,  c.  134,  s. 
30;  3  Geo.  4.  c.72,  s.  10. 

(ft)  1  &  2  Vict  c.  106.  s.  26,  and 
2  &  3  Vict  c.  49,  B.  6. 

(t)  Hallam's  Middle  Ages,  vol.  ii. 
p.  389,  7th  edit.  The  division  has 
lieen  ascribed  to  Alfred,  but  this 
learned  author  questions  his  claim  to 
the  distinction,  and  observes  that  coun  • 


ties  are  mentioned  in  the  Laws  of  Ina. 
"  It  is  not  surprising,"  he  afterwards 
remarks,  "  that  the  great  services  of 
"  Alfred  to  his  people  in  peace  and 
"  in  war  should  have  led  posterity  to 
"  ascribe  every  institution,  of  which 
"  the  beginning  was  obscure,  to  his 
"  conttivance,  till  his  fame  has  be- 
"  come  almost  as  fabulous  in  legisla- 
"  tion  as  that  of  Arthur  in  arms."— - 
Ibid.  402 ;  et  vide  Co.  Litt.  by  Haig. 
168  a,  n.  (6). 

(ft  )  Flet.  1 ,  47.  This  in  the  Laws  of 
King  Edward  the  Confessor,  c.  20,  is 
very  justly  entitled  "  tumma  tt  maxi 
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\ymB  suffered  to  abide  in  England  above  forty  days,  unless 
he  were  inrolled  in  some  tithing  or  decennary  (/)•  One  of 
the  principal  inhabitants  of  the  tithing  is  annually  ap- 
pointed to  preside  over  the  rest,  being  called  the  tithing- 
man,  the  headborough,  (words  which  speak  their  own  ety- 
mology,)  and  in  some  counties  the  borsholder,  or  bo- 
Tongh's^«alder(£/)9  being  supposed  the  discreetest  man  in 
the  borough,  town,  or  tithing. 

Tithings,  towns,  or  vills,  are  of  the  same  signification  in 
law ;  and  are  said  to  have  had,  each  of  them,  originally  a 
church  and  celebration  of  divine  service,  sacraments  and 
bnrials  (e) :  though  that  seems  to  be  rather  an  ecclesiasti- 
cal than  a  civil  distinction.  The  word  town  or  vill  is  in- 
deed, by  the  alteration  of  times  and  language,  now  become 
a  generical  term,  comprehending  under  it]]  several  spe- 
cies and  varieties.  Taken  in  this  sense,  towns  are  dis- 
tinguished from  each  other  as  being  either  corporate  or  not 
corporate ;  the  townsmen  forming  in  the  first  case  a  cor- 
poration, that  is,  a  society  with  certain  legal  properties  and 
capacities,  on  the  nature  of  which  we  shall  treat  at  large  in 
a  subsequent  division  of  these  Commentaries,  and  shall  at 
the  same  time  consider  the  provisions  of  the  late  act  for  re- 
gulating municipal  corporations,  5&6  Will.  IV.  c.  76,  by  the 
effect  of  which,  all  towns  of  this  description  are  now  placed 
under  one  uniform  plan  of  internal  government.  There 
are  also  market-towns,  that  is,  towns  which  are*  entitled  to 
hold  markets,  and  others  which  have  not  that  franchise. 
And,  lastly,  towns  are  divided  into  cities,  boroughs,  and 
common  towns.  The  cities  of  this  kingdom  are  certain 
towns  of  principal  note  and  importance,  all  of  which  either 
are  or  have  been  sees  of  bishops ;  yet  there  seems  to  be 
no  necessary  connexion  between  a  city  and  a  see(/); 

AM  ticuritatt  per  quam  omtitt  itatufir'  (ji)  Jac.  Diet.  v.  Headborougfa. 

mimmo  i lulifMfitur ; — qum  hoe  modo  (e)  Co.  Litt.  l)^b. 

fiebat,  quod  tub  deeennali  fid^uuione  (/)  Vide  1  Woodd.302;  Jac.  Diet 

debebant  nt$  univeni,  5fc."  City. 
(0  Mirr.  c.  1, 1.3. 
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and  it  is  certain,  that  [[though  the  bishopric  be  dis- 
solved, as  at  Westminster  (5'),  yet  still  it  remaineth  a 
city(A).^  A  borough  is  a  city  or  other  town  that  sends 
burgesses  to  parliament  (i),  a  privilege  the  nature  of  which, 
we  shall  more  fully  explain  hereafter,  in  that  part  of  the 
work  which  relates  to  Parliament.  There  are  in  England 
and  Wales,  Sir  Edward  Coke  says  (J),  8803  towns,  or 
thereabouts.  To  several  of  them  [[there  are  small  append- 
ages belonging,  called  hamlets;  which  are  taken  notice 
of  in  the  statute  of  Exeter(A),  which  makes  frequent  men- 
tion of  entire  vills,  demivills,  and  hamlets.  Entire  vills 
Sir  Henry  Spelman(/)  conjectures  to  have  consisted  of  ten 
freemen,  or  frank-pledges,  demi-vills  of  five,  and  hamlets 
of  less  than  five.  These  little  collections  of  houses  are 
sometimes  under  the  same  administration  as  the  town 
itself,  sometimes  governed  by  separate  officers ;  in  which 
last  case  they  are,  to  some  purposes  in  law,  looked  upon 
as  distinct  townships.  These  towns,  as  was  before  hinted, 
contained  each  originally  but  one  parish  and  one  tithing ; 
though  many  of  them  now,  by  the  increase  of  inhabitants, 
are  divided  into  several  parishes  and  tithings;  and,  some- 
times, where  there  is  but  one  parish  there  are  two  or  more 
vills  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing, 


(g)  Westminster  was  one  of  the  new 
bishoprics  founded  by  Henry  8,  out 
of  the  revenues  of  the  dissolved  mo- 
nasteries, and  wss  made  a  city  by  ex- 
press creation.  It  was  dissolved  as  a 
see,  and  restored  to  the  bishopric  of 
London,  in  the  reign  of  Kdw.  6. 
Elizabeth,  by  authority  of  Parliament, 
turned  it  into  a  collegiate  church,  sub- 
ject to  a  dean. — Chilty's  Blackstone, 
vol.  i.  p.  109  (n.)  i  2  Bum,  £.  L.  542, 
7th  edit.;  Co.  Litt.  by  Harg.  109,  b, 
n.  (3). 

{h)  Co.  Litt.  109,  b. 

(0  1  Bl.  Com.  114  ;  Litt.  s.  164  ; 
Co.  Litt.  108,  b.    The  word  howevet 


was  originally  used  in  a  more  exten- 
sive sense,  vide  Co.  Litt.  by  Harg. 
108,  b,  n.(4).  In  Jac.  Diet.  v.  Bo- 
rough, the  term  is  taken  to  mean  a 
town  sending  burgesses,  and  not  being 
a  city.  But  see  the  authorities  first 
cited;  also  Co.  Litt.  109,  a.  In  the 
Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  76,  borough  is  used  in  a 
sense  peculiar  to  that  statute;  and 
expresses  a  corporate  town,  whether 
sending  representatives  to  parliament, 
or  not. 

0')  Co.  Litt.  116,  a. 

(He)  14  £dw.  1. 

(0  Gloss.  274. 
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[^so  ten  tiihings  composed  a  superior  division^  called  a  hun- 
dredy  as  consisting  of  ten  times  ten  families.  The  hundred 
is  governed  by  an  high  constable  or  bailiff,  and  formerly 
there  was  regularly  held  in  it  the  hundred  court  for  the 
trial  of  causes,  though  now  fallen  into  disuse.  In  some 
of  the  more  northern  counties  these  hundreds  are  called 
vrapentakes  (>«)]]  (n). 

As  to  their  origin,  we  may  remark  that  himdreds 
[[seem  to  have  obtained  in  Denmark  (o);  and  we  find 
that  in  France  a  regulation  of  this  sort  was  made  above 
two  hundred  years  before;  set  on  foot  by  Clotharius 
and  Childebert,  with  a  view  of  obliging  each  district  to 
answer  for  the  robberies  committed  in  its  own  division. 
These  divisions  were,  in  that  country,  as  well  military  as 
civil,  and  each  contained  a  hundred  freemen,  who  were 
subject  to  an  officer  called  the  centenarius ;  a  number  of 
which  centenarii  were  themselves  subject  to  a  superior 
officer  called  the  count  or  comes  (p).  And  indeed  some- 
thing like  this  institution  of  hundreds  may  be  traced  back 
as  far  as  the  ancient  Germans,  from  whom  were  derived 
both  the  Franks  who  became  masters  of  Gaul,  and  the 
Saxons  who  settled  in  England :  for  both  the  thing  and 
the  name,  as  a  territorial  assemblage  of  persons,  from 
which  afterwards  the  territory  itself  might  probably  re- 
ceive its  denomination,  were  well  known  to  that  warlike 
people,  "  Centeni  ex  singulis  pagis  sunt,  idque  ipsum  inter 
"  suas  vocantur;  etquod  primo  numerusfuit,jam  nomen  et 
*'  honor  est  {qy 

An  indefinite  number  of  these  hundreds  make  up  a 
county  or  shire.     Shire  is  a  Saxon  word  signifying  a  divi- 


(m)  Seld.  io  Fortesc.  c.  24. 

(n)  Et  quod  Angli  vacant  hun- 
dredwn,  eomitatiu  Yorkshire,  Lincoln' 
ihire,  Nottinghamshire ,  Leicester thire, 
it  NoTthamptonihire,  vocant  wapenta- 
chium,  (LI.  Edw.  c.  33).  And  the 
passage  proceeds  to  explain  why  they 
are  called  so,  viz.  because  the  people 


at  a  public  meetiog  confirmed  their 
union  with  the  governor  by  touching 
his  weapon  or  lance.  —  Christian's 
Blackstone,  note;  et  vide  Coweirs 
Diet.  V.  Wapentake. 

(o)  Seld.  Tit.  of  Honour,  2, 5,  3. 

{p)  Montesq.  Sp.  L.  30,  17. 

((f)  Tacit,  de  Morib,  German,  6. 
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[[sion;  but  a  county,  comitatus,  is  plainly  derived  from 
comes,  the  count  of  the  Franks ;  that  is,  the  earl  or  aiders 
man  (as  the  Saxons  called  him)  of  the  shire,  to  whom  the 
government  of  it  was  intrusted.  This  he  usually  exer* 
cised  by  his  deputy,  still  called  in  Latin  vicc-^omes,  and  in 
English,  the  sheriff,  shrieve  or  shire-reeve,  signifying  the 
officer  of  the  shire ;  upon  whom  by  process  of  time  the 
civil  administration  of  it  is  now  totally  devolved.  In  some 
counties  there  is  an  intermediate  division,  between  the 
shire  and  the  hundreds,  as  lathes  in  Kent  and  rapes  in 
Sussex,  each  of  them  containing  about  three  or  four  hun« 
dreds  apiece(9).  These  had  formerly  their  lathe-reeves  and 
rape-reeves,  acting  in  subordination  to  the  shire-reeve. 
Where  a  county  is  divided  into  three  of  these  intermediate 
jurisdictions,  they  are  called  trithings  (r),  which  were  an- 
ciently governed  by  a  trithing-reeve.  These  trithings  still 
subsist  in  the  large  county  of  York,  where  by  an  easy  cor- 
ruption they  are  denominated  ridings ;  the  north,  the  east, 
andthewest-riding(«).  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times ;  at  pre- 
sent they  are  forty  in  England  and  twelve  in  Wales(0.3 

It  seems  probable  that  the  realm  was  originally  divided 
into  counties  with  a  view  to  the  convenient  administra-< 
tion  of  justice,  the  judicial  business  of  the  kingdom  having 
in  former  times  been  chiefly  dispatched  in  local  courts, 
held  in  each  different  county,  before  the  sheriff,  as  its 


(9)  The  rapes  of  Sussex  are  said 
to  have  been  military  governments  in 
the  time  of  the  Conqueror;  the  lathes 
of  Kent  to  have  been  civil  jurisdic- 
tions, and  of  earlier  date. — Population 
Abstract,  1831,  vol.  i.  p.  xv. 

(r)  LL.  Edw.  c  34. 

(s)  For  some  purposes  connected 
with  the  business  of  the  justices  of  the 
peace,  counties  are  severed  into  divi^ 
iiont,  vide  9  Geo.  4,  c.  43;  10  Geo.  4, 
c.46;6&7Will.4,c.l2.  Thenumber 
of  places  in  England  and  Wales  where 


petty  sessions  or  divisional  meetingt 
are  usually  holdeo,  amounts  (accord- 
ing to  the  returns)  to  609. — Population 
Abstract,  1831,  vol.  i.  p.  xv. 

(t)  A  particular  place,  parcel  of 
one  county,  is  sometimes  detached 
from  it  and  surrounded  by  another. 
As  to  the  manner  o(  serving  and  exe- 
cuting writs  in  such  places,  vide  2 
Will.  4,  c.  39,  s.  20 ;  and  as  to  the 
jurisdiction  of  magistrates  therein^  2 
&  3  Vict  c.  82. 
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principal  ofBcer(tt).  These  antient  tribanals,  indeed,  have 
long  since  fallen  into  great  decay,  and  retain  nothing  of 
their  former  consequence.  Yet  the  distribution  into  coun- 
ties is  to  this  day  materially  connected  (though  in  a 
different  manner)  with  the  course  of  judicial  proceedings. 
For  trials  at  law  are  still  ordinarily  conducted  in  the 
county  where  the  cause  of  action  arose,  or  the  offence  was 
committed  (v),  viz.  before  the  judges  of  the  superior  courts 
at  Westminster,  who  take  periodical  circuits  throughout 
England  and  Wales  for  the  trial  both  of  civil  and  criminal 
cases;  or  the  county  justices  of  the  peace,  who  exercise  a 
jurisdiction,  in  cases  of  the  latter  description,  at  their 
quarter  sessions.  Another  important  object,  connected 
with  the  distribution  into  counties,  is  that  of  parlia- 
mentary representation,  inasmuch  as  not  only  the  more 
important  towns  of  the  kingdom,  but  every  county  also, 
sends  to  the  House  of  Commons  its  own  members,  called 
knights  of  the  shire,  who  represent  their  respective  coun- 
ties, as  the  other  members  do  their  respective  towns; 
though,  by  a  new  arrangement,  the  larger  counties  are  now 
subdivided,  each  portion  forming  a  separate  county  (so  far 
as  this  purpose  is  concerned)  and  sending  its  separate  re- 
presentatives (jr).  For  the  object  of  local  taxation,  too, 
the  division  into  counties  is  of  practical  effect  and  import- 
ance ;  for  as  each  parish  is  subject  to  a  rate  for  relief  of 
the  poor,  so  is  every  county  to  a  county  rate,  which  is 
levied  on  the  occupiers  of  land  under  the  authority  of  va- 
rious acts  of  parliament(y),  and  applied  to  many  miscella- 
neous purposes;  among  which  the  most  important  are 
those  of  defraying  the  expenses  connected  with  prisons,  and 
reimbursing  to  private  parties  the  costs  they  have  incurred 
in  prosecuting  public  offenders  (;2). 

(tt)  Hickes,    Thes.   Diss.    Epist.;  Sarrey;  and  this  forms  a  sort  of  excep- 

Kee? es's  Hist.  Eog.  L.  vol.  i.  pp.  6, 7.  tioD  to  the  principle  stated  in  the  text. 

(t»)   By  4  &  5  Will.  4,  c.  36,  a  (*)  2  Will.  4,  c.  45,  s.  12. 13,  14. 

new  court  was  esublished,  called  the  {y)  Vide  22  H.  8,  c.  5  ;  12  G.  2, 

Central  Criminal  Court,  for  trial  of  c.29;  56  G.  3,  c.  51. 

offenoet  in  London  and  Middlesex,  (s)  Report  of  County  Rate  Com- 

tnd  certain  parts  of  Essex,  Kent  and  missiooers,  16  June,  1636,  (printed  by 
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[^Three  of  these  counties,  Chester,  Durham  and  Lan- 
caster, are  called  counties  palatine.    The  two  former  are 
such  by  prescription  or  immemorial  custom ;  or  at  least  as 
old  as  the  Norman  conquest  (y) ;  the  latter  was  created  by 
King  Edw.  111.  in  favour  of  Henry  Plantagenet,  first  Earl 
and  then  Duke  of  Lancaster  (2);  whose  heiress  being  mar- 
ried to  John  of  Gaunt,  the  king's  son,  the  franchise  was 
greatly  enlarged  and  confirmed  in  parliament  (a)  to  honour 
John  of  Gaunt  himself,  whom,  on  the  death  of  his  father- 
in-law,  the  king  had  also  created  Duke  of  Lancaster  (ft). 
Counties  palatine  are  so  called   a  palatio,  because  the 
owners  thereof,  the  Earl  of  Chester,  the  Bishop  of  Durham 
and  the  Duke  of  Lancaster,  had  in  those  counties  jura  re- 
galia as  fully  as  the  king  hath  in  his  palace ;  regaUm  po- 
testatem  in  omnibuSy  as  Bracton  expresses  it(c).     They 
might  pardon  treasons,  murders  and  felonies;  they  ap- 
pointed all  judges  and  justices  of  the  peace ;  all  writs  and 
indictments  ran  in  their  names,  as  in  other  counties  in  the 
king's ;  and  all  offences  were  said  to  be  done  against  their 
peace,  and  not,  as  in  other  places,  contra  pacem  domini 
regis  (d).     And  indeed  by  the  ancient  law,  in  all  peculiar 
jurisdictions,  offences  were  said  to  be  done  against  his 
peace  in  whose  court  they  were  tried :   in  a  court-leet, 
contra  pacem  domini ;  in  the  court  of  a  corporation,  contra 
pacem  ballivorum ;  in  the  sheriff's  court  or  tourn,  contra 
pacem  vice-comitis  (e).     These  palatine  privileges  (so  simi- 
lar to  the  regal  independent  jurisdictions  usurped  by  the 
great  barons  on  the  continent,  during  the  weak  and  infant 
state  of  the  first  feodal  kingdoms  in  Europe  (/)  )  were  in 

order  of  House  of  Commons,)  with  the  Seld.  ibid. ;  Saodford^s  Gen.  Hist.  112; 

tables  annexed  to  that  Report,  Ap-  4  Inst.  204. 

pendix  C.     By  a  recent  sUtute,  2  &  3  (o)  Cart.  36  Edw.  3,  n.  9. 

Vict.  c.  93,  (authorizing  theintroduc  (6)  Pat.  51  Edw.  3,  m.  33 ;  Case 

tion,a8  0cca8ion  may  require,  of  county  of  Duchy  of  Lancaster,  Plowd.  215; 

police  establishments),  the  county  rate  7  Rym.  138. 

is  now  chargeable  with  the  expense  of  (c)  L.  3,  c.  8,  s.  4. 

those  establishments.  (d)  4  Inst.  205. 

(y)  Seld.  Tit.  Hon.  2,  5,  8.  (e)  Seld.  in  Heng.  Magn.  c.  2. 

(f)  Pat,  26  Edw.  3,  p.  1,  m.  18;  {f)  Robertson,  Cha.  V.  i.  60. 
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Qall  probability  originally  granted  to  the  counties  of  Chester 
and  Durham,  because  they  bordered  upon  inimical  coun- 
tries, Wales  and  Scotland ;  in  order  that  the  inhabitants, 
having  justice  administered  at  home,  might  not  be  obliged 
to  go  out  of  the  county,  and  leave  it  open  to  the  enemy's 
incursions ;  and  that  the  owners,  being  encouraged  by  so 
large  an  authority,  might  be  the  more  watchful  in  its  de- 
fence.    And  upon  this  account  also  there  were  formerly 
two  other  counties  palatine,  Pembrokeshire  and  Hexham- 
shire;  the  latter  now  united  with  Northumberland;  but 
these  were  abolished  by  parliament,  the  former  in  27  Hen. 
VIII.,  the  latter  in  14  Eliz.    In  27  Henry  VIII.,  likewise, 
the  powers  before  mentioned  of  owners  of  counties  palatine 
were  abridged ;  the  reason  for  their  continuance  having 
in  a  manner  ceased  (^).]]  And  within  a  recent  period  many 
important  alterations  have  taken  place  in  regard  to  the 
administration  of  justice  in  the  counties  palatine,  tending 
to  assimilate  them  in  that  point  to  the  rest  of  England. 
For  by  a  recent  statute  (A),  the  jurisdiction  of  the  court  of 
session  of  the  county  palatine  of  Chester  was  aboHshed, 
and  the  county  subjected  in  all  things  to  the  jurisdiction 
of  the  superior  courts  at  Westminster;   by  another(i),  the 
practice  and  proceedings  in  civil  actions  in  the  court  of 
common  pleas   at  Lancaster  were  regulated   and   made 
conformable  in  most  particulars  to  that  of  the  superior 
courts  just  mentioned ;  and,  by  a  third(  A),  similar  provisions 
have  now  been  made  with  respect  to  the  court  of  pleas  of 
Durham. 

It  is  also  to  be  remarked,  that  of  the  counties  palatine 
none  now  remains  in  the  hands  of  a  subject.  For  [[the 
earldom  of  Chester,  as  Camden  testifies,  was  united  to  the 
crown  by  Henry  III.,  and  has  ever  since  given  title  to  the 
king's  eldest  son,]]  and  the  palatine  jurisdiction  of  Durham, 
which  was  vested  until  a  very  recent  period  in  the  Bishop 

(g)  4  Inst  205.  (t)  4  &  5  Will.  4,  c.  62. 

(h)  11  Geo.  4  &  1  WiU.  4,  c.  70,  (k)  2  Vict.  c.  16. 

1. 13, 14. 
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of  Durham  for  the  time  beiiig,  is  now  taken  firom  him  by 
6  &  7  Will.  IV.  c.  19^  and  vested  as  a  separate  franchise 
and  royalty  in  the  crown.  As  to  the  county  palatine  or 
duchy  of  Lancaster,  it  [[was  the  property  of  Henry  Boling- 
brokci  the  son  of  John  of  Graunti  at  the  time  when  he 
wrested  the  crown  from  King  Richard  II.  and  assumed  the 
title  of  Eang  Henry  IV.  But  he  was  too  prudent  to  suffer 
this  to  be  united  to  the  crown ;  lest  if  he  lost  one,  he  should 
lose  the  other  also.  For  as  Plowden  (/)  and  Sir  Edward 
Coke(iR)  observe,  ''he  knew  he  had  the  duchy  of  Lancaster 
"  by  sure  and  indefeasible  title,  but  that  his  title  to  the 
''  crown  was  not  so  assured :  for  that  after  the  decease  of 
''  Richard  II.  the  right  of  the  crown  was  in  the  heir  of 
*'  Lionel  Duke  of  Clarence,  second  son  of  Edward  III. ; 
"  John  of  Ghtunt,  father  to  this  Henry  IV.  being  but  the 
^*  fourth  son."  And  therefore  he  procured  an  act  of  par- 
liament, in  the  first  year  of  his  reign,  ordaining  that  the 
duchy  of  Lancaster,  and  all  other  his  hereditary  estates, 
with  all  their  royalties  and  franchises,  should  remain  to 
him  and  his  heirs  for  ever;  and  should  remain,  descend, 
be  administered  and  governed  in  like  manner  as  if  he 
never  had  attained  the  regal  dignity :  and  thus  they  de- 
scended to  his  son  and  grandson,  Henry  V.  and  Henry  VI.; 
many  new  territories  and  privileges  being  annexed  to  the 
duchy  by  the  former  (n).  Henry  VI.  being  attainted  in 
1  Edw.  IV.  this  duchy  was  declared  in  parliament  to  have 
become  forfeited  to  the  crown  (o),  and  at  the  same  time, 
an  act  was  made  to  incorporate  the  duchy  of  Lancaster,  to 
continue  the  county  palatine  (which  might  otherwise  have 
determined  by  the  attainder  (p) ),  and  to  make  the  same 
parcel  of  the  duchy :  and,  farther,  to  vest  the  whole  in 
King  Edward  IV.  and  his  heirs,  kings  of  England,  for 
ever;  but  under  a  separate  guiding  and  governance  from 

(0  P.  215.  (o)  Fisher  v.  Batten,  1  Ventr.  155* 

(m)  4  lD»t.  205.  (p)  1  Ibid.  157. 

(n)  Pari.  2  Heo.  V.  n.  30 ;  3  Hen. 
V.  n.  16. 
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\^ihe  other  inheritances  of  the  crown.  And  in  1  Hen.  VII. 
another  act  was  made  to  resume  such  part  of  the  duchy 
lands  as  had  been  dismembered  from  it  in  the  reign  of 
Edward  IV.,  and  to  vest  the  inheritance  of  the  whole  in 
the  king  and  his  heirs  for  ever,  as  amply  and  largely,  and  in 
like  manner,  form  and  condition,  separate  from  the  crown 
of  England  and  possession  of  the  same^  as  the  three 
Henries  and  Edward  IV.  or  any  of  them,  had  and  held 
the  same  (9).^ 

The  isle  of  Ely  was  never  a  county  palatine,  though 
sometimes  erroneously  called  so.  It  was,  however,  a  royal 
franchise;  the  bishop  having  been  formerly  entitled,  by 
grant  of  King  Henry  the  First,  to  jura  regalia  within  the 
isle  of  Ely,  whereby  he  exercised  a  jurisdiction  over  all 
causes,  as  well  criminal  as  civil  (r).  But  by  a  recent 
act  (s),  this  secular  authority  of  the  bishop  is  taken  away 
and  vested  in  the  crown. 

[There  are  also  counties  corporate,  which  are  certain 

(9)  Some  bave  entertained  an  opi- 
nioQ  (Plowd.  220,  1.  2;  Lamb.  Ar» 
a«<0ii,  233 ;  4  lost.  206;)  that  by 
tbii  act  the  right  of  the  duchy  veiled 
only  in  the  natural  and  not  in  the 
p^Uieal  penon  of  King  Henry  VII., 
ai  formerly  io  that  of  Henry  IV.; 
and  waa  descendible  to  his  nataral 
hein,  independent  of  the  saoceaiion 
to  the  crown.  And,  if  this  notion 
weie  well  foanded,  it  might  have  be- 
oeme  a  veiy  curioos  qvestion  at  the 
time  of  the  Revolution  in  1688,  in 
whom  the  right  of  the  duchy  remained 
•fter  King  James's  abdication,  and 
previous  to  the  attainder  of  the  pie* 
tended  Prince  of  Wales.  But  it  is 
observable,  that  in  the  same  act  the 
duchy  of  Cornwall  is  also  vested  in 
King  Henry  VII.  and  his  heirs,  which 
could  never  be  intended  in  any  event 
to  be  separated  from  the  inheritance 
of  the  erown.  And  indeed  it  seems  to 
have  been  underrtood  very  eariy  after 


the  statute  of  Henry  VII.  that  the 
duehy  of  fjsneaster  was  by  no  means 
thereby  made  a  sepaiete  inheritance 
from  the  rest  of  the  royal  patrimony, 
since  it  descended  with  the  crown  to 
the  half-blood  in  the  instances  of 
Queen  Mary  and  Queen  Elisabeth, 
which  it  could  not  have  done,  as  the 
estate  of  a  mors  Duke  of  Lancaster,  in 
the  common  course  of  legal  descent. 
The  better  opinion  therefore  seems  to 
be  that  of  those  judges,  who  held 
(Plowd.  2210  that  notwithsUnding 
the  statute  of  Hen.  VII.  (which  was 
only  an  act  of  resumption)  the  duchy 
still  remained  as  established  by  the 
act  of  £dw.  iy«,  separate  from  the 
other  possessions  of  the  crown  in  order 
and  government,  but  united  in  point 
of  inheritance. 

(r)  4  Inst  220;  Grant «.  Bagge,  3 
East,  128. 

(»)  6  &  7  Will.  4,  c.  87. 
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[[cities  and  towns,  some  with  more,  some  with  less  territory 
annexed  to  them ;  to  which  out  of  special  grace  and  favour 
the  kings  of  England  have  granted  the  privilege  to  be 
counties  of  themselves,  and  not  to  be  comprised  in  any 
other  county ;  but  to  be  governed  by  their  own  sheriffs  (t) 
and  other  magistrates,  so  that  no  officers  of  the  county  at 
large  have  any  power  to  intermeddle  therein]]  (?<).  As 
they  constitute  no  part  of  the  counties  at  large  in  which 
they  are  locally  situate,  so  they  had  formerly,  in  general, 
no  share  in  voting  for  the  members  to  serve  for  those  coun- 
ties in  parliament  (x).  But  thirteen  of  the  number  are 
now  expressly  included  within  their  respective  counties, 
80  far  as  regards  the  right  of  election  for  knights  of  the 
shire  (y).  To  which  we  may  add  that  by  38  Geo.  III.  c. 
52,  all  causes  of  action  arising  and  offences  committed  in 
counties  corporate  may  be  tried  in  the  next  adjoining 
county ;  a  regulation  from  which  certain  towns  and  cities 
indeed  were  at  first  excepted,  but  almost  the  whole  of 
these  exceptions  have  been  since  repealed  by  the  late  act 
for  regulating  municipal  corporations  (z). 

Thus  much  of  the  countries  subject  to  the  laws  of  England; 
the  consideration  of  which  involves,  in  a  general  point  of 
view,  that  of  the  persons  also,  to  whom  these  laws  are  ap- 
plicable. For  all  persons  found  within  these  territories 
fall  under  the  operation  of  these  laws,  though  in  different 
degrees:  British  subjects  (that  is  persons  bom  within  any 
part  of  the  dominions  of  the  crown,  and  in  some  cases 
their  descendants  also,  though  born  in  foreign  parts)  being 
in  a  full  and  absolute  sense  entitled  to  the  rights  conferred 
by  these  laws,  and  liable  to  the  obligations  they  impose; 
but  aliens  (or  those  who  are  not  British  subjects)  in  a 
limited  sense  only;  as  we  shall  have  occasion  more  parti- 
cularly to  explain  hereafter. 

(0  As  to  the  appointment  of  their  (x)  Russeirs  Refonn  Act,  p.  5. 

sheriffs,  see  5  &  6  Will.  4,  c.  76,  (y)  2  Will.  4,  c.  45,  s.  17. 

s.  61.  (s)  5  &  6  Will.  4,  c.  76,  s.  109. 

(u)  Their  names  are  given  in  Rus-  Some  farther  provisions  as  to  coun- 

selPs  Reform  Act,  p  6;  and  in  the  ties  corporate  are  contained  in  51  Geo. 

Population  Absttact  of  1831,  vol.  i.  p.  3,  c.  100  *,  60  Geo.  3  &  I  Geo.  4,  c. 

xiv.     Et  vide  3  Geo.  I.  c.  15;  5  &  6  4,  s.  6;  2&  3  Vict  c.  72. 
Will.  4,c»76,s.61,l09. 
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Ik  a  disquisition  of  such  extent  and  variety  as  that  on 
which  we  are  about  to  enter,  it  is  obviously  of  the  first 
importance  to  lay  down  a  proper  preliminary  arrangement 
of  the  subject;  and  the  plan  of  division  which  appears  to 
be  most  suitable  to  a  treatise  of  this  description,  is  one 
founded  on  a  consideration  of  the  nature  of  municipal  law 
in  the  abstract,  and  of  the  objects  or  purposes  towards 
which  it  is  directed.  It  will  be  necessary,  therefore,  to  re- 
cur for  a  moment  to  the  views  taken  of  this  subject  in  a 
preceding  part  of  the  work. 

We  have  seen  that  the  municipal  law  is  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in  the  state(a), 
whose  authority  to  prescribe  it  has  been  referred  to  the 
contract  implied  in  civil  society,  that  its  members  should 
submit  to  certain  restraints  of  their  natural  freedom,  in 
order  to  secure  to  each  the  enjoyment  of  defined  liberties 
and  advantages;  and  these  we  have  comprehended  under 
the  general  name  of  rights  (b).  It  results  from  these  consi- 
derations, that  in  every  country,  the  true  and  proper  ob- 
jects of  the  law  consist  in  the  establishment  and  mainte- 
nance of  the  rights  sevenrlly  due  to  the  different  members 
of  the  community. 

(a)  Sup.  p.  25.  (b)  Sup.  p.  29. 
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The  idea  of  rights,  however,  natarally  suggests  the  cor- 
relative one  of  wrongs;  for  every  right  is  capable  of  being 
violated.  A  right  to  receive  payment  for  goods  sold  (for 
example)  implies  a  wrong  on  the  part  of  him  who  owes, 
but  withholds,  the  price;  a  right  to  live  in  personal  secu- 
rity, a  wrong  on  the  part  of  him  who  commits  personal 
violence.  And,  therefore,  while  in  a  general  point  of  view 
the  law  is  intended  for  the  estabUshment  and  mainte- 
nance of  rights,  we  find  it  on  closer  examination  to  be 
dealing  both  with  rights  and  wrongs.  It  first  fixes  the 
character  and  definition  of  rights,  and  then,  with  a  view  to 
their  effectual  security,  proceeds  to  define  wroi^,  and  to 
devise  the  means  by  which  the  latter  shall  be  prevented 
or  redressed. 

These  considerations  form  the  most  convenient  basis 
upon  which  to  construct  the  principal  division  of  the  laws 
of  England;  and  we  shall  therefore  sever  them  (like 
former  writers(&))  into  two  portions,  one  of  which  regards 
Rights,  and  the  other  Wrongs. 

But,  again,  if  rights  be  analyzed,  they  will  be  found 
to  consist  of  several  kinds.  For  first  they  are  such  as  re- 
gard a  man's  own  person;  secondly,  such  as  regard  his 
dominion  over  the  external  and  sensible  things  by  which 
he  is  surrounded;  thirdly,  such  as  r^ard  his  private  rela- 
tions, as  a  member  of  a  family;  fourthly,  such  as  regard 
his  social  state  or  condition,  as  a  member  of  the  commu- 
nity; the  first  of  which  classes  may  be  designated  as  per^ 
sonal  rights,  the  second,  as  rights  of  property,  the  third,  as 
rights  in  private  relations,  and  the  fourth,  as  public  rights. 

In  these  divisions  of  rights,  it  is  to  be  observed,  that  we 
everywhere  mean  to  include  the  converse  or  reciprocal 
consideration  of  duties.  For  whatever  is  due  to  one  man 
or  set  of  men,  is  necessarily  due  from  another.  Thus  the 
right  of  one  man  to  receive  fix>m  another  the  price  of  a 
commodity  sold,  casts  upon  the  latter  the  duty  of  paying 

(6)  Hale  and  Blackiiooe ;  Yide  tha      Laws  of  Eogknd,  and  BIaekstoiie*i 
Preface    to  Hale's  Analysis  of  the      Comm.  vol.  i.  p.  122. 
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that  price;  and  the  general  right  of  each  individual  to  Uve 
in  personal  security,  implies  the  converse  duty  on  the  part 
of  others  not  to  sabject  him  to  any  violence.  The  party  too, 
who  possesses  the  right,  is  in  general  himself  subject  to  some 
resulting  duty.  Thus  the  people  have  a  right  to  Uve  under 
the  form  of  government  established  by  law,  and  are  under  a 
corresponding  duty  of  submission  to  that  government.  In 
the  discussion  of  rights,  therefore,  it  is  often  necessary  to 
speak  also  of  duties.  Indeed,  it  is  under  the  aspect  of  du- 
ties principally,  that  some  rights  require  to  be  considered. 

To  avoid,  however,  any  misapprehension  from  the  use 
of  the  term  duties,  we  may  remark  that  there  are  some 
duties  which  have  no  connection  with  rights  in  the  sense 
which  we  have  affixed  to  the  latter  expression;  and  of 
such  duties  our  law  consequently  takes  no  cognizance. 
These  are,  such  as  the  law  of  God  or  conscience  pre- 
scribes, but  the  violation  of  which  by  the  individual,  is  at- 
tended with  no  direct  mischief  to  others.  Thus  pubUc 
sobriety  is  a  duty  recognized  by  the  law,  having  regard  to 
the  right  of  each  citizen  to  be  protected  from  disgusting 
or  contaminating  exhibitions  of  vice;  but  private  sobriety 
is  not  enforced  by  any  legal  sanction,  because  secret  in- 
tcmcation,  though  equally  opposed  with  open  drunken- 
ness to  conscience  and  the  law  of  Grod,  is  no  violation  of 
any  human  right,  nor  its  commission,  if  by  any  means 
detected,  a  fit  subject  for  human  punishment. 

Wrongs  also  may  be  subdivided;  but  as  regards  these, 
we  are  necessarily  led  to  adopt  a  different  principle  of  dis- 
tribution. For  the  leading  distinction  here  depends  not 
on  the  character  of  the  right  violated,  but  on  the  party 
who  is  supposed  to  sustain  injuiy  from  its  violation.  Ac- 
cording to  the  view  which  our  law  takes  of  this  subject, 
the  violation  of  a  right  may  in  some  instances  amount  to 
an  injury  to  the  particular  individual  only,  but  in  others  it 
may  take  the  character  of  an  injury  to  the  public  at  large(c). 

(e)  Vide  4  Bl.  C.  pp.  5,  6. 
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When  viewed  in  the  first  aspect,  it  is  usually  called  a  civil 
injury^  when  in  the  last,  a  crime.  Thus  the  withholding 
of  money  due,  is  a  wrong  to  the  individual;  and  conse- 
quently a  civil  injury;  but  it  is  considered  as  not  affecting 
the  public;  and  therefore  it  is  no  crime.  On  the  other 
hand,  to  deprive  a  man  of  his  money  by  theft  or  robbery,  is 
held  to  be  a  wrong  to  the  public,  and  therefore  a  crime; 
though  it  is  also  a  civil  injury,  if  considered  in  relation 
to  the  damage  which  the  party  individually  sustains.  The 
considerations  which  tend  to  determine  whether  a  given 
species  of  wrong  shall  be  treated  as  an  injury  to  the  indi- 
vidual, or  to  the  public,  or  both,  constitute  a  subject 
which  it  would  be  premature  to  enter  upon  in  this  place, 
and  which  belongs  to  a  later  portion  of  the  treatise.  It  is 
sufficient  at  present  to  have  thus  stated  the  general 
nature  of  the  distinction  between  civil  injuries  and  crimes, 
and  to  remark  that  it  is  one  of  great  practical  import^ 
ance;  for  the  law  deals  very  differently  with  the  two  kinds 
of  wrong;  the  former  being  merely  a  subject  for  redress^ 
the  latter  for  punishment. 

The  extensive  subject  under  consideration  appearing 
thus  naturally  to  resolve  itself  into  the  several  divisions 
above  indicated,  we  shall  adopt  them  for  the  purpose  of 
the  present  work;  and  our  method,  or  order  of  discussion, 
will  be  as  follows: — 

Book  I.  Of  Personal  Rights. 

II.  Of  Rights  of  Property. 

III.  Of  Rights  in  Private  Relations. 

IV.  Of  Public  Rights. 

V.  Of  Civil  Injuries;  including  also  the  modes  of 

Redress  which  the  law  provides  for  them. 
VI.  Of  Crimes;   comprising  also  the  modes  of 
Criminal  Prosecution. 

We  are  now  first  to  consider  personal  rights,  or  those 
which  relate  to  a  man's  own  person.    As  these  are  the 
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most  important,  so  are  they  also  the  most  simple  of  all 
that  are  secured  to  men  by  the  institutions  of  society;  and 
the  law  has  been  much  less  frequently  employed  in  fixing 
their  definition  and  boundaries  than  in  devising  redress  or 
ponishment  in  case  of  their  violation.  The  discussion  of 
these  rights  will  consequently  lie  in  a  comparatively 
narrow  compass.  They  consist  of  two  principal  or  pri- 
mary articles,  the  right  otPersoncU  Security ^  and  the  right 
of  Personal  Liberty, 

[[I.  The  right  of  Personal  Security  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs, 
his  body,  his  health,  and  his  reputation. 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent 
by  nature  in  every  individual;  and  it  begins,  in  contempla- 
tion of  law,  as  soon  as  an  infant  is  able  to  stir  in  the 
mother's  womb.  For  if  a  woman  is  quick  with  child,  and 
by  a  potion  or  otherwise  killeth  it  in  her  womb;  or  if  any 
one  beat  her,  whereby  the  child  dieth  in  her  body,  and 
she  is  delivered  of  a  dead  child ;  this,  though  not  murder, 
was  by  the  ancient  law  homicide  or  manslaughter  (c). 
But  the  modern  law  doth  not  look  upon  this  offence  in 
quite  so  atrocious  a  light,  but  merely  as  a  heinous  misde- 
mesnor.^  If  the  child,  however,  is  bom  alive,  and  after- 
wards dies  of  the  potion  or  battery,  the  case  is  very  differ- 
ent, and  amounts  to  murder(cf). 

[[An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb, 
is  supposed  in  law  to  be  born  for  many  purposes.  It  is 
capable  of  having  a  legacy,  or  a  surrender  of  a  copyhold 
estate,  made  to  it.  It  may  have  a  guardian  assigned  to 
it(«);  and  it  is  enabled  to^  take  by  descent,  and  to  [[have 

(e)  "  Si  aliquit  mulierem  prggnan-  &  1  Vict   c.  85,  s.  6,  whoever  ihall 

tem  pereusterit,  vel  §i  vewnum  dgderit,  adminiiter  aoy  Doxioiu  thing*  or  lue 

per  quod  feeerit  abortioam,  n  pu^rpe-  any  iostnimeDt,  or  other  meaoi,  to 

riMmJamJbrmaivm  fuerit,  et  masimM  procure  the  miscarriage  of  a  woman 

nfuerit  animatum,faeU  homieidiumJ'  ahall  be  guilty  of  felony,  and  subject 

— >Bracton,  I.  3,  c.  4.  to  transportation. 

(d)  3  Inst.  50.    And  by  7  Will.  4  (f)  Sut.  12  Car.  2,  c.  24,  s.  8. 

VOL.  I.  K 
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[[an  estate  limited  to  its  use,  and  to  take  afterwards  by  such 
limitation^  as  if  it  were  then  actually  bom(/).  And  in 
this  point  the  civil  law  agrees  vridi  ours(^).]]  In  the  case 
of  descent,  howe ver,  the  presumptive  heir  may  enter  and  re- 
ceive the  profits  for  his  own  use  till  the  birth  of  the 
child(A). 

[[2.  A  man's  limbs  (by  which  for  the  present  we  only 
understand  those  members  which  may  be  useful  to  him  in 
fight,  and  the  loss  of  which  alone  amounts  to  mayhem  by 
the  common  law)  are  also  the  gift  of  the  wise  creator,  to 
enable  him  to  protect  himself  from  external  injuries  in  a 
state  of  nature.^  To  these  therefore,  as  to  life  itself,  he 
may  be  said  to  have  a  natural  inherent  right. 

[[Both  the  life  and  limbs  of  a  man  are  of  such  high  value 
in  the  estimation  of  the  law  of  England,  that  it  pardons 
even  homicide,  if  committed  se  defendendoy  or  in  order  to 
preserve  them.  For  whatever  is  done  by  a  man,  to  save 
either  life  or  member,  is  looked  upon  as  done  upon  the 
highest  necessity  and  compulsion.  Therefore  if  a  man 
through  fear  of  death  or  mayhem  is  prevailed  upon  to 
execute  a  deed,  or  do  any  other  legal  act;  these,  though 
accompanied  with  all  other  the  requisite  solemnities,  may 
be  afterwards  avoided,  if  forced  upon  him  by  a  well- 
grounded  apprehension  of  losing  his  life,  or  even  his  limbs, 
in  case  of  his  non-compUance(i).  And  the  same  is  also 
a  sufficient  excuse  for  the  commission  of  many  misdemes- 
nors,  as  will  appear  in  the  course  of  these  Commentaries. 
The  constraint  a  man  is  under  in  these  circumstances,  is 
called  in  law  duress^  firom  the  Latin  durUieSf  of  which 
there  are  two  sorts;  duress  of  imprisonment,  where  a  man 

(/)  Betle  V.  Beale,  1  P.  Wros.  eivili  int§Uiguntur  in  rertun  natwra 

246 ;  Doe  v.  Clarke,  2  H.  81.  399  $  em,  cum  d»  wrum  cmmnocio  agatur" 

Wallii  V.  HodsoD,  2  Atk.  117;  10  fit  Ff.  J.  6,  26. 

11  Will.  3,  c.  16;  et  vide  Co.  Litt.  (A)  Goodtitlo  v.  Newman,  3  Wib. 

390,  a;  Doe  v.  Lancashire,  6  T.  R.  526. 

49.  (i)  2  InsL  483. 

(g)  -'  Qui  in  utero  sunt,  injure 
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{[actually  loses  his  liberty,  of  which  we  shall  presently 
speak;  and  duress  per  minas,  where  the  hardship  is  only 
threatened  and  impending,  which  is  that  we  are  now  dis- 
oooTsing  of.     Duress  per  minas  is  either  for  fear  of  loss  of 
life,  or  else  for  fear  of  mayhem,  or  loss  of  limb.    And  this 
fear  must  be  upon  sufficient  reason;  '^non/'  as  Bracton 
expresses  it,  **  sttspicio  cujusUbet  vani  et  meticulosi  homi- 
nis,  sed  talis  qui  possit  cadere  in  virum  constantem;  talis 
emim  debet  esse  metus,  qui  in  se  contineat  vitce  perictdum, 
entt  corporis  cruciatum{k),     A  fear  of  battery,  or  being 
beaten, .though  never  so  well  grounded,  is  no  duress;  nei- 
ther is  the  fear  of  having  one's  house  burned,  or  one's 
goods  taken  away  and  destroyed;  because  in  these  cases, 
should  the  threat  be  performed,  a  man  may  have  satisfac- 
tion by  recovering  equivalent  damages  (/);  but  no  suitable 
atonement  can  be  made  for  the  loss  of  life  or  limb.    And 
the  indulgence  shown  to  a  man  under  this,  the  principal, 
sort  of  duress,  the  fear  of  losing  his  life  or  limbs,  agrees 
also  with  that  maxim  of  the  civil  law ;  ^*  ignoscitur  ei  qui 
sanguinem  suum  qualiter  qualiter  redemptum  voluif\m). 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  also  furnishes 
him  with  every  thing  necessary  for  their  support.  For 
there  is  no  man  so  indigent  or  wretched,  but  he  may  de- 
mand a  supply  sufficient  for  all  the  necessities  of  life  from 
the  more  opulent  part  of  the  community,  by  means  of  the 
several  statutes  enacted  for  the  relief  of  the  poor,  of  which 
in  their  proper  places.  A  humane  provision;  yet,  though 
dictated  by  the  principles  of  society,  discountenanced  by 
the  Roman  laws.  For  the  edicts  of  the  Emperor  Constan- 
tine,  commanding  the  public  to  maintain  the  children  of 
those  who  were  unable  to  provide  for  them,  in  order  to 
prevent  the  murder  and  exposure  of  infants,  an  institution 
founded  on  the  same  principle  as  our  foundling  hospitals, 

(k)   Bract.  ].  2,  c.  5 ;    Co.  Litt.  (0  2  Inst.  463. 

162  a»  253  b;   R.  v,  SouthertOD,  6  (m)  Ff.  48,  2M. 

Eait,  144 

k2 
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[[though  comprised  in  the  TheodosianCode(n),were  rejected 
in  Justinian's  Collection. 

These  rights  of  life  and  member  can  only  be  determined 
by  the  death  of  the  person;]  which  is  either  a  civil  or  na- 
tural death(o).  Civil  death  occurs  where  a  man  by  act  of 
parliament  or  judgment  of  law  is  attainted  of  treason  or 
felony;  for  immediately  upon  such  attainder  he  loses 
(subject  indeed  to  some  exceptions)  his  civil  rights  and 
capacities,  and  becomes,  as  it  were,  dead  in  law(p).  It 
also  took  place  formerly,  where  any  man  [[abjured  the 
realm  (9),  by  the  process  of  the  common  law,  or  entered 
into  religion ;  that  is,  went  into  a  monastery,  and  became 
there  a  monk  professed:  in  which  cases  he  was  absolutely 
dead  in  law,  and  his  next  heir  should  have  his  estate.  For 
such  banished  man  was  entirely  cut  oiF  from  society ;  and 
such  a  monk,  upon  his  profession,  renounced  solemnly  all 
secular  concerns;  and  besides,  as  the  popish  clergy  claimed 
an  exemption  from  the  duties  of  civil  Ufe  and  the  commands 
of  the  temporal  magistrate,  the  genius  of  the  English  laws 
would  not  suffer  those  persons  to  enjoy  the  benefits  of 
society,  who  secluded  themselves  from  it,  and  refused  to 
submit  to  its  regulations  (r).  A  monk  was  therefore  ac- 
counted civiliter  mortuus,  and  when  he  entered  into  reli- 
gion might,  like  other  dying  men,  make  his  testament  and 
executors ;  or,  if  he  made  none,  the  ordinary  might  grant 
administration  to  his  next  of  kin,  as  if  he  were  actually 
dead  intestate.  And  such  executors  and  administrators  had 
the  same  power,  and  might  bring  the  same  actions  for  debts 
due  to  the  religious,  and  were  liable  to  the  same  actions 
for  those  due  from  him,  as  if  he  were  naturally  deceased  (<)• 
Nay,  so  far  has  this  principle  been  carried,  that  when  one 
was  bound  in  a  bond  to  an  abbot  and  his  successors,  and 

(n)  L.  xi.  c.  97.  dal  law,  I.  it.  t.  tl.  dmit  eu§  miUt 

(0)  Co.  Utt  132  a.  ieeuli,  qui  faeha  at  miUt  ChriUi  ; 

(p)  3  lost.  213 ;  4  Bl.  Com.  380.  nee  beneficium  jtertinH  ad  turn  qui  non 

(9)  Co.  Liu.  153  a;   Newsome  v.  dibet  gerere  offieium. 
Bowyer.  3  P.  Wms.  37,  n.  (B.)  («)  Litt.  a.  200. 

(r)  This  was  also  a  rule  in  the  feu- 
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[[afterwards  made  his  executors  and  professed  himself  a 
monk  of  the  same  abbey ,  and  in  process  of  time  was  him- 
self made  abbot  thereof;  here  the  law  gave  him,  in  the 
capacity  of  abbot,  an  action  of  debt  against  his  own  exe- 
cutors to  recover  the  money  due  (t).  In  short,  a  monk  or 
religious  was  so  effectually  dead  in  law,  that  a  lease  made 
even  to  a  third  person,  during  the  life  (generally)  of  one 
who  afterwards  became  a  monk,  determined  by  such  his 
entry  into  religion  :  for  which  reason  leases,  and  other 
conveyances  for  hfe,  were  usually  made  to  have  and  to 
hold  for  the  term  of  one's  natural  life(u).  But,  even  in 
the  times  of  popery,  the  law  of  England  took  no  cogni- 
zance of  profession  in  any  foreign  country,  because  the 
fact  could  not  be  tried  in  our  courts  (v);  and  therefore, 
since  the  Reformation,  this  disability  is  held  to  be  abo- 
lished (jt):  as  is  also  the  disability  of  banishment,  conse- 
quent upon  abjuration,  by  statute  21  Jac.  I.  c.28.(y))] 

[This  natural  life  being,  as  was  before  observed,  the 
immediate  donation  of  the  great  creator,  cannot  legally  be 
disposed  of  or  destroyed  by  any  individual,  neither  by  the 
person  himself,  nor  by  any  other  of  his  fellow-creatures, 
merely  upon  their  own  authority.]  Yet  nevertheless  it  may 
be  lawfully  taken  away  (as  before  observed)  in  the  neces- 
sary defence  of  life  or  limb(2)  ,and  is  also  capable  of  being 
forfeited  for  the  breach  of  those  laws  of  society  which  arcs 
enforced  by  the  sanction  of  capital  punishments ;  of  the 
nature,  restrictions,  expedience  and  legaUty  of  which,  we 
may  hereafter  more  conveniently  inquire  in  a  subsequent 
part  of  these  commentaries.  At  present  it  may  suffice  to 
observe,  that  it  results  from  the  very  nature  of  the  social 
compact,  on  which  we  have  supposed  all  municipal  law  to 
be  founded,  that  no  privation  or  restraint  ought  in  any  case 
to  be  inflicted  on  the  individual,  unless  it  be  indispensable 

(0  Co.  Litt  133  b.  (x)  Rex  o.  Lady  Portiogton,  I  Salk. 

(u)   ArchbiBhop  of  Canterbury's  162. 

case,  %  Rep.  48  b;  Co.  litU  132  a.  {y)  1  Hale,  P.  C.  605. 

(v)  Co.  LitL  13S  b.  (0  Vide  BOp.  p.  130. 
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to  the  protection  of  some  public  interest  of  adequate  im- 
portance. All  laws  therefore  savour  of  injustice  and  op- 
pression, which  authorize  the  destruction  of  life  or  mem- 
ber in  order  to  secure  a  public  object  of  comparatively 
trivial  character;  or  even  an  object  of  the  highest  conse- 
quence to  the  public,  but  capable  of  being  sufficiently 
secured  by  some  more  lenient  method.  We  shall  find  ac- 
cordingly, that  though  the  law  of  England  in  some  cases 
afiects  the  life  of  the  deUnquent,  it  is  only  for  the  prevention 
of  crimes  of  the  deepest  dye — the  severity  by  which  our 
penal  system  was  once  unhappily  distinguished  having 
been  progressively,  and  now  at  length  effectually,  softened 
by  the  milder  spirit  of  modem  legislation.  To  this,  it  may 
be  proper  to  add,  that  our  form  of  government,  or  consti- 
tution, is  an  utter  stranger  to  any  arbitrary  power,  of  kil- 
ling or  maiming  the  subject  without  the  express  warrant 
of  law.  [^"  Nullvs  liber  homo/'  says  the  great  charter  (a), 
*^aliquo  modo  destruatur,  nisi  per  legale  judicium  parium 
suorum  out  per  legem  terra/*  Which  words,  "  aliquo  modo 
destruatur/'  according  to  Sir  Edward  Coke  (6),  include  a 
prohibition  not  only  of  killing  and  maiming^  but  also  of 
torturing  (to  which  our  laws  are  strangers),  and  of  every 
oppression  by  colour  of  an  illegal  authority.  And  it  is 
enacted  by  the  statute  5  Edw.  III.  c.  9.  that  no  man  shall 
be  forejudged  of  life  or  Umb,  contrary  to  the  great  charter 
and  the  law  of  the  land :  and  again,  by  statute  28  Edw. 
III.  c.  3,  that  no  man  shall  be  put  to  death  without  being 
brought  to  answer  by  due  process  of  law.] 

3.  A  man  is  also  entitled,  as  to  his  whole  body,  to  secu- 
rity firom  all  corporal  insults  or  injuries,  whether  by  me- 
naces, assaults,  beating,  wounding,  or  otherwise,  though 
they  may  amount  not  to  destruction  of  life  or  member. 

4.  To  the  preservation  of  his  health  from  such  practices 
as  may  prejudice  or  annoy  it;  and 

5.  To  the  security  of  his  reputation  or  good  name  from 
slander. 

(a)  C.  «9.  (6)  t  InL  48. 
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But  these  three  last  articles,  it  will  suffice  to  have 
barely  mentioned  among  personal  rights.  It  is  to  their 
infringement,  rather  than  to  the  rights  themselves,  that 
the  provisions  of  the  laws  have  been  in  general  directed ; 
and  a  more  convenient  place  for  their  further  discussion 
will  consequently  be  found  in  that  part  of  the  work  which 
relates  to  wrongs. 

[II.  Next  to  personal  security,  the  law  of  England  re- 
gards, asserts,*  and  preserves  the  Personal  Liberty  of  indi« 
viduals.    This  personal  hberty  consists  in  the  power  of 
loco-motion,  of  changing  situation,  or  moving  one's  person 
to  whatsoever  place  one's  own  inclination  may  direct; 
without  imprisonment  or  restraint,  unless  by  due  course 
of  law.    Concerning  which  we  may  make  the  same  obser- 
vations as  upon  the  preceding  article ;  that  it  is  a  right 
strictly  natural ;]]  that  the  laws  of  England  never  abridge 
it  without  sufficient  reason ;  [[and  that  in  this  kingdom  it 
cannot  ever  be  abridged  at  the  mere  discretion  of  the 
magistrate,  without  the  explicit  permission  of  the  laws. 
Here  again  the  language  of  the  great  charter  (c)  is,  that 
no  freeman  shall  be  taken  or  imprisoned,  but  by  the  law- 
fiil  judgment  of  his  equals,  or  by  the  law  of  the  land.  And 
many  subsequent  old  statutes  {d)  expressly  direct,  that  no 
man  shall  be  taken  or  imprisoned  by  suggestion  or  peti- 
tion to  the  king  or  his  council,  unless  it  be  by  legal  in- 
dictment, or  the  process  of  the  common  law.     By  the 
petition  of  right,  3  Car.  I.,  it  is  enacted,  that  no  freeman 
shall  be  imprisoned  or  detained  without  cause  shown,  to 
which  he  may  make  answer  according  to  law.    By  16  Car.  I . 
c.  10,  if  any  person  be  restrained  of  his  liberty  by  order  or 
decree  of  any  illegal  court,  or  by  command  of  the  king's 
majesty  in  person,  or  by  warrant  of  the  council  board,  or 
of  any  of  the  privy  council ;  he  shall,  upon  demand  of  his 
counsel,  have  a  writ  of  habeas  corpus^  to  bring  his  body 
before  the  court  of  King's  Bench  or  Common  Pleas;  who 

(c)  C.  29.  (d)  6  Edw.  III.  c.  9;  26  Edw. 

III.  Bt.  5.  c.  4  ;   28  Edw.  111.  c.  9. 
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[[shall  determine  whether  the  cause  of  his  commitment  be 
justy  and  thereupon  do  as  to  justice  shall  appertain.  And 
by  31  Car.  II.  c.  2,  commonly  called  the  Habeas  Carpus 
Act,'2  (amended  and  enforced  by  66  Geo.  III.  c.  100,)  [[the 
methods  of  obtaining  this  writ  are  so  plainly  pointed  out 
and  enforced,  that,  so  long  as  this  statute  remains  unim- 
peached,  no  subject  of  England  can  be  long  detained  in 
prison,  except  in  those  cases  in  which  the  law  requires 
and  justifies  such  detainer(6).  And,  lest  this  act  should 
be  evaded  by  demanding  unreasonable  bail  or  sureties 
for  the  prisoner's  appearance,  it  is  declared  by  1  W.  tc 
M.  St.  2.  c.  2.  that  excessive  bail  ought  not  to  be  re* 
quired. 

Of  great  importance  to  the  public  is  the  preservation  of 
this  personal  liberty  :  for  if  once  it  were  left  in  the  power  of 
any,  the  highest,  magistrate,  to  imprison  arbitrarily  whom- 
ever he  or  his  officers  thought  proper,]  (as  in  France  was 
once  daily  practised  by  the  crown)  (/),  [[there  would  soon 
be  an  end  of  all  other  rights  and  immunities.  Some  have 
thought,  that  unjust  attacks,  even  upon  life  or  property,  at 
the  arbitrary  will  of  the- magistrate,  are  less  dangerous  to 
the  commonwealth,  than  such  as  are  made  upon  the  per- 
sonal liberty  of  the  subject.  To  bereave  a  man  of  life,  or 
by  violence  to  confiscate  his  estate,  without  accusation  or 
trial,  would  be  so  gross  and  notorious  an  act  of  despotism, 
as  must  at  once  convey  the  alarm  of  tyranny  throughout 
the  whole  kingdom :  but  confinement  of  the  person,  by 
secretly  hurrying  him  to  gaol,  where  his'sufferings  are  un- 
known  or  foi^otten,  is  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  of  arbitrary  govern- 
ment. And  yet  sometimes,  when  the  state  is  in  real  dan- 
ger, even  this  may  be  a  necessary  measure.     But  the 

(e)   The  Court  will  not  grant  a  daring  the  mild  administration  of  Car- 

habeas  corpus  as  of  course,  and  with-  dinal  Fleury,  above  54,000  lettret  d» 

out  probable  cause  shown,  Hobhouse's  cachet  were  issued,  upon  the  single 

case,  3  Bam.  &  Aid.  420.  ground  of   the    famous  bull  (/n^«* 

(/)  It  is  stated  by  Blackstone  that,  nitui. 
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[[happiness  of  our  constitution  is,  that  it  is  not  left  to  the 
executive  power  to  determine  when  the  danger  of  the 
state  is  so  great,  as  to  render  this  measure  expedient: 
for  it  is  the  parliament  only,  or  legislative  power,  that, 
whenever  it  sees  proper,  can  authorize  the  crown,  by  sus- 
pending the  Habeas  Corpus  Act  for  a  short  and  limited 
time,  to  imprison  suspected  persons]]  without  the  possi- 
bility of  their  obtaining  their  discharge  during  that  period 
by  any  interference  of  the  courts  of  lawC^r);  [[as  the  senate 
of  Rome  was  wont  to  have  recourse  to  a  dictator,  a  ma- 
gistrate of  absolute  authority,  when  they  judged  the  re- 
public in  any  imminent  danger.  The  decree  of  the  senate, 
which  usually  preceded  the  nomination  of  this  magistrate, 
^  dent  operam  cansules^  ne  quid  respublica  detrimenti  ca- 
piat" was  called  the  senatus  consultum  ultima  necessi- 
tatis: in  like  manner  this  experiment  ought  only  to  be 
tried  in  cases  of  extreme  emergency;  and  in  these  the 
nation  parts  with  its  liberty  for  a  while,  in  order  to  pre- 
serve it  for  ever. 

The  confinement  of  the  person  in  any  wise,  is  an  impri- 
sonment. So  that  the  keeping  a  man  against  his  will  in  a 
private  house,  putting  him  in  the  stocks,  arresting  or  for- 
cibly detaining  him  in  the  street,  is  an  imprisonment  (A). 
And  the  law  so  much  discourages  unlawful  confinenent, 
that  if  a  man  is  under  duress  of  imprisonment^  which  we 
before  explained  to  mean  a  compulsion  by  an  illegal  re- 
straint of  liberty,  until  he  seals  a  bond  or  the  like,  he 
may  allege  this  duress,  and  avoid  the  extorted  bond. 
But  if  a  man  be  lawfully  imprisoned,  and  either  to  procure 
his  discharge,  or  on  any  other  fair  account,  seals  a  bond 
or  a  deed,  this  is  not  by  duress  of  imprisonment,  and  he 
is  not  at  liberty  to  avoid  it  (i).]]  To  make  a  commitment 
to  prison  lawful,  [[it  must  either  be  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  some  legal  officer 

(g)  Mr.  Justice  Coleridge  refers  to      ridge't  BlaehsUmt,  vo]«  i.  p.  136. 
57  Geo.  III.  c.  3.  and  c.  55,  as  in-  (h)  2  Inst.  589^ 

stances  of   suspending    acts.— Cofc-  (t)  2  Inst  482. 


138 


BOOK  I. — OF  PBBSONAL  BIGHTS. 


Qhaving  authority  to  commit;  which  warrant  must  be  in 
writing,  under  the  hand  and  seal  of  the  magistrate,  and  ex- 
press the  causes  of  the  commitment,  in  order  to  be  exa* 
mined  into  if  necessary  upon  a  habeas  corpus.  If  there  be 
'  no  cause  expressed,  the  goaler  is  not  bound  to  detain  the 
prisoner  (A).  For  the  law  judges  in  this  respect,  saith  Sir 
£dward  Coke,  like  Festus,  the  Roman  governor,  that  it 
is  unreasonable  to  send  a  prisoner,  and  not  to  signify 
withal  the  crimes  alleged  against  him. 

A  natural  and  regular  consequence  of  this  personal 
liberty,  is,  that  every  EngUshman  may  claim  a  right  to 
abide  in  his  own  country  so  long  as  he  pleases,  and  not 
to  be  driven  from  it  unless  by  the  sentence  of  the  law. 
The  king  indeed,  by  his  royal  prerogative,  may  issue  out 
his  writ  ne  exeat  regno,  and  prohibit  any  of  his  sub- 
jects from  going  into  foreign  parts  vnthout  licence  (/). 
This  may  be  necessary  for  the  public  service  and  safe- 
guard of  the  commonwealth.  But  no  power  on  earth, 
except  the  authority  of  parliament,  can  send  any  subject 
of  England  out  of  the  land  against  his  will ;  no,  not  even 
a  criminal.]]  For  exile  was  never  sanctioned  by  the 
common  law,  except  in  the  case  of  abjuration  above  re- 
ferred to(m);  and  though  that  species  of  exile  called  trans- 
portation, (viz.  conveyance  to  some  fixed  place  beyond 
the  seas,  with  confinement  there,)  has  been  introduced 
in  modem  times,  it  always  takes  place  either  by  the 
choice  of  the  criminal  himself  to  escape  a  capital  punish- 
ment, or  else  by  the  express  direction  of  some  act  of 
parliament(n).    [To  this  purpose  the  great  charter(o)  de- 


{k)  2  Inst.  52,  53.  See  1  ChiUy, 
Crim.  Law,  1 10,  &c. 

(i)  F.  N.  B.  85. 

(m)  Co.  litt  133  a. 

(n)  It  U  laid  that  exile  was  6r8t 
iDtrodaced  as  a  puDishment  by  the 
legislature  in  the  39th  year  of  Elix., 
when  a  statute  enacted  that,  "  such 
rogues  as  were  dangerous  to  the  infe- 
rior people  should  be  banished  the 


realm ;"  (39  Elit,  c.  4.  See  Bar.  Ant. 
Stat.  269.)  and  that  the  first  statute 
in  which  the  word  transportation  is 
used  is  the  18  Car.  II.  c.  3.  which 
gives  a  power  to  the  judges  at  their 
discretion  either  to  execute  or  trans- 
port to  America  for  life  the  Moss- 
troopers of  Cumberland  and  North- 
umberland, (2  Woodd,  498.) 
(o)  C.  29. 
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[[clares  that  no  freeman  shall  be  banished,  unless  by  the 
judgment  of  his  peers,  or  by  the  law  of  the  land.  And  by 
the  Habeas  Corpus  Act,  31  Car.  II.  c.  2.  (that  second  Magna 
Charta,  and  stable  bulwark  of  our  liberties),  it  is  enacted, 
that  no  subject  of  this  realm,  who  is  an  inhabitant  of 
England,  Wales,  or  Berwick,  shall  be  sent  prisoner  into 
Scotland,  Ireland,  Jersey,  Guernsey,  or  places  beyond  the 
seas  (where  they  cannot  have  the  full  benefit  and  protec- 
tion of  the  common  law);  but  that  all  such  imprisonments 
shall  be  illegal;  that  the  person  who  shall  dare  to  commit 
another  contrary  to  this  law  shall  be  disabled  from  bear- 
ing any  office,  shall  incur  the  penalty  of  a  pramunire,  and 
be  incapable  of  receiving  the  king's  pardon;  and  the  party 
suffering  shall  also  have  his  private  action  against  the 
person  committing,  and  all  his  aiders,  advisers,  and  abet- 
tors, and  shall  recover  treble  costs,  besides  his  damages, 
which  no  jury  shall  assess  at  less  than  five  hundred 
pounds. 

The  law  is  in  this  respect  so  benignly  and  liberally  con- 
strued for  the  benefit  of  the  subject,  that,  though  within 
the  realm  the  king  may  command  the  attendance  and 
service  of  all  his  liegemen,  yet  he  cannot  send  any  man 
out  of  the  realm,  even  upon  the  public  service ;  excepting 
sailors  and  soldiers,  the  nature  of  whose  employment  ne- 
cessarily implies  an  exception;  he  cannot  even  constitute 
a  man  lord  deputy  or  lieutenant  of  Ireland  against  his 
will,  nor  make  him  a  foreign  ambassador  (p).  For  this 
might  in  reality  be  no  more  than  an  honourable  exile.] 

What  has  been  hitherto  said  on  the  subject  of  personal 
liberty,  refers,  it  will  be  observed,  chiefly  to  its  illegal 
restraint  by  the  authority  of  government.  When  impri- 
sonment is  illegally  inflicted  by  a  private  subject,  relief 
may  in  the  same  manner  be  had  by  habeas  corpus  :  and 
redress  may  also  be  obtained  by  action,  or  the  offender 
may  be  punished  upon  indictment.  But  the  considera- 
tion of  these  methods,  as  well  as  the  further  discussion  of 

(p)  2  Inst.  46. 
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the  mode  of  proceeding  upon  habeas  corptu,  more  pro- 
perly belongs  to  our  division  of  civil  injuries  and  of  crimes. 
They  are  glanced  at,  in  this  place,  only  in  illustration  of 
the  importance  attached  by  the  law  to  the  right  of  per- 
sonal liberty. 

In  connection  with  the  rights  of  personal  liberty  and  se- 
curity,  which  we  have  been  considering  in  this  Book,  is 
the  right  of  the  subject  to  carry  arms  for  his  defence,  suit- 
able to  his  condition  and  degree,  and  such  as  are  allowed 
by  law.  [[This  is  declared  by  the  statute  1 W.  &  M.  st.  2, 
c.  2;  and  is  indeed  a  public  allowance,  imder  due  restric- 
tions, of  the  natural  right  of  resistance  and  self-preserva- 
tion, when  the  sanction  of  society  and  laws  are  found 
insufficient  to  restrain  the  violence  of  oppression.]]  There 
is  an  ancient  enactment,  however,  against  going  armed, 
under  such  circumstances  as  may  tend  to  terrify  the 
people,  or  indicate  an  intention  of  disturbing  the  public 
peace(9);  and  by  a  modem  statute  (r),  the  training  of  per- 
sons without  lawful  authority  to  the  use  of  arms  is  pro- 
hibited, and  any  justice  of  the  peace  is  authorized  to  dis- 
perse  such  assemblies  of  persons  as  he  may  find  engaged  in 
that  occupation,  and  to  arrest  any  of  the  persons  present. 

(f)  2  £dw.  3,  c.  3,  Tide  1  Hawk.  c.  63,  i.  9, 10.  (r)  60  Geo.  3,  c.  1 . 
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OF  RIGHTS   OF   PROPERTY. 


INTRODUCTION. 

OF   PROPERTY   IN   GENERAL. 

The  rights  of  property  consist  in  a  man's  free  use,  enjoy- 
menty  and  disposal  according  to  the  laws  of  the  commu- 
nity,  of  all  his  acquisitions  in  the  external  things  around 
him.  It  may  be  desirable  to  premise  a  few  observations  on 
the  nature  and  origin  of  these  rights,  before  we  proceed 
to  distribute  and  consider  their  several  objects. 

The  rights  in  question,  though  we  speak  of  them  in  the 
plural,  in  regard  to  the  different  objects  over  which  a  man 
may  have  ownership,  and  the  different  modifications  of  that 
ownership,  are  yet  capable  of  being  reduced,  and  for  the 
purpose  of  abstract  discussion  are  usually  reduced,  to  one  ge- 
neral head— the  right  of  property,  or  the  principle  by  which 
one  man  claims  and  exercises  a  sole  and  despotic  dominion 
over  the  external  things  of  the  world,  in  total  exclusion  of  all 
other  individuals  in  the  universe.  However  generally  recog- 
nized that  right  may  be,  there  are  very  few  that  will  give 
themselves  the  trouble  to  consider  its  origin  and  founda^ 
tion.  [^Pleased  as  we  are  with  the  possession,  we  seem  afraid 
to  look  back  to  the  means  by  which  it  was  acquired,  as  if 
fearful  of  some  defect  in  our  title;  or  at  best  we  rest  satis- 
fied with  the  decision  of  the  laws  in  our  favour,  without 
examining  the  reason  or  authority  upon  which  those  laws 
have  been  built.  We  think  it  enough  that  our  title  is  de- 
rived by  the  grant  of  the  former  proprietor,  by  descent 
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[[from  our  ancestors,  or  by  the  last  will  and  testament  of 
the  dying  owner;  not  caring  to  reflect  that  (accurately 
and  strictly  speaking)  there  is  no  foundation  in  nature  or 
in  natural  law,  why  a  set  of  words  upon  parchment  should 
convey  the  dominion  of  land;  why  the  son  should  have  a 
right  to  exclude  his  fellow-creatures  from  a  determinate 
spot  of  ground,  because  his  father  had  done  so  before 
him:  or  why  the  occupier  of  a  particular  field,  or  of  a 
jewel,  when  lying  on  his  death-bed,  and  no  longer  able  to 
maintain  possession,  should  be  entitled  to  tell  the  rest  of 
the  world  which  of  them  should  enjoy  it  after  him.  These 
inquiries,  it  must  be  owned,  would  be  useless  and  even 
troublesome  in  common  life.  It  is  well  if  the  mass  of 
mankind  will  obey  the  laws  when  made,  without  scruti- 
nizing too  nicely  into  the  reasons  of  making  them.  But, 
when  law  is  to  be  considered  not  only  as  matter  of  prac- 
tice, but  also  as  a  rational  science,  it  cannot  be  improper 
or  useless  to  examine  more  deeply  the  rudiments  and 
grounds  of  these  positive  constitutions  of  society. 

In  the  beginning  of  the  world,  as  we  are  informed  by  holy 
writ,  the  all-bountiful  Creator  gave  to  man  "  dominion 
over  all  the  earth;  and  over  the  fish  of  the  sea,  and  over 
the  fowl  of  the  air,  and  over  every  living  thing  that 
moveth  upon  the  earth"  (a).  The  earth,  therefore,  and  all 
things  therein,  are  the  general  property  of  all  mankind, 
exclusive  of  other  beings,  from  the  immediate  gift  of  the 
Creator.  And,  while  the  earth  continued  bare  of  inhabit- 
ants, it  is  reasonable  to  suppose  that  all  was  in  common 
among  them,  and  that  every  one  took  fi'om  the  public 
stock,  to  his  own  use,  such  things  as  his  immediate  neces- 
sities required. 

These  general  notions  of  property  were  then  sufficient 
to  answer  all  the  purposes  of  human  life;  and  might  per- 
haps still  have  answered  them,  had  it  been  possible  for 
mankind  to  have  remained  in  a  state  of  primeval  simpli- 
city:  as  may  be  collected  from  the  manners  of  many 

(a)  Genesis,  i.  28. 
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[[American  nations  when  first  discovered  by  the  Euro- 
peans; and  from  the  ancient  method  of  living  among  the 
first  Europeans  themselves,  if  we  may  credit  either  the 
memorials  of  them  preserved  in  the  golden  age  of  the 
poets,  or  the  uniform  accounts  given  by  historians  of  those 
times,  wherein  ''  erant  omnia  communia  et  indivisa  omnU 
bus,  veluti  unum  cunctis  patrimonium  es8et*\b).  Not  that 
this  communion  of  goods  seems  ever  to  have  been  appli- 
cable, even  in  the  earliest  ages,  to  ought  but  the  sub* 
stance  of  the  thing;  nor  could  it  be  extended  to  the  use  of 
it.  For,  by  the  law  of  nature  and  reason,  he,  who  first 
began  to  use  it,  acquired  therein  a  kind  of  transient  pro- 
perty, that  lasted  so  long  as  be  was  using  it,  and  no 
longer(c):  or,  to  speak  with  greater  precision,  the  right  of 
possession  continued  for  the  same  time  only  that  the  ac^  of 
possession  lasted.  Thus  the  ground  was  in  common,  and 
no  part  of  it  was  the  permanent  property  of  any  man  in 
particular;  yet  whoever  was  in  the  occupation  of  any  de- 
termined spot  of  it,  for  rest,  for  shade,  or  the  like,  acquired 
for  the  time  a  sort  of  ownership,  from  which  it  would 
have  been  imjust,  and  contrary  to  the  law  of  nature,  to 
have  driven  him  by  force:  but  the  instant  that  he  quitted 
the  use  or  occupation  of  it,  another  might  seize  it  without 
injustice.  Thus  also  a  vine  or  other  tree  might  be  said  to 
be  in  common,  as  all  men  were  equally  entitled  to  its  pro- 
duce; and  yet  any  private  individual  might  gain  the  sole 
property  of  the  fruit  which  he  hscd  gathered  for  his  own 
repast.  A  doctrine  well  illustrated  by  Cicero,  who  com- 
pares the  world  to  a  great  theatre,  which  is  common  to 
the  public,  and  yet  the  place  which  any  man  has  taken  is, 
for  the  time,  his  own(<2). 

But  when  mankind  increased  in  number,  craft,  and  am- 
bition, it  became  necessary  to  entertain  conceptions  of 


(6)  JaLtin,  1.  43,  c.  I.  commune  iit,  reeU  tamtn  dici  potest, 

(c)  Barbeyr.  Puff.  1.  4,  c.  4.  ejut  este  eum  locum  ^u§m  fuisque  oo- 

((/)  Quemadmodum  Iheatrum,  eum      cupan't.—* De  Fin.  1.3,  c.  20. 
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[[more  permanent  dominion,  and  to  appropriate  to  indivi- 
duals not  the  immmediate  use  only,  but  the  very  substance 
of  the  thing  to  be  used.  Otherwise  innumerable  tumults 
must  have  arisen,  and  the  good  order  of  the  world  been 
continually  broken  and  disturbed,  while  a  variety  of  per- 
sons were  striving  who  should  get  the  first  occupation  of 
the  same  thing,  or  disputing  which  of  them  had  actually 
gained  it.  As  human  life  also  grew  more  and  more  re- 
fined, abundance  of  conveniences  were  devised  to  render 
it  more  easy,  commodious  and  agreeable;  as  habitations 
for  shelter  and  safety,  and  raiment  for  warmth  and  de- 
cency. But  no  man  would  be  at  the  trouble  to  provide 
either,  so  long  as  he  had  only  an  usufinctuary  property 
in  them,  which  was  to  cease  the  instant  that  he  quitted 
possession; — if,  as  soon  as  he  walked  out  of  his  tent,  or 
pulled  off  his  garment,  the  next  stranger  who  came  by, 
would  have  a  right  to  inhabit  the  one,  and  to  wear  the 
other.  In  the  case  of  habitations  in  particular,  it  was  na- 
tural to  observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind  of 
permanent  property  in  their  dwelUngs,  especially  for  the 
protection  of  their  young;  that  the  birds  of  the  air  had 
nests,  and  the  beasts  of  the  field  had  caverns,  the  invasion 
of  which  they  esteemed  a  very  flagrant  injustice,  and 
would  sacrifice  their  lives  to  preserve  them.  Hence  a  pro- 
perty was  soon  established  in  every  man^s  house  and 
homestall;  which  seem  to  have  been  originally  mere  tem- 
porary huts  or  moveable  cabins,  suited  to  the  design  of 
Providence  for  more  speedily  peopling  the  earth,  and 
suited  to  the  wandering  life  of  their  owners,  before  any 
extensive  property  in  the  soil  or  ground  was  established. 
And  there  can  be  no  doubt,  but  that  moveables  of  every 
kind  became  sooner  appropriated  than  the  permanent 
substantial  soil:  partly  because  they  were  more  suscept- 
ible of  a  long  occupancy,  which  might  be  continued  for 
months  together  without  any  sensible  interruption,  and  at 
length  by  usage  ripen  into  an  established  right;  but  prin- 
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[l^cipally  because  few  of  them  could  be  fit  for  use,  till  im- 
proved and  meliorated  by  the  bodily  labour  of  the  occu- 
pant,]] which  bodily  labour,  bestowed  upon  any  subject 
which  before  lay  in  common  to  all  men,  is  universally  al- 
lowed to  strengthen  very  materially  the  title  that  mere  oc- 
cupancy gives  to  an  exclusive  property  therein. 

[The  article  of  food  was  a  more  immediate  call,  and 
therefore  a  more  early  consideration.  Such  as  were  not 
contented  with  the  spontaneous  product  of  the  earth 
sought  for  a  more  solid  refreshment  in  the  flesh  of  beasts, 
which  they  obtained  by  hunting.  But  the  frequent  dis- 
appointments, incident  to  that  method  of  provision,  in- 
duced them  to  gather  together  such  animals  as  were  of  a 
more  tame  and  sequacious  nature;  and  to  establish  a  per- 
manent property  in  their  flocks  and  herds,  in  order  to  sus- 
tain themselves  in  a  less  precarious  manner,  partly  by  the 
milk  of  the  dams,  and  partly  by  the  flesh  of  the  young. 
The  support  of  these  their  cattle  made  the  article  of  water 
also,  a  very  important  point.  And  therefore  the  Book  of 
Genesis  (the  most  venerable  monument  of  antiquity,  con- 
sidered merely  with  a  view  to  history)  will  furnish  us  with 
frequent  instances  of  violent  contentions  concerning  wells; 
the  exclusive  property  of  which  appears  to  have  been  es- 
tablished in  the  first  digger  or  occupant,  even  in  such 
places  where  the  ground  and  herbage  remained  yet  in 
common.  Thus  we  find  Abraham,  who  was  but  a 
sojourner,  asserting  his  right  to  a  well  in  the  country  of 
Abimelech,  and  exacting  an  oath  for  his  security,  "  be- 
cause he  had  digged  that  well(e).''  And  Isaac,  about 
ninety  years  afterwards,  reclaimed  this  his  father's  pro- 
perty; and,  after  much  contention  with  the  Philistines, 
was  suffered  to  enjoy  it  in  peace  (/). 

All  this  while  the  soil  and  pasture  of  the  earth  remained 
still  in  common  as  before,  and  open  to  every  occupant ; 
except  perhaps  in  the  neighbourhood  of  towns,  where  the 
necessity  of  a  sole  and  exclusive  property  in  lands  (for  the 

(«}  Genesis,  xxi.  30.  (/)  Genesis,  xxvi.  16, 18,  &c. 
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[[sake  of  agriculture)  was  earlier  felt,  and  therefore  more 
readily  complied  with.  Otherwise,  when  the  multitude  of 
men  and  cattle  had  consumed  every  convenience  on  one 
spot  of  ground,  it  was  deemed  a  natural  right  to  seize 
upon  and  occupy  such  other  lands  as  would  more  easily 
supply  their  necessities.  This  practice  is  still  retained 
among  the  wild  and  uncultivated  nations  that  have  never 
been  formed  into  civil  states,  like  the  Tartars  and  others 
in  the  east;  where  the  climate  itself,  and  the  boundless 
extent  of  their  territory,  conspire  to  retain  them  still  in 
the  same  savage  state  of  vagrant  liberty,  which  was  uni- 
versal in  the  earliest  ages;  and  which,  Tacitus  informs  us, 
continued  among  the  Germans  till  the  decline  of  the 
Roman  Empire((7).  We  have  also  a  striking  example  of 
the  same  kind  in  the  history  of  Abraham  and  his  nephew 
Lot(A).  When  their  joint  substance  became  so  great,  that 
pasture  and  other  conveniences  grew  scarce,  the  natural 
consequence  was,  that  a  strife  arose  between  their  ser- 
vants; so  that  it  was  no  longer  practicable  to  dwell  toge- 
ther. This  contention  Abraham  thus  endeavoured  to 
compose:  "Let  there  be  no  strife,  I  pray  thee,  between 
"  thee  and  me.  Is  not  the  whole  land  before  thee?  Sepa- 
"rate  thyself,  I  pray  thee,  from  me.  If  thou  wilt  take  the 
"  left  hand,  then  I  will  go  to  the  right;  or  if  thou  depart  to 
"  the  right  hand,  then  I  will  go  to  the  left."  This  plainly 
implies  an  acknowledged  right  in  either,  to  occupy  what- 
ever ground  he  pleased  that  was  not  pre-occupied  by 
other  tribes.  "  And  Lot  lifted  up  his  eyes,  and  beheld  all 
"  the  plain  of  Jordan,  that  it  was  well  watered  everywhere, 
"  even  as  the  garden  of  the  Lord.  Then  Lot  chose  him  all 
"the  plain  of  Jordan,  and  journeyed  east;  and  Abraham 
"  dwelt  in  the  land  of  Canaan." 

Upon  the  same  principle  was  founded  the  right  of  mi- 
gration, or  sending  colonies  to  find  out  new  habitations, 
when  the  mother  country  was  overcharged  with  inhabit- 

(gy  Colunt  discreti  et  diverti;  utfons,  ut  camptn,  ut  nemust  p/actcit.— De  Mor. 
Ger.  16.  (h)  Genesii,  c.  xiii. 
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[[ants;  which  was  practised  as  well  by  the  PhcBnicians  and 
Greeks,  as  the  Germans,  Scythians,  and  other  northern 
people.  And,  so  long  as  it  was  confined  to  the  stocking 
and  cultivation  of  desert  uninhabited  countries,  it  kept 
strictly  within  the  limits  of  the  law  of  nature.  But  how 
fiir  the  seizing  on  countries  already  peopled,  and  driving 
out  or  massacring  the  innocent  and  defenceless  natives, 
merely  because  they  differed  from  their  invaders  in  lan- 
guage, in  religion,  in  customs,  in  government,  or  in  co- 
lour; how  far  such  a  conduct  was  consonant  to  nature,  to 
reason,  or  to  Christianity,  deserved  well  to  be  considered 
by  those  who  have  rendered  their  names  immortal  by 
thus  civilising  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily 
became  more  difficult  to  find  out  new  spots  to  inhabit, 
without  encroaching  upon  former  occupants;  and  by  con- 
stantly occupying  the  saime  individual  spot,  the  fruits  of 
the  earth  were  consumed,  and  its  spontaneous  produce 
destroyed,  without  any  provision  for  a  fixture  supply  or 
succession.  It  therefore  became  necessary  to  pursue 
some  regular  method  of  providing  a  constant  subsistence; 
and  this  necessity  produced,  or  at  least  promoted  and  en- 
couraged, the  art  of  agriculture.  And  the  art  of  agricul- 
ture, by  a  regular  connexion  and  consequence,  introduced 
and  established  the  idea  of  a  more  permanent  property  in 
the  soil,  than  had  hitherto  been  received  and  adopted.  It 
was  clear  that  the  earth  would  not  produce  her  fruits  in 
sufficient  quantities  without  the  assistance  of  tillage;  but 
who  would  be  at  the  pains  of  tilling  it,  if  another  might 
watch  an  opportunity  to  seize  upon  and  enjoy  the  product 
of  his  industry,  art,  and  labour?  Had  not,  therefore,  a 
separate  property  in  lands  as  well  as  moveables  been 
vested  in  some  individuals,  the  world  must  have  continued 
a  forest,  and  men  have  been  mere  animals  of  prey;  which, 
according  to  some  philosophers,  is  the  genuine  state  of 
nature.  Whereas  now  (so  graciously  has  Providence  in- 
terwoven our  duty  and  our  happiness  together)  the  result 

l2 
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[[of  this  very  necessity  has  been  the  ennobling  of  the 
human  species,  by  giving  it  opportunities  of  improving  its 
rational  faculties,  as  well  as  of  exerting  its  natural.  Ne- 
cessity begat  property;  and,  in  order  to  ensure  that  pro- 
perty, recourse  was  had  to  civil  society,  which  brought 
along  with  it  a  long  train  of  inseparable  concomitants; 
states,  government,  laws,  punishments,  and  the  public  ex- 
ercise of  religious  duties.  Thus  connected  together,  it 
was  found  that  a  part  only  of  society  was  sufficient  to  pro- 
vide, by  their  manual  labour,  for  the  necessary  subsist- 
ence of  all;  and  leisure  was  given  to  others  to  cultivate 
the  human  mind,  to  invent  useful  arts,  and  to  lay  the 
foundations  of  science. 

The  only  question  remaining  is,  how  this  property  be- 
came actually  vested:  or  what  it  is  that  gave  a  man  an 
exclusive  right  to  retain  in  a  permanent  manner  that  spe- 
cific land,  which  before  belonged^  generally  to  every  body, 
but  particularly  to  nobody.  And,  as  we  before  observed, 
that  occupancy  gave  the  right  to  the  temporary  use  of  the 
soil,  so  it  is  agreed  upon  all  hands  that  occupancy  gave 
also  the  original  right  to  the  permanent  property  in  the 
substance  of  the  earth  itself,  which  excludes  every  one 
else  but  the  owner,  from  the  use  of  it.  There  is,  indeed, 
some  difference  among  the  writers  on  natural  law,  con- 
cerning the  reason  why  occupancy  should  convey  this 
right,  and  invest  one  with  this  absolute  property:  Grotius 
and  Puffendorf  insisting  that  this  right  of  occupancy  is 
founded  on  a  tacit  and  implied  assent  of  all  mankind, 
that  the  first  occupant  should  become  the  owner;  and 
Barbeyrac,  Titius,  Locke,  and  others,  holding  that  there  is 
no  such  implied  assent,  neither  is  it  necessary  that  there 
should  be;  for  that  the  very  act  of  occupancy,  alone, 
being  a  degree  of  bodily  labour,  is,  from  a  principle  of 
natural  justice,  without  any  consent  or  compact,  sufficient 
of  itself  to  gain  a  title.  A  dispute  that  savours  too  much 
of  nice  and  scholastic  refinement.  However,  both  sides 
agree  in  this,  that  occupancy  is  the  thing  by  which  the 
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Qitle  was  in  fact  originally  gained;  every  man  seizing  to 
his  own  continued  use,  such  spots  of  ground  as  he  found 
most  agreeable  to  his  own  convenience,  provided  he  found 
them  unoccupied  by  any  one  else. 

Property,  both  in  lands  and  moveables,  being  thus  ori- 
ginally acquired  by  the  first  taker,  which  taking  amounts 
to  a  declaration  that  he  intends  to  appropriate  the  thing 
to  his  OMm  use,  it  remains  in  him  by  the  principles  of 
universal  law,  till  such  time  as  he  does  some  other  act 
which  shows  an  intention  to  abandon  it;  for  then  it  be- 
comes, naturally  speBkingf  publici  juris  once  more,  and  is 
liable  to  be  again  appropriated  by  the  next  occupant. 
So  if  one  is  possessed  of  a  jewel,  and  casts  it  into  the  sea 
or  a  public  highway,  this  is  such  an  express  dereliction, 
that  a  property  will  be  vested  in  the  first  fortunate  finder 
that  will  seize  it  to  his  own  use.  But  if  he  hides  it  pri- 
vately in  the  earth  or  other  secret  place,  and  it  is  disco- 
vered, the  finder  acquires  no  property  therein;  for  the 
owner  hath  not  by  this  act  declared  any  intention  to 
abandon  it,  but  rather  the  contrary;  and  if  he  loses  or 
drops  it  by  accident,  it  cannot  be  collected  from  thence 
that  he  designed  to  quit  the  possession;  and  therefore  in 
such  a  case  the  property  still  remains  in  the  loser,  who 
may  claim  it  again  of  the  finder.]] 

In  this  manner,  then,  both  lands  and  moveables  became 
everywhere  permanently  appropriated.  However,  [[there 
are  some  few  things  which,  notwithstanding  the  general 
introduction  and  continuance  of  property,  must  still  una- 
voidably remain  in  common,  being  such  wherein  nothing 
but  an  usufructuary  property  is  capable  of  being  had ;  and 
therefore  they  still  belong  to  the  first  occupant,  during  the 
time  he  holds  possession  of  them,  and  no  longer.  Such 
among  others  are  the  elements  of  Ught,  air,  and  water, 
which  a  man  may  occupy  by  means  of  his  windows,  his 
gardens,  his  mills,  and  other  conveniences ;  and  such  also 
are  the  generality  of  those  animals  which  are  said  to  be 
fera  natura,  or  of  a  vrild  and  untameable  disposition. 
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[^which  any  man  may  seize  upon  and  keep  for  his  own 
use  or  pleasure*  All  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  dis- 
turbance; but  if  once  they  escape  from  his  custody,]] 
(though  without  his  voluntary  abandonment)  [^they  return 
to  the  common  stock,  and  any  man  else  has  an  equal  right 
to  seize  and  enjoy  them  afterwards.)] 

The  doctrine  of  ownership  once  established,  soon  drew 
after  it  that  of  transfer.  [[It  was  found,  that  what  became 
inconvenient  or  useless  to  one  man,  was  highly  convenient 
and  useful  to  another;  who  was  ready  to  give  in  exchange 
for  it  some  equivalent,  that  was  equally  desirable  to  the 
former  proprietor.  Thus  mutual  convenience  introduced 
commercial  traffic,  and  the  reciprocal  transfer  of  property 
by  sale,  grant,  or  conveyance :  which  may  be  considered 
either  as  a  continuance  of  the  original  possession  which 
the  first  occupant  had;  or  as  an  abandoning  of  the  thing 
by.  the  present  owner,  and  an  immediate  successive  occu- 
pancy of  the  same  by  the  new  proprietor.  The  voluntary 
dereUction  of  the  owner,  and  delivering  the  possession  to 
another  individual,  amount  to  a  transfer  of  the  property; 
the  proprietor  declaring  his  intention  no  longer  to  occupy 
the  thing  himself,  but  that  his  own  right  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the 
other  light,  if  I  agree  to  part  with  an  acre  of  my  land  to 
Titius,  the  deed  of  conveyance  is  an  evidence  of  my  in* 
tending  to  abandon  the  property:  and  Titius,  being  the 
only  or  first  man  acquainted  with  such  my  intention,  im- 
mediately steps  in  and  seizes  the  vacant  possession:  thus 
the  consent  expressed  by  the  conveyance  gives  Titius  a 
good  right  against  me;  and  possession,  or  occupancy, 
confirms  that  right  against  all  the  world  besides.]] 

If  all  property  ceased  upon  death,  it  would  follow 
that  [[by  the  principles  before  established,  the  next  im- 
mediate occupant  would  acquire  a  right  in  all  that  the 
deceased  possessed.  But  as,  under  civilized  govern- 
ments which  are  calculated  for  the  peace  of  mankind. 
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[^such  a  constitution  would  be  productive  of  endless 
disturbances,  the  universal  law  of  almoi^t  every  nation 
(which  is  a  kind  of  secondary  law  of  nature)  has  either 
given  the  dying  person  a  power  of  continuing  his  pro- 
perty, by  disposing  of  his  possessions  by  will ;  or,  in  case 
he  neglects  to  dispose  of  it,  or  is  not  permitted  to  make 
any  disposition  at  all,  the  municipal  law  of  the  country 
then  steps  in,  and  declares  who  shall  be  the  successor, 
representative,  or  heir  of  the  deceased ;  that  is,  who  alone 
shall  have  a  right  to  enter  upon  this  vacant  possession,  in 
order  to  avoid  that  confusion  which  its  becoming  again 
common  would  occasion  (i).  And  farther,  in  case  no  tes- 
tament be  permitted  by  the  law,  or  none  be  made,  and  no 
heir  can  be  found  so  qualified  as  the  law  requires,  still,  to 
prevent  the  robust  title  of  occupancy  from  again  taking 
place,  the  doctrine  of  escheats  is  adopted  in  almost  every 
country ;  whereby  the  sovereign  of  the  state,  and  those 
who  claim  under  his  authority,  are  the  ultimate  heirs,  and 
succeed  to  those  inheritances  to  which  no  other  title  can 
be  formed.]] 

As  to  the  right,  however,  of  inheritance,  or  descent  to 
the  children  or  relations  of  the  deceased,  (which  seems  to 
have  been  allowed  much  earlier  than  that  of  devising  by 
testament,)  its  origin  is,  perhaps,  to  be  traced  to  a  higher 
source  than  the  mere  institutions  of  civil  society.  There 
is  a  general  and  intuitive  feeling  that  it  has  nature  on  its 
side ;  and  there  seems  in  truth  good  reason  to  refer  it  to 
the  same  natural  title  of  occupancy  on  which  the  right  of 
property  itself  is  founded  (A).  No  doubt  its  merits,  as  a  civil 


(t)  It  is  principally  to  prevent  any 
vacancy  of  possession  that  the  civil 
law  coDsiders  father  and  son  as  one 
penon;  ao  that  upon  the  death  of 
either,  the  inheritance  does  not  so  pro* 
perly  descend,  as  continue  in  the 
hands  of  the  survivor.     Ff.  28. 2. 1 1 . 

(k)  Blackstooe  eipresses  an  opi- 
nion that  the  right  of  inheritance  is 


not  a  natural  but  a  political  right ;  {BL 
Com.  Vol.  ii.  p.  1  !•)  observing  that  we 
often  mistake  for  nature  what  is  esta- 
blished by  custom.  Yet  be  proceeds 
to  remark,  *'  that  the  children  aie  ge- 
nerally the  first  occupants,  and  the 
title  by  occupancy  is,  according  to  his 
own  doctrine,  a  natural  one^ 
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institution,  are  such  as  might  be  sufficient  in  themselves 
to  have  recommended  it  for  the  adoption  of  a  wise  legis- 
lature ;  for  [[the  transmission  of  one's  possessions  to  pos- 
terity has  an  evident  tendency  to  make  a  man  a  good  citizen 
and  a  useful  member  of  society ;  it  sets  the  passions  on 
the  side  of  duty,  and  prompts  a  man  to  deserve  well  of  the 
public  when  he  is  sure  that  the  reward  of  his  services  will 
not  die  with  himself,  but  be  transmitted  to  those  with  whom 
he  is  connected  by  the  dearest  and  most  tender  affections. 
Yet,  reasonable  as  this  foundation  of  the  right  of  inheri- 
tance may  seem,  it  is  probable  that  its  immediate  original 
arose  not  from  speculations  altogether  so  delicate  and  re- 
fined. A  man's  children  or  nearest  relations  are  usually 
about  him  on  his  death-bed,  and  are  the  earliest  witnesses  of 
his  decease.  They  become  therefore  generally  the  next  im- 
mediate occupants,  till  at  length  in  process  of  time  this 
frequent  usage  ripened  into  general  law.  And  therefore 
also,  in  the  earliest  ages,  on  failure  of  children,  a  man's 
servants  bom  under  his  roof  were  allowed  to  be  his  heirs, 
being  immediately  on  the  spot  when  he  died.  For  we 
find  the  old  patriarch  Abraham  expressly  declaring,  that 
'^  since  God  had  given  him  no  seed,  his  steward  Eliezer, 
"one  bom  in  his  house,  was  his  heir"(Z). 

While  property  continued  only  for  life,  testaments  were 
useless  and  unknown :  and  when  it  became  inheritable, 
the  inheritance  was  long  indefeasible,  and  the  children  or 
heirs  at  law  were  incapable  of  exclusion  by  will.  Till  at 
length  it  was  found,  that  so  strict  a  mle  of  inheritance 
made  heirs  disobedient  and  headstrong,  defrauded  cre- 
ditors of  their  just  debts,  and  prevented  many  provident 
fathers  from  dividing  or  charging  their  estates  as  the  exi- 
gencies of  their  families  required.  This  introduced  pretty 
generally  the  right  of  disposing  of  one's  property,  or  a 
part  of  it,  by  testament ;  that  is,  by  written  or  oral  in- 
Btmctions  properly  witnessed  and  authenticated,  according 
to  the  pleasure  of  the  deceased,  which  we  therefore  em- 

(0  Gen.  XV.  3. 
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[|[phatically  style  his  will.  This  was  established  in  some 
countries  much  later  than  in  others.  With  us  in  England, 
tiU  modem  times,  a  man  could  only  dispose  of  one-third 
of  his  moveables  from  his  wife  and  children;  and,  in 
general,  no  will  was  permitted  of  lands  till  the  reign 
of  Henry  the  Eighth;  and  then  only  of  a  certain  por- 
tion: and  it  was  not  till  after  the  Restoration  that  the 
power  of  devising  real  property  became  so  universal  as 
at  present  (m).^ 

Wills  and  testaments  are  obviously  in  their  nature 
of  date  posterior  to  the  formation  of  civil  society,  and 
must  be  considered  as  the  mere  creatures  of  the  muni- 
cipal law;  by  which  also  it  is  clear  that  the  particular 
modifications  of  the  law  of  inheritance  and  succession  are 
alone  r^ulated,  [[every  distinct  country  having  different 
ceremonies  and  requisites  to  make  a  testament  completely 
valid :  neither  does  any  thing  vary  more  than  the  right  of 
inheritance  imder  different  national  establishments.  In 
England  particularly,  this  diversity  is  carried  to  such  a 
length,  as  if  it  had  been  meant  to  point  out  the  power  of 
the  laws  in  regulating  the  succession  to  property,  and 
how  futile  every  claim  must  be  that  has  not  its  founda- 
tion in  the  positive  rules  of  the  state.  In  general  only 
the  eldest  son,  in  some  places  only  the  youngest,  in  others 
all  the  sons  together,  have  a  right  to  succeed  to  the  inhe- 
ritance :  in  real  estates,  males  are  preferred  to  females, 
and  the  eldest  male  will  usually  exclude  the  rest ;  in  the 
division  of  personal  estates,  the  females  of  equal  degree 
are  admitted  together  with  the  males,  and  no  right  of 
primogeniture  is  allowed.]] 

Such  is  the  origin  we  are  disposed  to  assign  to  property 
itself,  and  to  the  power  of  transferring  or  transmitting  pro- 
perty, considered  in  the  abstract.  However,  it  is  clear  that 
all  proprietory  rights,  as  we  now  find  them  established  in 
any  country,  rest  on  the  municipal  law  as  their  immediate 

(m)  Thiswasinconieqiieoceof  tbe      tenare  in  locage,  by  the  it  12  Car. 
coovenion  of  teniira  in  chivalry  into      3,  g.24;  vide,  poi^i  Tooarei,  J>oviie«« 
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basis — being  indeed  some  of  those  civil  advantages  in  ex- 
change for  which,  every  individual  has  resigned  a  part  of 
his  natural  liberty ;  and  like  those  relative  to  life  or  limb, 
they  have  always  been  guarded  by  the  laws  of  England 
with  peculiar  vigilance,  and  have  been  frequently  recog- 
nized in  distinct  and  emphatic  terms  by  the  legislature. 
Thus  Qhe  great  charter  (n)  has  declared,  that  no  freeman 
shall  be  disseised  or  divested  of  his  freehold,  or  of  his 
liberties,  or  free  customs,  but  by  the  judgment  of  his  peers, 
or  by  the  law  of  the  land.  And  by  a  variety  of  ancient 
statutes  (o)  it  is  enacted,  that  no  man's  lands  or  goods 
shall  be  seized  into  the  king's  hands  against  the  great 
charter  and  the  law  of  the  land ;  and  that  no  man  shall 
be  disinherited,  nor  put  out  of  his  franchise  or  freehold, 
unless  he  be  duly  brought  to  answer  and  be  forejudged 
by  course  of  law ;  and  if  any  thing  be  done  to  the  con- 
trary, it  shall  be  redressed  and  holden  for  none.]] 

Even  for  the  general  good  of  the  whole  community,  no 
unnecessary  violation  of  the  rights  of  property  is  in  any 
instance  allowed  by  our  law.  If  a  new  road,  for  example, 
is  to  be  made  through  the  grounds  of  a  private  person,  in 
a  case  where  it  would  be  extensively  beneficial  to  the 
public,  the  legislature  never  permits  itself  to  do  this  with- 
out consent  of  the  owner  of  the  land,  or  at  least  without 
securing  to  him  a  complete  indemnification.  In  vain  may 
it  be  urged  that  the  good  of  the  individual  ought  to  yield 
to  that  of  the  community.  The  true  principle  applicable 
to  all  such  cases  is  one  to  which  we  have  had  occasion 
already  to  refer,  and  which  is  constantly  borne  in  view  by 
the  EngUsh  law,  that  the  private  interest  of  the  individual 
is  never  to  be  sacrificed  to  a  greater  extent  than  is  neces- 
sary to  secure  a  public  object  of  adequate  importance(p). 
[[The  public,  therefore,  is  considered  in  all  such  trans- 
actions, as  an  individual  treating  vnth  an  individual,  for  an 
exchange.    All  that  the  legislature  does  is  to  oblige  the 

(n)  C.  29. 

(o)  6  £dw.  III.  c.  9.    25  £dw.  III.  sU  5.  c.  4.    28  £dw.  III.  c.  3. 

(p)  Vide  lup.  p.  134. 
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[[owner  to  alienate  his  possession  for  a  reasonable  price ; 
and  even  this  is  an  exertion  of  power  which  the  legisla- 
ture indulges  with  caution,  and  which  nothing  but  the 
legislature  can  perform.^ 

Nor  is  this  the  only  instance  in  which  the  law  of  the 
land  has  postponed  the  public  interest  to  the  sacred  and 
inviolable  rights  of  private  property.     [[For  no  subject  of 
England  can  be  constrained  to  pay  any  aids  or  taxes,  even 
for  the  defence  of  the  realm  or  the  support  of  government, 
but  such  as  are  imposed  by  his  own  consent,  or  that  of  his 
representatives  in  parliament.     By  the  statute  25  Edw.  I. 
c.  5  and  6,  it  is  provided,  that  the  king  shall  not  take  any 
aids  or  tasks,  but  by  the  common  assent  of  the  realm. 
And  what  that  conunon  assent  is,  is  more  fully  explained 
by  34  Edw.  I.  st,  4.  c.  L,  which (9)  enacts,  that  no  tal- 
liage  or  aid  shall  be  taken  without  the  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  burgesses,  and 
other  freemen  of  the  land;  and  again  by  14  Edw.  III.  st. 
2,  c.  1,  the  prelates,  earls,  barons,  and  commons,  citizens, 
burgesses,  and  merchants,  shall  not  be  charged  to  make 
any  aid,  if  it  be  not  by  the  common  assent  of  the  great 
men  and  commons  in  parliament.    And  as  this  funda- 
mental law  had  been  shamefully  evaded  under  many  suc- 
ceeding princes,  by  compulsive  loans,  and  benevolences 
extorted  without  a  real   and  voluntary  consent,  it  was 
made  an  article  in  the  petition  of  right,  3  Car.  L,  that  no 
man  shall  be  compelled  to  yield  any  gift,  loan,  or  benevo- 
lence, tax,  or  such  like  charge,  without  common  consent 
by  act  of  parliament.    And,  lastly,  by  the  statute  1  W. 
k  M.  St.  2,  c.  2|  it  is  declared,  that  levying  money  for 
or  to  the  use  of  the  crown,  by  pretence  of  prerogative, 
¥nthout  grant  of  parliament,  or  for  longer  time,  or  in  other 
manner,  than  the  same  is  or  shall  be  granted,  is  illegal.]] 

(9)  Sea  the  introdaction  to  the  great  iq  reality  nothing  more  than  a  sort  of 

charter,  (edit,  Oxon,)  tub  anno  1297 ;  translation  into  Latin  of  the  Cwfirmo' 

wherein  it  is  shown  that  this  statute  tio  Cartarum,  25  Edw.  I.,  which  was 

de  talUagio  non  concedendo,  supposed  originally  published  in  the  Norman 

to  have  been  made  in  34  Edw.  I.,  is  language. 
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PART  I. 


OF    THINGS    REAL. 


The  subjects  of  dominion  or  property  in  the  law  of 
England,  are  things^  as  contradistinguished  from  persons; 
and  things  are  distributed  into  two  kinds,  things  real^  and 
things  personal.  Things  real  (otherwise  called  realty) 
consist  of  things  substantial  and  immoveable,  and  of  the 
rights  and  profits  annexed  to  or  issuing  out  of  these. 

Things  personal  consist  of  goods,  money,  and  all  other 
moveables,  and  of  such  rights  and  profits  as  relate  to 
moveables  (a). 

The  First  Part  of  the  present  Book  will  consequently 
relate  to  things  Real,  and  the  Second,  to  things  Personal. 


(a)  Blackstooe  sa^s,  *'  thtngt  real 
**  are  such  as  are  pennaneot,  fixed, 
'*  and  immoveable,  which  cannot  be 
"  carried  out  of  their  place,  as  lands 
**  or  tenements — thingt  persotial  are 
"  goods,  money,  and  all  other  move- 
"  ables  which  may  attend  the  owner*8 
"  peraon  wherever  he  thinks  proper  to 
«  go."  2  JBi.  Com.  p.  16.  It  has  been 
thought  expedient  to  deviate  from  these 
definitions,  which  (among  other  ob- 
jections to  them)  appear  to  be  too 
limited,  as  referring  to  things  of  a  sub- 
stantial or  solid  kind  only,  without 
embracing  incorporeal  rights.  His 
definition  of  things  personal,  how- 


ever, does  not  appear  to  be  fairly  open 
to  the  objection  that  has  been  made 
to  it,  of  not  being  extensive  enough 
to  comprise  chatuU  reaL  For  it  is 
more  correct  and  convenient  to  keep 
separate  the  idea  of  the  subjects  in 
which  property  may  be  acquired,  from 
the  idea  of  the  estate  or  interest  that 
may  be  acquired  in  these  subjects.  A 
chattel  real  is,  properly  speaking,  not 
a  thing  personal,  but  rather  a  par- 
ticular kind  of  estate  in  a  thing  real. 
It  is,  however,  for  many  purposes, 
properly  designated  as  pergonal  ettaU. 
This  is  a  matter  that  we  shall  have 
occasion  to  notice  more  fully  hereafter. 
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CHAPTER  I. 


OF  THE  DIVISIONS  OF  THINGS  REAL. 


Thikgs  real  are  usually  said  to  consist  in  lands,  tene- 
mentSy  or  hereditaments.  [[Land,  says  Sir  Edward 
Coke(a)y  comprehendeth  in  its  legal  signification  any 
ground,  soil,  or  earth  whatsoeyer;  as  arable,  meadows, 
pastures,  woods,  moors,  waters,  marshes,  furzes,  and 
heath.  It  legally  includeth  also  all  castles,  houses,  and 
other  buildings;  for  they  consist,  saith  he,  of  two  things; 
land,  which  is  the  foundation,  and  «^rttc^«re  thereupon:  so 
that  if  I  convey  the  land  or  ground,  the  structure  or 
building  passeth  therewith.  It  is  observable  that  water  is 
here  mentioned  as  a  species  of  land,  which  may  seem  as  a 
kind  of  solecism;  but  such  is  the  language  of  the  law: 
and  therefore  I  cannot  bring  an  action  to  recover  posses- 
sion of  a  pool  or  other  piece  of  water  by  the  name  of 
water  only;  either  by  calculating  its  capacity,  as  for  so 
many  cubical  yards;  or,  by  superficial  measure,  for  twenty 
acres  of  water;  or  by  general  description,  as  for  a  pond,  a 
water-<:ourse,  or  a  rivulet:  but  I  must  bring  my  action  for 
the  land  that  lies  at  the  bottom,  and  must  call  it  twenty 
acres  of  land  covered  with  water  (&).]]  And  so  if  I  grant 
a  certain  water,  though  the  right  of  fishing  passes,  yet 
the  soil  does  not(c).  [[For  water  is  a  moveable  wander* 
ing  thing,  and  must  of  necessity  continue  common  by 
the  law  of  nature;  so  that  I  can  only  have  a  temporary, 
transient,  usufructuary,  property  therein:  wherefore,  if  a 

(a)  Co.  Litt.  4.  a ;  Ewer  v.Haydeo,         (6)  Challoner  v.  Thomai,  Brownl. 
Cro.  EUz.  476 ;    Cooke  v.  Yatei,  4      143. 
BiDg.  90.  (c)  Co.  liU.  4  b. 


158      BK.  II.   RIGHTS  OP  PROPERTY. — PARTI.   THINGS  REAL. 

[[body  of  water  runs  out  of  my  pond  into  another  man's, 
I  have  no  right  to  reclaim  it.  But  the  land  which  that 
water  covers,  is  permanent,  fixed,  and  immoveable:  and 
therefore  in  this  I  may  have  a  certain  substantial  pro- 
perty, of  which  the  law  will  take  notice,  and  not  of  the 
other.  Land  hath  also,  in  its  legal  signification,  an  inde- 
finite extent  upwards  as  well  as  downwards.  Cvjus  est 
solum,  ejus  est  usque  ad  cerium,  is  the  maxim  of  the  law, 
upwards;  therefore  no  man  may  erect  any  building,  or 
the  like,  to  overhang  another's  land:  and  downwards, 
whatever  is  in  a  direct  line  between  the  surface  of  any 
land  and  the  centre  of  the  earth,  belongs  in  general  to  the 
owner  of  the  surface.  So  that  the  word  '^  land"  includes 
not  only  the  face  of  the  earth,  but  every  thing  under  it  or 
over  \i{d).  And  therefore  if  a  man  grants  all  his  lands, 
he  grants  thereby  all  his  mines  of  metal  and  other  fossils, 
his  woods,  his  waters,  and  his  houses,  as  well  as  his  fields 
and  meadows.  Not  but  the  particular  names  of  the 
things  are  equally  sufficient  to  pass  them  (a),  but  the  capital 
distinction  is  this,  that  by  the  name  of  a  messuage,  toft, 
croft,  or  the  like,  nothing  else  will  pass,  except  what  falls 
with  the  utmost  propriety  under  the  term  made  use  of  ; 
but  by  the  name  of  land,  which  is  nomen  ffeneralissimum, 
every  thing  terrestrial  will  pass  (/).]] 

\^Tenement  is  a  word  of  still  greater  extent,  and  though 
in  its  vulgar  acceptation  it  is  only  applied  to  houses  and 
other  buildings,  yet  in  its  original  proper  and  legal  sense, 
it  signifies  every  thing  that  may  be  hohlen,^  that  is,  be 
the  subject  of  tenure,  of  which  we  shall  speak  at  large  in 
the  following  chapter.  In  ordinary  legal  intendment,  it 
includes  not  only  land  (which  was  the  primary  subject  of 

(d)  Shep.  Touch.  90;  Raioe  o.  AI-  land  ii  io  a  late  atatuie  used  b  a  atill 

derson,  1  Arnold,  329.  larger  sense,  so  far  as  its  enactments  are 

(«}  Blackstooe  here  adds  '*  except  concerned,  comprising  every  inteivst, 

in  the  instance  of  toater,"  (vide  sup.  real  or  personal,  capable  of  tieiog  iohe- 

167)  that  it  does  not  seem  to  be  pro-  rited,  and  also  money  to  be  laid  out  in 

perly  an  exception.  the  purchase  of  land,  3  &  4  Will.  A, 

(/)  Co.  litt.  4  a-6  b.   This  word  c.  106;  see  also  c.  105. 
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tenure)  but  rents,  commons,  and  several  other  rights  and 
interests  issuing  out  of,  or  concerning  land(^). 

[^But  an  hereditamenty  says  Sir  Edward  Coke,  is  by 
much  the  largest  and  most  comprehensive  expression  (A), 
for  it  includes  not  only  lands  and  tenements,  but  whatso- 
ever may  be  inherited^  be  it  corporeal  or  incorporeal,  real, 
personal  or  mixed.  Thus  an  heir-loom,  or  implement  of 
furniture,  which  by  custom  descends  to  the  heir,  together 
with  the  house,  is  neither  land  nor  tenement,  but.  a  mere 
moveable :  yet,  being  inheritable,  is  comprised  under  the 
general  word  hereditament;  and  so  a  condition,  the  bene- 
fit of  which  may  descend  to  a  man  from  his  ancestor,  is 
also  a  hereditament  (t).^ 

It  is  under  the  larger  term  of  hereditaments,  though  it 
be  not  strictly  confined  to  things  real,  that  the  subjects  of 
real  property  have  been  usually  arranged;  and  to  this 
method  it  will  therefore  be  most  convenient  to  adhere. 
[[Hereditaments,  then,  are  of  two  kinds,  corporeal  and  in- 
corporeal. Corporeal  consist  of  such  as  affect  the  senses, 
such  as  may  be  seen  and  handled  by  the  body;  incorpo- 
real are  not  the  object  of  sensation,  can  neither  be  seen 
nor  handled,  are  creatures  of  the  mind,  and  exist  only  in 
contemplation.]]  If  we  apply  the  word  hereditaments  to 
the  realty  only  (which  is  its  most  ordinary  use),  corpo- 
real hereditaments  are  in  fact  the  same  with  land^  of 
which  enough  has  been  said ;  incorporeal  are  the  rights 
and  profits  annexed  to  or  issuing  out  of  land.  It  is  to 
corporeal  hereditaments,  that  our  attention  must  be  first 
directed;  and  whatever  is  said  generally,  hereafter,  as  to 
the  law  of  real  property,  is  to  be  understood  as  referring 
to  its  corporeal  subjects  only,  until  those  of  the  incorpo- 
real kind  present  themselves  in  their  turn,  for  separate  con- 
sideration, in  a  distinct  chapter. 

(g)  Co.  Litt.  6  a,  20  a,  78  a.    R.  v.  mtnU,  see  also  Moore  v.  Deon,  2  Boa. 

DersiDgharo,  7  T.  R.  671 ;  Yin.  Ab.  &  Pul.  251 ;   Pocock  v.  Bishop  of 

GranU  (T).  London,  3  Brod.  &  Bing.  33. 

(h)  Co.  litt  6,  a.    As  to  hirtdita-         (<)  Winchestef's  case,  3  Rep.  3  b. 


160      BK.  II.  RIGHTS  OF  PROPERTY. — PART  I.  THINGS  REAL. 


CHAPTER  II. 

OF      TENURES. 


In  proceeding  to  treat  of  corporeal  hereditaments,  we 
shall  consider,  Ist,  the  tenures  by  which  they  may  be 
holden;  2ndly,  the  estates  which  may  be  had  in  them; 
and,  3rdly,  the  title  to  them,  and  the  manner  in  which  it 
may  be  acquired  and  lost.    And,  1st,  as  to  tenures. 

These  it  will  be  impossible  to  understand  with  any 
degree  of  accuracy,  unless  we  have  some  previous  ac- 
quaintance with  the  nature  of  feuds,  or  the  feudal 
law  (a);  a  system  established  during  the  middle  ages 
throughout  the  greater  part  of  the  European  continent, 
and  from  thence  derived  to  England,  where  its  spirit  still 
lives  in  several  of  her  institutions.  This  chapter  will 
therefore  be  dedicated,  in  the  first  instance,  to  an  inquiry 
into  the  feudal  system;  after  which  we  shall  revert  to  our 
own  municipal  law,  and  particularly  that  branch  of  it  which 
relates  to  the  Tenure  of  real  property,  a  doctrine  that  we 
shall  find  to  be  altogether  founded  in  feudal  principles. 

Feuds  were  introduced  under  the  new  dynasties  founded 
by  the  barbarous  tribes,  who,  during  the  fourth,  fifth  and 
sixth  centuries,  poured  themselves  from  Germany  and  the 
neighbouring  countries  into  the  Roman  empire  (&).  In 
every  province  which  they  subjugated,  large  tracts  of  ter- 
ritory were  divided  by  lot  among  the  conquerors,  some 
portion  falling  to  the  king  or  general  of  the  invading 
tribe,  and  the  rest  to  his  soldiers,  who  received  their 

(a)  "  I  do  martel  many  times,"  been  Uken  and  IraDsplaoted." — Spel. 

says  Spelman,  "  that  my  Lord  Coke,  Orig.  of  Terms,  c.  Yui. 

adoroiog  our  law  with  10  many  flowers  (6)  See  Spel  man  of  Feuds,    and 

of  antiquity  and  foreign  learning,  hath  Wright  of  Tenures ;  Co.  Litt.  by  Harg. 

not  turned  into  thb  field,  from  whence  64  a,  n.  (I),  191  a,  n.  by  Butler, 
so  many  roots  of  our  law  have,  of  old. 
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shares  as  free  and  independent  property,  subject  only  to 
the  condition  of  bearing  arms,  as  occasion  might  require, 
in  the  defence  of  the  community  from  hostile  aggression. 
Of  the  lands  assigned  to  the  sovereign  of  the  tribe, 
certain  portions  were  afterwards  usually  distributed  by 
him  among  his  adherents,  and  chiefly  among  his  courtiers 
or  companions  (camites)  (c) ;  but  the  interest  they  derived 
under  these  grants  was  not  strictly  in  the  nature  of  pro- 
perty ;  it  was  of  a  beneficial  or  usufructuary  kind  only,  a 
mere  stipendiary  return  for  services  (commonly  services  of 
a  military  description)  which  they  were  expected  to  render 
to  their  master,  and  subject  at  some  future  period  to 
resumption;  the  proprietas^  or  actual  ownership  of  the 
land,  being  considered  as  still  residing  in  the  sovereign 
himself. 

This  species  of  interest,  which  we  find  at  first  described 
as  a  benefice  (beneficium),  was  called,  about  the  close  of 
the  tenth  century  (and,  as  there  is  reason  to  suppose, 
much  earlier),  a  feud  (feudum)  (rf),  a  term  which  signi- 
fied in  the  German  language  a  stipendiary  estate,  and  stood 
in  contradistinction  to  aUodium  (e),  the  phrase  applied 
to  that  independent  species  of  property,  before  described, 
which  had  originally  become  vested  by  allotment  in  the 
conquerors  of  the  country.  There  began  thus  to  arise 
two  distinct  modes  of  holding  or  possessing  land.  The 
stipendiary  held  of  (that  is,  in  relation  to  and  depending 
upon)  a  superior;  the  allodialist  held  of  no  one,  but 
enjoyed  his  land  as  fi*ee  and  independent  property;  the 
first  of  these   methods    applying    exclusively  to  royal 


(e)  Sup.f.  118. 

(d)  Feudum  is  laid  to  be  com* 
pounded  of  od,  posieuion  or  estate, 
and  feo,  wages,  pay.  —  Robertson's 
Hist.  Cb.  v.,  vol.  i.  n.  (8),  citing 
Wacbteri,  Gloss.  Germ.  voc.  Fiodum, 

(e)  ^iiodium  is  stated  by  Robertson 
(ibid.)  to  be  componnded  of  the  Ger- 
man panicle  an  and  lot,  and  to  sig« 

VOL.  I. 


nify  land  obtained  by  lot ;  and  be  cites 
tbe  same  glossary,  voc.  Allodium, 
Another  derivation,  however,  and  one 
perhaps  equally  probable,  is  given  by 
Blackstone,  who  considers  it  as  com- 
pounded of  all  (totum),  and  odh  (pro^ 
prUtas)  in  the  Northern  languages. — 
2  Bl.  Com.  p.  45,  n. 
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domains  granted  out  in  the  manner  we  have  described, 
the  other  to  such  land  as  had  been  allotted  to  the  troops 
on  the  original  conquest,  or  to  land  never  appropriated 
by  the  barbarians,  but  left  in  the  possession  of  the  ancient 
owners ;  for  the  holding  of  this  was  of  the  same  inde- 
pendent character,  and  received  the  same  appellation  of 
alhdiutn. 

The  interest  of  the  stipendiary  or  feudal  tenant  did  not 
originally  extend  beyond  his  own  life  (if  it  was  not 
even  determinable  at  the  royal  pleasure) ;  but  in  course 
of  time  it  gradually  improved  in  stability,  and  acquired 
an  hereditary  character,  which  led  by  a  natural  pro- 
gress to  the  practice  of  subinfeudation ;  for  the  stipendiary, 
considering  himself  now  as  substantially  the  owner,  began 
to  imitate  the  example  of  his  sovereign,  by  carving  out 
portions  of  the  benefice  or  feud,  to  be  held  of  himself  by 
some  other  person,  on  terms  and  conditions  similar  to 
those  of  the  original  grant ;  and  a  continued  chain  of  suc- 
cessive dependencies  was  thus  established,  connecting 
each  stipendiary  or  vassal  (/)  (as  he  was  termed)  with  his 
immediate  superior  or  lord. 

The  beneficiary  or  feudal  relation  was  well  suited  to 
those  times  of  violence  and  insecurity,  and  was  found  by 
experience  to  be  attended  with  great  advantage  both  to 
the  lord  and  the  vassal :  to  the  former,  as  it  secured  to 
him  a  band  of  military  retainers  attached  by  duty  and 
by  sentiment  to  his  person;  and  to  the  latter,  as  it 
brought  them  into  close  connection  with  a  powerful  su- 
perior, under  whom  they  found  that  shelter  from  oppres- 
sion, which  the  law  was  then  too  weak  to  afford.  The 
effect  of  this,  as  regarded  the  allodial  species  of  pro- 
perty, was  remarkable :  the  allodialist,  though  enjoying  a 
nominal  independence,  found  himself  exposed  to  all  the 
evils  and  dangers  attendant  on  a  state  of  civil  confusion, 
and  began   to  contemplate  with  envy  the  comparative 


(  f)  From  gwut  a  Celtic  word  for  a  Bervant — Hallam*i  Middle  Ages, 
p.  155,  7th  ed. 
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security  of  the  feudal  vassal ;  he  was  therefore  gradually 
induced  to  place  himself  under  the  same  relation,  by 
changing  the  nature  of  his  property  from  allodial  to 
feudal;  in  order  to  effect  which  he  gave  up  or  surren- 
dered his  land  to  some  powerful  lord,  and  received  it 
back  again  from  him  in  the  shape  of  a  beneficium  or 
feud,  to  be  held  upon  some  kind  of  service ;  or,  instead 
of  resorting  to  this  formal  transaction,  he  would  in  other 
cases  merely  acknowledge  himself  to  hold  as  a  vassal  to 
some  chosen  lord,  under  specified  services,  as  if  by  the 
effect  of  a  former  grant,  which  had,  in  truth,  never  taken 
place.  In  one  or  other  of  these  methods  allodial  lands 
were  gradually  changed  into  feudal,  in  every  part  of  the 
continent  where  the  feudal  system  had  been  introduced ; 
and  this  conversion  became,  in  some  countries,  almost 
universal;  though,  in  others,  there  were  many  estates 
which  always  continued  to  be  held  allodially  (g). 

Such,  according  to  the  best  informed  and  most  dis- 
criminating writers  on  this  subject  (h),  is  the  true  history 
of  the  origin  and  establishment  of  the  feudal  system ;  by 
which  we  may  perceive  that  it  was  not  (according  to  the 
theory  adopted  by  Blackstone)  (i)  an  invention  of  go- 
vernment applied  systematically  by  the  barbarous  tribes 
to  the  management  of  the  conquered  countries,  with  a 
view  to  security  firom  foreign  invasion  or  domestic  insur- 
rection, but  rather  a  conventional  arrangement  of  pro- 
perty, established  by  gradual  usage  among  the  new 
dynasties,  and  brought  into  general  acceptance  by  its 
tendency  to  aggrandize  powerful  lords,  and  to  protect 
persons  of  inferior  rank  from  the  inconveniences  of  civil 
disorder.  It  seems  probable,  however,  that  the  principle 
of  the  beneficiumy  or  of  that  contract  by  which  the  tem- 


(g)  Vide  Co.  Liu.  by  Harg.  65,  a  Middle  Ages,  vol.  i.  p.  U^—3t3, 7th 

n.  (I).  edit. 

(h)  See  particularly  Robertson's  (i)  2  Bl.  Com.  pp.  45,  46. 

Charles  V.  vol.  i.  n.  (8) ;  and  Hallam's 

m2 
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porary  use  of  land  was  bestowed  on  the  one  hand,  as  the 
stipend  for  military  service  to  be  performed  on  the  other, 
had  been  known  to  the  barbarians  in  their  native  coun- 
tries, and  before  their  invasion  of  the  Roman  provinces ; 
and  some  authority  for  the  supposition  seems  to  be  sup- 
plied by  the  passage  which  Blackstone  cites  from  Flonis 
relative  to  the  demand  which  the  Cimbri  and  Teutones 
are  recorded  to  have  made  of  the  Roman  people  about  a 
century  before  the  Christian  era : — "  Ut  mar  tins  populus 
aliquid  sibi  ierrtB  daret,  quasi  stipendium  ;  catemm,  ut 
velletf  manibus  atque  artnis  suis  uteretur*'  (A). 

The  feud  was  conferred  [[by  words  of  gratuitous  and  pure 
donation,  dedi  et  concessi,  which  are  still  the  operative 
words  in  our  modem  infeudations  or  deeds  of  feoffment. 
This  was  perfected  by  the  ceremony  of  corporal  inves- 
titure, or  open  and  notorious  delivery  of  possession  in  the 
presence  of  the  other  vassals ;  which  perpetuated  among 
them  the  era  of  the  new  acquisition,  at  a  time  when  the 
art  of  writing  was  very  little  known,  and  therefore  the 
evidence  of  property  was  reposed  in  the  memory  of  the 
neighbourhood,  who,  in  case  of  a  disputed  title,  were 
afterwards  called  upon  to  decide  the  difference,  not  only 
according  to  external  proofs  adduced  by  the  parties  liti- 
gant, but  also  by  the  internal  testimony  of  their  own 
private  knowledge. 

Besides  an  oath  o{  fealty,  or  profession  of  faith  to  the 
lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 
vassal  or  tenant,  upon  investiture,  did  usually  homage  to 
his  lord ;  openly  and  humbly  kneeling,  being  ungirt,  un- 
covered, and  holding  up  his  hands  both  together  between 
those  of  the  lord,  who  sat  before  him,  and  there  professing 
that  "  he  did  become  his  man,  from  that  day  forth,  of  life 
and  limb  and  earthly  honour ;"  and  then  he  received  a 
kiss  from  his  lord  (/).    Which  ceremony  was  denominated 

(fc)  2  Bl.Com.  p.  46.  (I)  UiU  s.  85, 
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]^hamagium,  or  manhood^  by  the  feudists,  from  the  stated 
form  of  words,  devenio  vester  homo  (m).]] 

Besides  the  fealty  and  homage,  the  relation  of  lord  and 
vassal  was  ordinarily  attended  with  the  following  feudal 
incidents  (n): — 1.  Aid,  which  was  originally  a  mere  be- 
nevolence granted  by  the  vassal  to  his  lord  in  time  of 
difficulty  and  distress  (o) ;  but  in  process  of  time  it  came 
to  be  considered  as  matter  of  right.  2.  Relief,  which  was 
a  tribute  paid  to  the  lord  for  taking  up  the  estate  which 
was  lapsed  or  fallen  in  by  the  death  of  the  last  tenant ; 
for  while  the  feuds  were  not  properly  hereditary,  but 
granted  by  favour  of  the  lord  only  to  the  children  of  the 
former  possessor,  the  heir  [[used  generally  to  pay  a  fine  or 
acknowledgment  to  the  lord,  in  horses,  arms,  money  or  the 
like,  for  such  renewal  of  the  feud ;  which  was  called  a 
relief,  because,  in  the  words  of  the  feudal  writers, ''  incertam 

et  caducam  hereditatem  relevabat.*^'2  ^^  ^^^^  relief  was 
afterwards,  when  the  feuds  became  absolutely  hereditary, 
continued  on  the  death  of  the  tenant,  though  the  original 
reason  of  it  had  ceased  to  apply.  3.  Fine  an  alienation, 
being  a  sum  of  money  paid  to  the  lord  by  the  tenant 
whenever  he  had  occasion  to  make  over  his  land  to  ano- 
ther. This  depended  on  the  nature  of  the  feudal  connec- 
tion; [[for,  the  reason  of  conferring  the  ffeud  being  the 
personal  abilities  of  the  feudatory  to  serv^  in  war,  it  was 
not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either 
from  himself  or  from  his  posterity,  who  were  presumed  to 


(m)  It  was  an  observation  of  Dr. 
Arbutbnot  that  tradition  was  nowhere 
preserved  so  pure  and  incorrupt  as 
among  children,  whose  games  and 
plays  are  delivered  down  invariably 
from  one  generation  to  another.  ( Wai- 
borton's  notes  on  Pope,  vi.  134,  Svo.) 
It  will  not,  perhaps,  be  thought  puerile 
to  remark,  in  confirmation  of  this  ob< 
servation,  that  in  one  of  our  ancient 
JQveoile  pastimes  (the  king  J  am,  or 


baiilinda  of  Julius  Pollux,  Onomattle, 
1.  9,  c.  7}  the  ceremonies  and  lan- 
guage of  feudal  homage  are  preserved 
with  great  exactness. 

(ti)  Hallam's  Middle  Ages,  vol.  i. 
p.  181,  7th  ed. 

(o)  "  Auiilia  fiunt  d$  gratim  it  non 
d€  jurt, — eum  dependeant  ex  gratia 
tmentium  et  non  ad  voluntaiem  dtmim 
nffrtttn/'— Bract.  lib.  ii.  tr.  1,  c.  16, 
f.8. 


166   BK.II.  RIGHTS  OP  PROPERTT, — PART  I.  THINGS  REAL. 

[[inherit  his  valour,  to  others  who  might  prove  less  able. 
And,  as  the  feudal  obligation  was  looked  upon  as  recipro- 
cal, the  feudatory  being  entitled  to  the  lord's  protection 
in  return  for  his  own  fealty  and  service,  therefore  the  lord 
could  no  more  transfer  his  seigniory  or  protection,  without 
consent  of  his  vassal,  than  the  vassal  could  his  feud  with- 
out consent  of  his  lord(jp);  it  being  equally  unreasonable 
that  the  lord  should  extend  his  protection  to  a  person  to 
whom  he  had  exceptions,  and  that  the  vassal  should  owe 
subjection  to  a  superior  not  of  his  own  choosing.]]  4. 
Escheat  and  forfeiture,  being  two  different  modes  by 
which  the  relation  between  the  lord  and  vassal  might  be 
dissolved.  The  first  was  where  the  tenant  in  possession 
of  a  feud  not  granted  for  life  only,  but  transmissible  by 
hereditary  descent,  died  without  leaving  any  heir  behind 
him,  upon  whom,  according  to  the  terms  of  the  original 
grant,  the  feud  could  any  longer  descend ;  in  which  case 
it  reverted  to  the  lord,  that  is,  the  gift,  being  determined, 
resulted  back  to  the  giver.  The  second  case  (that  of  for- 
feiture) occurred  where  the  tenant  committed  some  act  in 
violation  of  his  duty  towards  his  lord,  such  as  rendered 
him  unfit  to  be  longer  trusted  as  a  vassal ;  the  effect  of 
which  was  that  his  interest  in  the  feud  became  forfeited, 
and  returned  to  the  lord,  as  for  a  breach  of  that  condition 
of  fidelity  on  which  the  grant  was  made(g'). 

Feuds,  as  we  have  seen,  did  not  originally  extend 
beyond  the  life  of  the  first  vassal,  but  in  process  of  time 
they  were  universally  extended  [[to  his  sons,  or  perhaps  to 
such  one  of  them  as  the  lord  should  name ;  and  in  this 
case  the  form  of  the  donation  was  strictly  observed :  for  if 
a  feud  was  given  to  a  man  and  his  sons,  all  his  sons  suc- 
ceeded him  in  equal  portions ;  and,  as  they  died  off,  their 
shares  reverted  to  the  lord,  and  did  not  descend  to  their 
children,  or  even  to  their  surviving  brothers,  as  not  being 

(p)  Wright's  Tenures,  30.  (q)  Wright's  Teoures,  44. 
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[[specified  in  the  donation  (r).  But  when  such  a  feud  was 
given  to  a  man  and  his  heirs,  in  general  terms,  then  a 
more  extended  rule  of  succession  took  place ;  and  when 
the  feudatory  died,  his  male  descendants  in  infinitum  were 
admitted  to  the  succession.  When  any  such  descendant, 
who  thus  had  succeeded,  died,  his  male  descendants 
were  also  admitted  in  the  first  place,  and,  in  defect  of 
them,  such  of  his  male  collateral  kindred  as  were  of 
the  blood  or  Uneage  of  the  first  feudatory,  but  no 
others.  For  this  was  an  unalterable  maxim  in  feudal 
succession,  that  **  none  was  capable  of  inheriting  a 
feud  but  such  as  was  of  the  blood  of,  that  is,  lineally 
descended  from,  the  first  feudatory^'  («).  And  the  de- 
scent,  being  thus  confined  to  males,  originally  extended 
to  all  the  males  alike;  all  the  sons,  without  any  dis- 
tinction of  primogeniture,  succeeding  to  equal  portions 
of  the  father's  feud.  But  this  being  found,  upon  many 
accounts,  inconvenient  (particularly  by  dividing  the  ser- 
vices, and  thereby  weakening  the  strength  of  the  feudal 
union),  and  honorary  feuds  (or  titles  of  nobility)  being 
now  introduced,  which  were  not  of  a  divisible  nature,  but 
could  only  be  inherited  by  the  eldest  son  (t) ;  in  imitation 
of  these,  military  feuds  (or  those  we  are  now  describing) 
began  also  in  most  countries  to  descend,  according  to  the 
same  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion 
of  all  the  rest  («).]] 

[These  were  the  principal  and  very  simple  qualities  of 
the  genuine  or  original  feuds,  which  were  all  of  a  military 
nature,  and  in  the  hands  of  mihtary  persons;  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands^  soon  found  it  necessary 
to  commit  part  of  them  to  inferior  tenants,  obliging  them 
to  such  returns  in  service,  com,  cattle  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 

(r)  Wright*!  Tenures,  17.  (t)  Feud.  ii.  t.  56. 

(0  lb.  183.  (u)  Wright's  Tenures,  33. 
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[[without  distraction :  which  returns,  or  reditus,  were  the 
original  of  rents.  And  by  these  means  the  feudal  polity 
was  greatly  extended,  these  inferior  feudatories  (who  held 
what  are  called  in  the  Scots  law  **  rere-fiefs*')  being  under 
similar  obligations  of  fealty,  to  do  suit  of  court,  to  answer 
the  stipulated  renders  or  rent-service,  and  to  promote  the 
welfare  of  their  immediate  superiors  or  lords  (jc).  But 
this  at  the  same  time  demolished  the  ancient  simplicity  of 
feuds ;  and  an  inroad  being  once  made  upon  their  con- 
stitution, it  subjected  them,  in  a  course  of  time,  to  great 
varieties  and  innovations.  Feuds  began  to  be  bought 
and  sold,  and  deviations  were  made  from  the  old  funda- 
mental rules  of  tenure  and  succession,  which  were  held  no 
longer  sacred,  when  the  feuds  themselves  no  longer  con- 
tinued to  be  purely  military.  Hence  these  tenures  began 
now  to  be  divided  into  feoda  propria  et  itnpropria,  proper 
and  improper  feuds ;  under  the  former  of  which  divisions 
were  comprehended  such,  and  such  only,  of  which  we 
have  before  spoken ;  and  under  that  of  improper  or  de- 
rivative feuds  were  comprised  all  such  as  do  not  fall 
within  the  other  description :  such,  for  instance,  as  were 
originally  bartered  and  sold  to  the  feudatory  for  a  price ; 
such  as  were  held  upon  base  or  less  honourable  services, 
or  upon  a  rent,  in  lieu  of  military  service ;  such  as  were 
in  themselves  alienable,  without  mutual  licence ;  and  such 
as  might  descend  indifferently  either  to  males  or  females. 
But  where  a  difference  was  not  expressed  in  the  creation, 
such  new-created  feuds  did  in  all  respects  follow  the 
nature  of  an  original,  genuine,  and  proper  feud  (y).^ 

The  feudal  polity  of  which  we  have  here  presented  an 
outline  [[seems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally  and  as  a  part  of  the 
national  constitution,  till  the  reign  of  William  the  Nor- 
man {z).    Not  but  that  it  is  reasonable  to  believe,  from 


(x)  Wright*!  Tenure*,  20.  (t)  Spelm.  Gloei.  218 ;  Bract.  1. 2, 

(y)  Ibid.  36.  c.  16,  i.  7. 
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[[abundant  traces  in  our  history  and  laws,  that  even  in  the 
times  of  the  Saxons,  who  were  a  swarm  from  what  Sir 
William  Temple  calls  the  same  northern  hive,  something 
similar  to  this  was  in  use,  yet  not  so  extensively,  nor 
attended  nith  all  the  rigour  that  was  afterwards  imported 
by  the  Normans ;  for  the  Saxons  were  firmly  settled  in 
this  island,  at  least  as  early  as  the  year  600 ;  and  it  was 
not  till]]  the  eleventh  or  twelfth  century  (a)  [[that  feuds 
arrived  to  their  full  vigour  and.  maturity,  even  on  the 
continent  of  Europe. 

This  introduction,  however,  of  the  feudal  tenures  into 
England,  by  King  William,  does  not  seem  to  have  been 
effected  immediately  aft;er  the  Conquest,  nor  by  the  mere 
arbitrary  will  and  power  of  the  Conqueror,  but  to  have 
been  gradually  established  by  the  Norman  barons  and 
others,  in  such  forfeited  lands  as  they  received  from  the 
gift  of  the  Conqueror,  and  afterwards  univeiBally  consented 
to  by  the  great  council  of  the  nation  long  after  his  title 
was  established.  Indeed,  from  the  prodigious  slaughter 
of  the  English  nobility  at  the  battle  of  Hastings,  and  the 
fruitless  insurrections  of  those  who  survived,  such  nume- 
rous forfeitures  had  accrued,  that  he  was  able  to  reward 
his  Norman  followers  with  very  large  and  extensive  pos- 
sessions ;  and  their  regard  for  the  feudal  law,  under  which 
they  had  long  lived,  together  with  the  king's  recommen- 
dation of  this  policy  to  the  English,  as  the  best  way  to 
put  themselves  on  a  military  footing,  and  thereby  to  pre- 
vent any  future  attempts  from  the  continent,  were  pro- 
bably the  reasons  that  prevailed  to  effect  its  establishment 
here  by  law.  And,  though  the  time  of  this  great  revolu- 
tion in  our  landed  property  cannot  be  ascertained  vrith 
exactness,  yet  there  are  some  circumstances  that  may 
lead  us  to  a  probable  conjecture  concerning  it;  for  we 
learn  from  the  Saxon  Chronicle  (i),  that  in  the  nineteenth 

(a)  Hallam't  Middle  Ages,  vol.  i.      its  maturity  about  the  year  800,  and 
p.  192, 7tb  ed.    Blackstone  considers      cites  Crag,  1. 1,  t.  4. 
the  feudal  system  as  having  reached         (6)  A.  D.  1086. 
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[[year  of  King  William's  reign  an  invasion  was  appre- 
hended from  Denmark ;  and  the  military  constitution  of 
the  Saxons  being  then  laid  aside,  and  no  other  introduced 
in  its  steady  the  kingdom  was  wholly  defenceless ;  which 
occasioned  the  king  to  bring  over  a  large  army  of  Nor- 
mans and  Bretons,  who  were  quartered  upon  every  land- 
holder, and  greatly  oppressed  the  people.  This  apparent 
weakness,  together  with  the  grievances  occasioned  by  a 
foreign  force,  might  co-operate  with  the  king's  remon- 
strances, and  the  better  incline  the  nobility  to  listen  to 
his  proposals  for  putting  them  in  a  posture  of  defence ; 
for  as  soon  as  the  danger  was  over  the  king  held  a  great 
council  to  inquire  into  the  state  of  the  nation  (c),  the 
immediate  consequence  of  which  was  the  compiling  of  the 
great  survey  called  Domesday  Book,  which  was  finished 
in  the  next  year ;  and  in  the  latter  end  of  that  very  year 
the  king  was  attended  by  all  his  nobility  at  Sarum,  where 
all  the  principal  landholders  submitted  their  lands  to  the 
yoke  of  military  tenure,  became  the  king's  vassals,  and 
did  homage  and  fealty  to  his  person  (d).  This  may  pos- 
sibly have  been  the  era  of  formally  introducing  the  feudal 
tenures  by  law;  and  perhaps  the  very  law,  thus  made  at 
the  council  of  Sarum,  is  that  which  is  still  extant  (e),  and 
couched  in  these  remarkable  words : — **  Statuimus,  ut 
omnes  liberi  homines  fxdere  et  sacramento  affirmenty  quod 
intra  et  extra  universum  regnum  Anglice  Wilhelmo  regi 
domino  suofideles  esse  volunt ;  terras  et  konores  illius  omni 
fidelitate  uMque  servare  cum  eo,  et  contra  inimicos  et 
alienigenas  defendere,'*  The  terms  of  this  law,  as  Sir 
Martin  Wright  has  observed  (/),  are  plainly  feudal:  for, 

(c)  "  Rex  tenuit  magnum  conci-  omnes  te  illi  tubdidere,  ejusquefacti 
Uum,  et  graves  sermones  kahiit  cum  sunt  vasalli,  ac  ei  JidelUatis  Juramenta 
suis  jtroeeribus  de  hae  terra  ;  quo  modo  prastiterunt,  se  contra  alios  quoseunque 
ineokretur,  et  a  quibus  hominilnu*** —  iUifidosfuturoe" — Chroo.  Stz.  A.  D. 
ChroQ.  Sax.  ib.  1086. 

(d)  *' Omnes  pradia  tenentes,  quot'  (e)  Cap.  62 ;  Wilk.  228. 
quot    essent  notis  meliorU  per  totam          (/)  Teniires,  66. 
Angliam,  q^ut  komina  faeti  tunt,  4t 
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[[first,  it  requires  the  oath  of  fealty,  which  made,  in  the 
sense  of  the  feudists,  every  man  that  took  it  a  tenant  or 
vassal ;  and,  secondly,  the  tenants  obliged  themselves  to 
defend  their  lord's  territories  and  titles  against  all  ene* 
mies,  foreign  and  domestic.  But  what  clearly  evinces 
the  legal  establishment  of  this  system,  is  another  law  of 
the  same  collection  (^),  which  exacts  the  performance  of 
the  military  feudal  services,  as  ordained  by  the  general 
council.  ^*  Omnea  camitesj  et  baranes,  et  milites,  et  set* 
vienteSj  et  univerH  liberi  homines  totiue  regni  noiiri  pra^ 
dictiy  habeant  et  teneant  se  semper  bene  in  armis  et  in 
eqtiiSf  ut  decet  et  oportet:  et  sint  semper  prompti  et  bene 
paratij  ad  servitium  suum  integrum  rwbis  erplendum  et 
peragendumy  cum  opusjuerit ;  secundum  quod  nobis  debent 
de  fcsdis  et  tenementis  suis  de  jure  facerSf  et  sicut  illis 
statuimus  per  commune  concilium  totius  regni  nostri  pra^ 
dicHr^ 

[[By  thus  consenting  to  the  introduction  of  feudal 
tenures,  our  English  ancestors  probably  meant  no  more 
than  to  put  the  kingdom  in  a  state  of  defence  by  estar 
blishing  a  military  system,  and  to  oblige  themselves,  in 
respect  of  their  lands,  to  maintain  the  king's  title  and 
territories  with  equal  vigour  and  fealty,  €u  if  they  had 
received  their  lands  from  his  bounty  upon  these  express 
conditions,  as  pure,  proper,  beneficiary  feudatories.  But 
whatever  their  meaning  was,  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feudal  constitutions,  and 
well  understanding  the  import  and  extent  of  the  feudal 
terms,  gave  a  very  different  construction  to  this  proceed- 
ing ;  and  thereupon  took  a  handle  to  introduce  not  only 
the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  also  such  fruits  and  dependencies,  such 
hardships  and  services,  as  were  never  known  to  other 
nations  (A) ;  as  if  the  English  had,  in   fact  as  well  as 

(g)  Cap.  58 ;  Wilk.  228.  (h)  Spelm.  of  Feuds,  c.  S8. 
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[[theory,  owed  everything  they  had  to  the  bounty  of  their 
sovereign  lord. 

Our  ancestors,  therefore,  who  were  by  no  means  bene- 
ficiaries, but  had  barely  consented  to  this  fiction  of  tenure 
from  the  crown  as  the  basis  of  a  military  discipline,  with 
reason  looked  upon  these  deductions  as  grievous  impo- 
sitions and  arbitrary  conclusions  from  principles  that,  as 
to  them,  had  no  foundation  in  truth  (t).  However,  this 
king,  and  his  son  WiUiam  Rufiis,  kept  up  with  a  high 
hand  all  the  rigours  of  the  feudal  doctrines;  but  their 
successor,  Henry  I.,  found  it  expedient,  when  he  set  up 
his  pretensions  to  the  crown,  to  promise  a  restitution  of 
the  laws  of  King  Edward  the  CSonfessor,  or  ancient  Saxon 
system ;  and  accordingly,  in  the  first  year  of  his  reign, 
granted  a  charter  (A),  whereby  he  gave  up  the  greater 
grievances,  but  still  reserved  the  fiction  of  feudal  tenure, 
for  the  same  military  purposes  which  engaged  his  father 
to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and 
aggravated  by  himself  and  succeeding  princes ;  till,  in  the 
reign  of  King  John,  they  became  so  intolerable,  that  they 
occasioned  his  barons  or  principal  feudatories  to  rise  up 
in  arms  against  him,  which  at  length  produced  the  famous 
great  charter  at  Running-mead,  which,  with  some  altera- 
tions, was  confirmed  by  his  son  Henry  III.  And,  though 
its  immunities  (especially  as  altered  on  its  last  edition  by 
his  son)  (/),  are  very  greatly  short  of  those  granted  by 
Henry  I.,  it  was  justly  esteemed  at  the  time  a  vast 
acquisition  to  English  liberty.  Indeed,  by  the  farther 
alteration  of  tenures  that  has  since  happened,  many  of 
these  immunities  may  now  appear,  to  a  common  observer, 
of  much  less  consequence  than  they  really  were  when 
granted;  but  this,  properly  considered,  will  show,  not 

(i)  Wright's  Twum,  81.  (0  9  Hen.  3. 

(h)  LL.  Hen.  1,  c.  1. 
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Qthat  the  acquisitions  under  John  were  small,  but  that 
those  under  Charles  were  greater.  And  from  hence  also 
arises  another  inference :  that  the  liberties  of  Englishmen 
are  not  mere  infringements  of  the  king's  prerogative, 
extorted  from  our  princes  by  taking  advantage  of  their 
weakness,  but  a  restoration  of  that  ancient  constitution  of 
which  our  ancestors  had  been  defrauded  by  the  art  and 
finesse  of  the  Norman  lawyers,  rather  than  deprived  by 
the  force  of  the  Norman  arms.]] 

This  general  introduction  of  strict  feudal  principles 
gave  rise  to  that  fundamental  maxim  which  still  prevails, 
that  all  land  belonging  to  any  subject  in  this  realm  is 
holden  of  some  superior;  and  either  mediately  or  imme- 
diately, of  the  sovereign  (m);  for  in  the  law  of  England, 
according  to  Sir  E.  Coke(n),  we  have  not  aUodiumj  which, 
as  we  have  seen(o),  is  the  name  by  which  the  feudists 
abroad  distinguished  such  estates  of  the  subject  as  were 
not  holden  of  any  superior.  And  as  all  lands  with  us  are 
holden,  they  are  consequently  called  tenements^  the  pos- 
sessors thereof  tenants ,  and  the  manner  of  their  possession 
a  tenure  {p).  Where  the  tenure  was  of  the  sovereign  im- 
mediately, it  was  said  to  be  in  capite,  or  in  chief.  This, 
however,  was  of  two  kinds,  either  ut  de  honore  (where  the 
land  was  held  of  the  king  as  Q^oprietor  of  some  honor, 
castle,  or  manor),  or  ut  de  corona  (where  it  was  held  of 
him  in  right  of  the  crown  itselO;  t^nd  it  is  to  the  latter 
kind  that  the  term  of  tenure  in  capite  was  more  especially 
applied  (9).  But  the  holding  might  also  be  mediate,  that 
is,  in  the  way  of  subinfeudation (r).    [[For  such  tenants  as 


(m)  Co.  Litt.  93  a,  I  a,  1  b.  65  a. 

(n)  Id.;  et  vide  Co.  Litt.  by  Harg. 
64  a,  n.  (1). 

(0)  Sup,  p.  161. 

(p)  Co.  Litt.  1  b;  2  Bl.  C.  59. 

(9)  When  tenure  in  capite  wasmen- 
tioned  generally,  it  waa  understood  to 
apply  to  a  tenure  ut  d§  coronA,  and 
not  ut  de  htmore;  Co.  Litt.  108  a;  9 


Inst.  64;  Mag.  Char.  c.  31,  sU  1; 
Edw.  3,  c.  13;  Edw.  6,  c.  4;  F.  N. 
B.  175;  Bro.  Alien.  11;  Wright's 
Ten.  163.  The  propriety  of  so  con- 
fining the  term  has  been  questioned; 
Co.  Litt.  by  Harg.  108  a,  n.  (3),  but 
in  point  of  fact  it  waa  undoubtedly  so 
applied, 
(r)  Vide  iup*  p.  162. 
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[[held  under  the  king  immediately,  when  they  granted  out 
portions  of  their  lands  to  inferior  persona,  became  also  lords 
with  respect  to  those  inferior  persons,  as  they  were  still 
tenants  with  respect  to  the  king;  and,  thus  partaking  of  a 
middle  nature,  were  called  meme,  or  middle,  lords.  So  that 
if  the  king  granted  a  manor  to  A.,  and  he  granted  a  portion 
of  the  land  to  B.,  now  B.  was  said  to  hold  of  A.,  and  A.  of 
the  king;  or  in  other  words,  B.  held  his  lands  immediately 
of  A.y  but  mediately  of  the  king.  The  king  therefore  was 
styled  lord  paramount;  A.  was  both  tenant  and  lord,  or 
was  a  mesne  lord ;  and  B.  was  called  tenant  paravail,  or 
the  lowest  tenant;  being  he  who  was  supposed  to  make 
avail,  or  profit,  of  the  land  («).]] 

This  distinction  of  mediate  or  immediate  tenancy  ran 
through  all  the  different  sorts  of  tenure ;  which  we  shall 
here  proceed  severally  to  consider. 

[There  seem  to  have  subsisted  among  our  ancestors 
four  principal  species  of  lay  tenures,  to  which  all  others 
may  be  reduced :  the  grand  criteria  of  which  were  the 
natures  of  the  several  services  or  renders  that  were  due  to 
the  lords  from  their  tenants.  The  services,  in  respect  of 
their  quality,  were  either  free  or  base  services ;  in  respect 
of  their  quantity  and  the  time  of  exacting  them,  were 
either  certmn  or  uncertaiji.  Free  services  were  such  as 
were  not  unbecoming  the  character  of  a  soldier,  or  a  free- 
man to  perform ;  as  to  serve  under  his  lord  in  the  wars, 
to  pay  a  sum  of  money,  and  the  like.  Base  services  were 
such  as  were  fit  only  for  peasants,  or  persons  of  a  servile 
rank ;  as  to  plough  the  lord's  land,  to  make  his  hedges, 
to  carry  out  his  dung,  or  other  mean  employments.  The 
certain  services,  whether  free  or  base,  were  such  as  were 
stinted  in  quantity,  and  could  not  be  exceeded  on  any 
pretence ;  as,  to  pay  a  stated  annual  rent,  or  to  plough 
such  a  field  for  three  days.  The  uncertain  depended  upon 
unknown  contingencies :  as,  to  do  military  service  in  per- 

(f )  a  iDtt  296. 
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[^son,  or  pay  an  asaessment  in  lieu  of  it,  when  called  upon; 
or  to  wind  a  horn  whenever  the  Scots  invaded  the  realm ; 
which  are  free  servicee ;  or  to  do  whatever  the  lord  should 
command,  which  is  a  base,  or  villein  service.]] 

The  various  combinations  of  these  services  gave  rise  to 
the  various  kinds  of  lay  tenure.  [[Of  these  Bracton  (who 
wrote  under  Henry  the  Third)  seems  to  give  the  clearest 
and  most  compendious  account  of  any  author  ancient  or 
modem  (0;]]  of  which  the  following  is  the  outline  or  ab- 
stract. *'  Tenements  are  of  two  kinds,  frank-tenement, 
and  villenage.  And,  of  frank  tenements  some  are  held 
freely  in  consideration  of  homage  and  knighiservice  f 
others  in  freesocoffe  with  the  service  of  fealty  only, 
*^  or  with  fealty  and  homage,  according  to  some  autho- 
''  rities"  (tt).  And  again  (or),  ^^  Of  villenages  some  are 
^  pure,  others  privileged.  Pure  viUmcLye  is  where  a  man 
''  holds  upon  terms  of  doing  whatsoever  is  commanded 
^*  of  him,  nor  knows  in  the  evening  what  is  to  be  done  in 
''  the  morning,  and  is  always  bound  to  an  uncertain  ser- 
**  vice.  There  is  also  another  kind  of  villenage  holden  of 
^  the  king,  from  the  time  of  the  Conquest,  which  is  called 
**  mUewr$ocagey  and  which  is  villenage,  but  of  a  privi- 
''  leged  sort.  Such  tenants  of  the  king's  demesnes  have 
''  the  privilege  that  they  cannot  be  removed  from  the  land 
**  while  they  do  the  service  due ;  and  these  villein-socmen 
"are  properly  called  glebte  ascriptitii.     They  perform 


ti 


ti 


ti 


(0  L.  4.  c.  28. 

(«)  Tenewtantorutn  aliud  liberum, 
mUud  viHtttt^um,  Item  libtrorum 
aliud  ttnetur  Uber$  pro  homagio  et  ur* 
01*110  mtittan ;  aliud  in  libero  socagio 
cum  fidtlitate  tantum,  vel  cum  Jideli- 
iatM  et    homagto  tecundum  quosdam* 

(t)VilUnagiorum  aliud  purum,  aliud 
prioilegiatum,  Qmi  tenet  in  puro  vij- 
lenagio  faciet  quicquid  $i  praceptum 
fuerit,  fMtf  scire  debeat  mro  q^iod  fa- 
cere  debeat  in  crattino,  et  temper  tenebi- 


tur  ad  incetta.  £it  eiiam  aliud  genus 
villenagii  quod  tenetur  de  domino  Rege 
a  cenquestu  Anglise,  quod  dicitur  soea* 
gium  villanum,  et  quod  est  villenagium 
ted  tamen  privilegiatum,  Habeat 
itaque  tenentes  de  dominicis  domini 
regis  tale  privilegium  quod  a  gleba 
amoveri  non  debent  quamdiu  velint  et 
possintfacere  debitum  servitium.  Et 
hujusmodi  villani  sokmanni  proprii 
dieuntur  f  ieftc  ascriptitii*  Villana 
autem  faciunt  servitia,  sed  eerta  *t 
determinataM    §  5. 
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*^  villein  semces^but  such  as  are  certain  and  determined." 
This  account,  illustrated  as  it  is  by  other  authorities^ 
proves  that  there  anciently  existed  (as  before  remarked) 
four  principal  kinds  of  lay  tenure :  and  that  they  were  as 
follows — servUiuM  milUare  (the  tenure  in  chivalry  or 
knight-service),  where  the  service  was  free,  but  uncertain; 
libentm  socagium  (or  free  socage),  where  it  was  not  only 
free,  but  certain;  purum  villenagium  (pure  viUenage), 
where  it  was  base  in  its  nature, and  uncertain;  and  lastly, 
villenagium  privUyiatum  (or  villein  socage),  where  it  was 
base  but  certain;  which  seems  principally  to  have  pre- 
vailed among  those  who  are  above  described  as  ''  tenants 
of  the  king's  demesnes." 

The  four  kinds  of  tenure  above  enumerated,  however, 
in  process  of  time  were  reduced  to  three,  viz.  knight-ser- 
vice, free  socage,  and  copyhold;  which  last  comprises 
both  the  species  of  villenage  to  which  Bracton  refers. 
These  three  subsisted  in  England  till  the  middle  of  the 
seventeenth  century,  and  the  two  last  subsist  to  this  day. 

QI.  The  first,  most  universal,  and  esteemed  the  most 
honourable,  species  of  tenure,  was  that  by  knight-service, 
called  in  Latin  servitium  militare,  and  in  law-French  chi- 
valnfj  or  service  de  cMvaler,  answering  to  the  fiefdhau- 
bert  of  the  Normans  (y),  which  name  is  expressly  given 
it  by  the  Mirrour  («).  This  diflFered  in  very  few  points, 
as  we  shall  presently  see,  from  a  pure  and  proper  feud, 
being  entirely  military,  and  the  general  effect  of  the  feudal 
establishment  in  England.  To  make  a  tenure  by  knight- 
service,]]  it  was  necessary  that  the  tenement  in  point  of 
quantity  should  amount  to  twelve  ploughlands(a);  which 
was  called  a  knight's  fee  (ft),  feodum  militare;  and  the 
value  of  which  is  stated    in    1  Edw.   II.  at  £20  per 

(jf)  Spelm.  Clots.  219.  carucata  Urr^,  wis  ai  much  as  one 

(f )  C.2,§  37.  plough  could  plough  in  a  year ;  Co. 

(a)  2  Jut.  696,    A  plough  land,      Litt  69  a. 

(fr)  2  lost.  596. 
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annum  (c),  [[And  he  who  held  this  proportion  of  Iand(fiO 
(or  a  whole  fee)  by  knight-service,  was  bound  to  attend 
his  lord  to  the  wars  for  forty  days  in  every  year,  if  called 
npon;  which  attendance  was  his  reditus  or  return,  his  rent 
or  service,  for  the  land  he  claimed  to  hold.  If  he  held 
only  half  a  knight's  fee,  he  was  only  bound  to  attend 
twenty  days,  and  so  in  proportion  (fi).  And  there  is  reason 
to  apprehend,  that  this  service  was  the  whole  that  our  an- 
cestors meant  to  subject  themselves  to;  the  other  fruits 
and  consequences  of  this  tenure  being  fraudulently  super- 
induced, as  the  regular  (though  unforeseen)  appendages  of 
the  feudal  system. 

This  tenure  of  knight-service  had  all  the  marks  of  a 
strict  and  regular  feud ;  it  was  granted  by  words  of  pure 
donation,  dedi  et  conces8i{f);  was  transferred  by  investi- 
ture or  delivering  corporal  possession  of  the  land,  usually 
called  livery  of  seisin ;  and  was  perfected  by  homage  and 
fealty.  (^)]]  It  also  drew  after  it  the  following  conse- 
quences, some  of  which,  as  we  have  seen,  were  ordinary 
feudal  incidents,  and  therefore  in  general  observance,  not 
in  England  only,  but  throughout  a  large  portion  of  the 
continent(A). 

1.  Aids.  These  in  England  [[were  principally  three: 
first,  to  ransom  the  lord's  person,  if  taken  prisoner;  a 


f( 


It 


(e)  2  InsU  696  i  Co.  Lilt.  69  a. 

(d)  "Mr.  SeldeD  oontcDdi,  that  a 
"  knight's  fee  did  not  consist  of  land 

of  a  fixed  extent  or  value,  bat  was 

as  mnch  as  the  king  was  pleased  to 
"  grant,  upon  the  condition  of  having 
"  the  service  of  one  knight.  TiL  of 
"  Hon.  p.  2.  c.  5.  s.  17  &  26."— 
Ckri$iian*i  Blackttone,  vol.  ii.  p.  62 
(D). 

(t)  Dtt.  i  95. 

(/)  Co.  Litt.  9. 

(g)  Vide<up.p.  164;Co.Litt.64a, 
67  b.  Foreign  jurists  fre<]uent1y  blend 
homage  and  fealty  together,  but  in  En- 

VOL.  I. 


gland  they  were  distinct.    Co.  Litt.  by 
Harg.  68  a,  n.  (I). 

(h)  The  local  extent  of  the  feudal 
law  is  pointed  out  in  Hallam's  Mid. 
Ages,  vol.  i.  pp.  200>-203,  7th  edit, 
where  its  regular  machinery  and  sys- 
tematic establishment  are  considered 
as  chiefly  applying  "  to  the  dominions 
"  of  Charlemagne  and  to  those  coun- 
*'  tries  which  afterwards  derived  it 
*'  from  thence."  Denmark,  Sweden, 
Bohemia,  and  Hungary,  are  particu- 
larly mentioned  as  countries  not  influ- 
enced by  the  feudal  system. 


N 
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[[necessary  consequence  of  the  feudal  attachment  and  fide- 
lity :  insomuch  that  the  neglect  of  doing  it,  whenever  it 
was  in  the  vassal's  power,  was,  by  the  strict  rigour  of  the 
feudal  law,  an  absolute  forfeiture  of  his  estate  (t).  Se- 
condly, to  make  the  lord's  eldest  son  a  knight;  a  matter 
that  was  formerly  attended  with  great  ceremony,  pomp, 
and  expense.  This  aid  could  not  be  demanded  till  the 
heir  was  fifteen  years  old,  or  capable  of  bearing  arms  (A) ; 
the  intention  of  it  being  to  breed  up  the  eldest  son  and 
heir  apparent  of  the  seigniory,  to  deeds  of  arms  and  chi- 
valry, for  the  better  defence  of  the  nation.  Thirdly,  to 
marry  the  lord's  eldest  daughter,  by  giving  her  a  suitable 
portion :  for  daughters'  portions  were  in  those  days  ex- 
tremely slender,  few  lords  being  able  to  save  much  out  of 
their  income  for  this  purpose;  nor  could  they  acquire 
money  by  other  means,  being  wholly  conversant  in  matters 
of  arms :  nor,  by  the  nature  of  their  tenure,  could  they 
charge  their  lands  vrith  this,  or  any  other  incumbrances. 
From  bearing  their  proportion  to  these  aids,  no  rank  or 
profession  was  exempted :  and  therefore  even  the  monas- 
teries, till  the  time  of  their  dissolution,  contributed  to  the 
knighting  of  their  founder's  male  heir  (of  whom  their 
lands  were  holden)  and  the  marriage  of  his  female  de- 
scendants (/)•  And  one  cannot  but  observe,  in  this  parti- 
cular, the  great  resemblance  which  the  lord  and  vassal  of 
the  feudal  law  bore  to  the  patron  and  client  of  the  Roman 
republic;  between  whom  also  there  subsisted  a  mutual 
fealty,  or  engagement  of  defence  and  protection.  For, 
with  regard  to  the  matter  of  aids,  there  were  three  which 
were  usually  raised  by  the  client ;  viz.  to  marry  the  pa- 
tron's daughter;  to  pay  his  debts;  and  to  redeem  his 
person  from  captivity  (m). 

But  besides  these  ancient  feudal  aids,  the  tyranny  of 

(i)  Feud.  I.  2.  t.  24.  fervent;  in  terU  alieni  distoiutionem 

(k)  2  In»t,  233.  gratuitam  peeuniam  erogarent ;  et  ah 

(I)  Philip's  Ufc  of  Pole,  1.  223.  hostibus  in   hello   eaptos    redimertni. 

(m)  Ktat  autem  fate  inter  utrmque  Paul.  Manutius  de  Senatu    Romano. 

ofliehrum   vicit^iiude^ui  tli^nlet  ad  c.  1. 

colUicandai  tetmtortim  Jilian  demo  ran- 
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[[lords  by  degrees  exacted  more  and  more;  as,  aids  to  pay 
the  lord's  debts  (probably  in  imitation  of  the  Romans), 
and  aids  to  enable  him  to  pay  aids  or  reliefs  to  his  supe- 
rior lord;  from  which  last  indeed  the  king's  tenants  in 
capite  were,  from  the  nature  of  their  tenure,  excused,  as 
they  held  immediately  of  the  king,  who  had  no  superior. 
To  prevent  this  abuse,  King  John's  Magna  Carta  (n)  or* 
dained,  that  no  aids  be  taken  by  the  king  without  consent 
of  parliament,  nor  in  any  wise  by  inferior  lords,  save  only 
the  three  ancient  ones  above-mentioned.  But  this  pro- 
vision was  omitted  in  Henry  III.'s  charter,  and  the  same 
oppressions  were  continued  till  the  25  Edw.  I.,  when  the 
statute  called  Canfirmatio  Chartarum  was  enacted ;  which 
in  this  respect  revived  King  John's  charter,  by  ordaining 
that  none  but  the  ancient  aids  should  be  taken.  But 
though  the  species  of  aids  was  thus  restrained,  yet  the 
quantity  of  each  aid  remained  arbitrary  and  imcertain. 
King  John's  charter  indeed  ordered,  that  all  aids  taken 
by  inferior  lords  should  be  reasonable  (o) ;  and  that  the 
aids  taken  by  the  king  of  his  tenants  in  capite  should  be 
settled  by  parliament  (p).  But  they  were  never  com- 
pletely ascertained  and  adjusted  till  the  statute  Westm.  I. 
3  Edw.  I.  c.  36,  which  fixed  the  aids  of  inferior  lords  at 
twenty  shillings,  or  the  supposed  twentieth  part  of  the 
annual  value  of  every  knight's  fee,  for  making  the  eldest 
son  a  knight,  or  marrying  the  eldest  daughter;  and  the 
same  was  done  with  regard  to  the  king's  tenants  in  capite 
by  statute  26  Edw.  III.  c.  11.  The  other  aid,  for  ransom 
of  the  lord's  person,  being  not  in  its  nature  capable  of  any 
certainty,  was  therefore  never  ascertained. 

2.  Relief,  was  looked  upon,  very  justly,  as  one  of  the 
greatest  grievances  of  tenure:  especially  when,  at  the 
first,  it  was  merely  arbitrary  and  at  the  will  of  the  lord; 
so  that,  if  he  pleased  to  demand  an  exorbitant  relief,  it 
was  in  effect  to  disinherit  the  heir  (q).    The  English  ill 

(n)  Cap.  12,  16,  (p)  Joid.  14. 

00  Ibid.  15.  (q)  Wright's  Tenures,  99. 

n2 
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[[brooked  this  consequence  of  their  new  adopted  policy; 
and  therefore  William  the  Conqueror  by  his  laws  (r)  ascer- 
tained  the  relief,  by  directing  (in  imitation  of  the  Danish 
heriots)  that  a  certain  quantity  of  arms  and  habiliments 
of  war  should  be  paid  by  the  earls,  barons,  and  vavasours 
respectively ;  and  if  the  latter  had  no  arms,  they  should 
pay  100*.  William  Rufus  broke  through  this  composition, 
and  again  demanded  arbitrary  uncertain  reliefs,  as  due 
by  the  feudal  laws ;  thereby  in  effect  obliging  every  heir  to 
new  purchase  or  redeem  his  land(5) :  but  his  brother,  Henry 
I.,  by  the  charter  before-mentioned,  restored  his  father's 
law ;  and  ordained,  that  the  relief  to  be  paid  should  be 
according  to  the  law  so  established,  and  not  an  arbitrary 
Tedemption  (0.  But  afterwards,  when,  by  an  ordinance 
in  27  Henry  II.,  called  the  assise  of  arms,  it  was  provided 
that  every  man's  armour  should  descend  to  his  heir,  for 
defence  of  the  realm ;  and  it  thereby  became  impracti- 
cable to  pay  these  acknowledgments  in  arms,  according 
to  the  laws  of  the  Conqueror,  the  composition  was  univer- 
sally accepted  of  IOO5.  for  every  knight's  fee ;  as  we  find 
it  ever  after  established  («).  But  it  must  be  remembered, 
that  this  relief  was  only  then  payable,  if  the  heir  at  the 
death  of  his  ancestor  had  attained  his  full  age  of  one  and 
twenty  years.]] 

3.  Fines  for  alienation.  [[With  us  in  England,  these 
fines  seem  only  to  have  been  exacted  from  the  king's 
tenants  in  capite,  who  were  never  able  to  aliene  without 
a  licence;]]  and  if  they  did,  it  became  a  question  whether 
they  did  not  incur  an  absolute  forfeiture  of  the  land  (or). 
[[But  this  severity  was  mitigated  by  the  statute  1  Edward 
III.  c.  12.,  which  ordained,  that  in  such  case  the  lands 
should  not  be  forfeited,  but  a  reasonable  fine  be  paid  to 
the  king.     Upon  which  statute  it  was  settled,  that  one- 

(r)  C.  22,  23,  24.  $id  Ugitima  et  Juita  reUvatian^  reU- 

(0  2  Roll.  Abr.  614.  vabU  «am."— Text.  Roffeos.  cap.  34. 

(f)   "  Htfrei  nm  redimet  Urram  ^u)  GUnv.  1. 9,  c.  4 ;  Litt.  §  112. 

tuam$i€Utfaeiebattempor«fratritmei,  (,)  2  Inst.  6S. 
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[[third  of  the  yearly  value  should  be  paid  for  a  licence  of 
alienation ;  but,  if  the  tenant  presumed  to  aliene  without 
a  licence,  a  full  year's  value  should  be  paid(y).]] 

4.  Escheat  and  forfeiture  were  feudal  incidents,  attach- 
ing in  fiiU  force  to  the  tenure  in  chivalry,  and  were 
attended  beside  with  this  severity  (which  seems  to  have 
been  peculiar  to  England)  (z),  that  by  attainder  of  treason 
or  felony  the  tenant  not  only  forfeited  his  land,  but  his 
blood  was  held  to  be  corrupted  or  stained ;  whereby  every 
inheritable  quality  was  entirely  blotted  out  and  abolished, 
so  that  no  land  could  thereafter  be  transmitted  from  him 
or  through  hijn  in  a  course  of  descent. 

5.  [[Primer  seisin  was  a  feudal  burthen,  only  incident 
to  the  king's  tenants  in  capite,  and  not  to  those  who  held 
of  inferior  or  mesne  lords(a).  It  was  a  right  which  the  king 
had,  when  any  of  his  tenants  in  capite  died  seised  of  a 
knight's  fee,  to  receive  of  the  heir  (provided  he  were  of 
lull  age)  one  whole  year's  profits  of  the  lands,  if  they  were 
in  immediate  possession ;  and  half  a  year's  profits,  if  the 
lands  were  in  reversion  expectant  on  an  estate  for  life  (b)* 
This  seems  to  be  little  more  than  an  additional  relief,  but 
grounded  upon  this  feudal  reason ;  that,  by  the  ancient 
law  of  feuds,  immediately  upon  the  death  of  a  vassal  the 
superior  was  entitled  to  enter  and  take  seisin  or  posses- 
sion of  the  land,  by  way  of  protection  against  intruders, 
till  the  heir  appeared  to  claim  it,  and  receive  investiture  : 
during  which  interval  the  lord  was  entitled  to  take  the 
profits;  and,  unless  the  heir  claimed  within  a  year  and 
day,  it  was  by  the  strict  law  a  forfeiture  (c).  This  prac- 
tice, however,  seems  not  to  have  long  obtained  in  Eng- 
land, if  ever,  with  regard  to  tenure  under  inferior  lords ; 

(y)  2  Inst.  67.  on  the  laods  and  possess  them  for  a 

(t)  Hallmn,  Mid.  Ages,  vol.  i.  p.  year  if  the  heir  could  not  pay  the  re- 

188;7ihedit.;2Bl.C.254;  videsup.  lief.—Hallaro,  Mid.  Ages,  vol.  i.  p. 

p.  166.  183 ;  7th  edit, 

(a)  Primer  ititin  seems  not  to  have  (b)  Co.  Litt.  77  a* 

been    an    ordinary  feudal    incident,  (c)  Feud.  1. 2,  t,  24t 

though  io  France  the  lord  might  enter 
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[[but,  as  to  tenures  in  capite,  the  prima  seisina  was  expressly 
declared,  under  Henry  III.  and  Edward  II.,  to  belong  to 
the  king  by  prerogative,  in  contradistinction  to  other 
lords  (rf).  The  king  was  entitled  to  enter  and  receive  the 
whole  profits  of  the  land,  till  livery  was  sued ;  which  suit 
being  commonly  made  within  a  year  and  day  next  after 
the  death  of  the  tenant,  in  pursuance  of  the  strict  feudal 
rule,  therefore  the  king  used  to  take  as  an  average,  the 
first  fruits  J  that  is  to  say,  one  year's  profits  of  the  land(e). 
And  this  afterwards  gave  a  handle  to  the  popes,  who 
claimed  to  be  feudal  lords  of  the  church,  to  claim  in  like 
manner  from  every  clergyman  in  England  the  first  year's 
profits  of  his  benefice,  by  way  of  primitiey  or  first  fruits. 
6.  These  payments  were  only  due  if  the  heir  was  of  full 
age ;  but  if  he  was  under  the  age  of  twenty-one,  being  a 
male,  or  fourteen,  being  a  female,  the  lord  was  entitled 
to  the  wardship  of  the  heir,  and  was  called  the  guardian 
in  chivalry  (/).  This  wardship  consisted  in  having  the 
custody  of  the  body  and  lands  of  such  heir,  veithout  any 
account  of  the  profits,  till  the  age  of  twenty-one  in  males, 
and]]  fourteen  [[in  females.  For  the  law  supposed  the  heir- 
male  unable  to  perform  knight-service  till  twenty-one : 
but  as  for  the  female,]]  Sir  E.  Coke  remarks,  that  she 
might  at  fourteen  govern  an  household,  and  marry  a  hus- 
band, who  might  do  knight's  service.  [The  lord  therefore 
had  no  wardship,  if  at  the  death  of  the  ancestor  the  heir- 
male  was  of  the  fiiU  age  of  twenty-one,  or  the  heir- 
female  of  fourteen;^  yet,  if  she  was  then  under  fourteen,  the 
lord  might  not  only  keep  her  in  ward  till  she  attained 
that  age,  but  if  she  remained  unmarried,  he  might  keep 
her  land  in  his  custody  two  years  longer  by  virtue  of  the 
statute  of  Westm.  I.  3Edw.  I.  c.  22{g). 

(d)  Stat.  Marlbr.  c.  16;  17  Edw.      mandy.—Hallam,  Mid.  Ages,  vol.  ii. 
II.  c.  3.  p.  429,  216 ;  vol.  i.  p.  190 ;  7th  edit. 

(e)  Staundf.  Prerog.  12.  {g)  Litt.s.l03 ;  2Inst.204 ;  Black- 
(/)  Wardship  and  fl/orrw^e  were      atone  states  the  guardianship  of  females 

not   ordinary  feudal    incidents,    but      to  have  lasted  till  sixteen.     But  see 
nearly  peculiar  to  England  and  Nor-      Coleridge's  Blackstooe,  vol.  n.  p.  67. 
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[[This  wardship,  so  far  as  it  related  to  land,  though  it  was 
not,  nor  could  be,  part  of  the  law  of  feuds,  so  long  as  they 
were  arbitrary,  temporary,  or  for  Ufe  only ;  yet,  when  they 
became  hereditary,  and  did  consequently  often  descend 
upon  infants,  who  by  reason  of  their  age  could  neither 
perform  nor  stipulate  for  the  services  of  the  feud,  does  not 
seem  upon  feudal  principles  to  have  been  imreasonable. 
For  the  wardship  of  the  land,  or  custody  of  the  feud, 
was  retained  by  the  lord,  that  he  might  out  of  the  profits 
thereof  provide  a  fit  person  to  supply  the  infant's  services, 
till  he  should  be  of  age  to  perform  them  himself.  And, 
if  we  consider  the  feud  in  its  original  import,  as  a  stipend, 
fee,  or  reward  for  actual  service,  it  could  not  be  thought 
hard  that  the  lord  should  withhold  the  stipend,  so  long  as 
the  service  was  suspended.  Though  undoubtedly  to  our 
English  ancestors,  where  such  a  stipendiary  donation  was 
a  mere  supposition  or  figment,  it  carried  abundance  of 
hardship;  and  accordingly  it  was  relieved  by  the  charter 
of  Henry  I.  before-mentioned,  which  took  this  custody 
from  the  lord,  and  ordained  that  the  custody,  both  of  the 
land  and  the  children,  should  belong  to  the  widow  or  next 
of  kin.  But  this  noble  immunity  did  not  continue  many 
years. 

The  wardship  of  the  body  was  a  consequence  of  the 
wardship  of  the  latld ;  for  he  who  enjoyed  the  infant's 
estate  was  the  properest  person  to  educate  and  maintain 
him  in  his  infancy:  and  also,  in  a  political  view,  the  lord 
was  most  concerned  to  give  his  tenant  suitable  education, 
in  order  to  qualify  him  the  better  to  perform  those  ser- 
vices which  in  his  maturity  he  was  bound  to  render. 

When  the  male  heir  arrived  to  tlie  age  of  twenty-one, 
or  the  heir  female  to  that  of  sixteen,  they  might  sue  out 
their  livery  or  ou8terlemain(h) ;  that  is,  the  delivery  of 
their  lands  out  of  their  guardian's  hands.  For  this  they 
were  obliged  to  pay  a  fine,  namely,  half  a  year's  profits  of 

(k)  Co.  Litl.  77  a. 
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[[the  land ;  though  this  seems  expressly  contrary  to  Magna 
Car  tail).  However,  in  consideration  of  their  lands  having 
been  so  long  in  ward,  they  were  excused  all  reliefs^  and 
the  king's  tenants  also  all  primer  seisins  (A).  In  order  to 
ascertain  the  profits  that  arose  to  the  crown  by  these  first 
finiits  of  tenure,  and  to  grant  the  heir  his  livery,  the 
itinerant  justices,  or  justices  in  eyre,  had  it  formerly  in 
charge  to  make  inquisition  concerning  them  by  a  jury  of 
the  county  (/),  commonly  called  an  inqwisitio  pott  wurtem; 
which  was  instituted  to  inquire  (at  the  death  of  any  man 
of  fortune)  the  value  of  his  estate,  the  tenure  by  which  it 
was  holden,  and  who,  and  of  what  age  his  hdr  was; 
thereby  to  ascertain  the  relief  and  value  of  the  primer 
seisin,  or  the  wordship  and  livery  accruing  to  the  king 
thereupon.  A  manner  of  proceeding  that  came  in  process 
of  time  to  be  greatly  abused,  and  at  length  an  intolerable 
grievance ;  it  being  one  of  the  principal  accusations 
against  Empson  and  Dudley,  the  wicked  engines  of 
Henry  VII.,  that  by  colour  of  false  inquisitions  they  com- 
pelled many  persons  to  sue  out  livery  from  the  crown, 
who  by  no  means  were  tenants  thereunto(iii).  And  after- 
wards, a  court  of  wards  and  liveries  was  erected  («),  for 
conducting  the  same  inquiries  in  a  more  solemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age(o)  he  was  to  re- 
ceive the  order  of  knighthood,  and  was  compellable  to 
take  it  upon  him,  or  else  pay  a  fine.  For,  in  these  heroi- 
cal  times,  no  person  was  qualified  for  deeds  of  arms  and 
chivalry  who  had  not  received  this  order,  which  was  con- 

(f )  9  Hen.  3,  c.  3.  observes,  that  Lord  Coke  iket  not 

{k)  Co.  Litt.  77  a.  make  that  distinctioa  in  hb  Coraraen* 

(/)  HoTeden  sob  Ric.  1.  taiy  on  the  Stat,  de  Milit.  2  InsL  593, 

(ill)  4  Tnst.  198.  and  that  the  power  of  the  Commis- 

(n)  Stat.  32  Hen.  8>  c  46 ;  33  Hen.  f  iooers  in  the  commiaaons  issued  bj 

8,  c.  22.  Edward  6  and  Qaeen  Elinbeth,  was 

(o)  Blackstone  adds  here,  "  pro-  not  Kmited  to  the  king*s  tenants.    £t 

vided  he  held  a  knight's  fiee  in  eapiu  vide  16  Car.  1,  c.  20. 

ttoder  the  crown  /*  but  Mr.  Christian 


CHAP.  II. — OP  TENURES.  185 

[^ferred  with  much  preparation  and  solemnity.  We  may 
plainly  discover  the  footsteps  of  a  similar  custom  in  what 
Tacitus  relates  of  the  Germans,  who,  in  order  to  qualify 
their  young  men  to  bear  arms,  presented  them  in  a  full 
assembly  with  a  shield  and  lance;  which  ceremony  is 
supposed  to  have  been  the  original  of  the  feudal  knights 
hood  (p).  This  prerogative  of  compelling  the  vassals  to 
be  knightedy  or  to  pay  a  fine,  as  expressly  recognized  in 
parliament,  by  the  statute  de  JUilitibus,  1  Edw.  11.,  was 
exerted  as  an  expedient  for  raising  money  by  many  of  our 
best  princes,  particularly  by  Edw.  VI.  and  Queen  Eliza- 
beth; but  yet  was  the  occasion  of  heavy  murmurs  when 
exerted  by  Charles  I.:  among  whose  many  misfortunes  it 
was,  that  neither  himself  nor  his  people  seemed  able  to 
distinguish  between  the  arbitrary  stretch  and  the  legal 
exertion  of  prerogative.  However,  among  the  other  con- 
cessions made  by  that  unhappy  prince,  before  the  fatal  re- 
course to  arms,  he  agreed  to  divest  himself  of  this  flower 
of  the  crown,  and  it  was  accordingly  abolished  by  statute 
16  Car.  I.  c.  20.] 

7.  But  there  was  still  another  piece  of  authority,  which 
the  guardian  was  at  liberty  to  exercise  over  his  infant 
wards;  viz.  the  right  of  marriage (q)  (maritagium),  which 
signifies  the  power,  which  the  lord  or  guardian  in  chivalry 
had,  of  disposing  of  his  infant  ward  in  matrimony.  For, 
he  might  tender  to  his  infant  tenant,  when  of  the  age  of 
fourteen,  a  suitable  match  without  disparagement,  or  ine- 
quality; which  the  infant,  if  a  male,  could  not  refuse,  and 
marry  elsewhere,  without  forfeiting  to  the  lord  double  the 
value  which  the  lord  might  have  obtained  for  the  alliance, 
duplicem  valorem  maritagii;  nor  could  a  female  refuse, 
without  intitling  him  to  hold  her  lands  by  way  of  penalty, 

(p)  "  In  ipto  coneilio  vel  prtnd-  dentur;  nun  rriyubUcit,'*  —  De  Mor. 

pum  ttUquii,  vel  pater,  vel  propinquut,  Germ.  c.  13. 

tcuto    frameaque    juvenem    amant,  (f)  Vide  Co.  Littt  88,  n.  (U)  by 

Hme  apud  Hint  toga,  hie  primut  ju-  Harg. 
ventm  honoi :  ante  hoe  domue  pan  vi* 
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till  she  attained  the  age  of  twenty-one.     And  even  with- 
out tender  of  a  match^  he  was  entitled  in  every  case,  on 
the  ward's  coming  of  age,  to  the  single  value  which  he 
might  have  obtained  for  the  marriage  (0*     CThis  seems 
to  have  been  one  of  the  greatest  hardships  of  our  ancient 
tenures.     There  were  indeed   substantial  reasons  why 
the  lord  should  have  the  restraint  and  controul  of  the 
ward's  marriage,  especially  of  his  female  ward;   because 
of  their  tender  years,  and  the  danger  of  such  female 
ward's  intermarrying  with  the  lord's  enemy  (u):   but  no 
tolerable  pretence  could  be  assigned  why  the  lord  should 
have  the  sale  or  value  of  the  marriage.     Nor  indeed  is  this 
claim  of  strictly  feudal  original;  the  most  probable  ac- 
count of  it  seeming  to  be  this:  that  by  the  custom  of 
Normandy  the  lord's  consent  was  necessary  to  the  mar- 
riage of  his  female  wards  (a:);  which  was  introduced  into 
England,  together  with  the  rest  of  the  Norman  doctrine 
of  feuds:   and  it  is  likely  that  the  lords  usually  took 
money  for  such  their  consent,  since,  in  the  often-cited 
charter  of  Henry  the  First,  he  engages  for  the  future  to 
take  nothing  for  his  consent;  which  also  he  promises  in 
general  to  give,  provided  such  female  ward  were  not  mar- 
ried to  his  enemy.    But  this,  among  other  beneficial  parts 
of  that  charter,  being  disregarded,  and  guardians  still  con- 
tinuing to  dispose  of  their  wards  in  a  very  arbitrary  unequal 
manner,  it  was  provided  by  King  John's  great  charter, 
that  heirs  should  be  married  without  disparagement,  the 
next  of  kin  having  previous  notice  of  the  contract  (y);  or, 
as  it  was  expressed  in  the  first  draught  of  that  charter,  ita 
maritentur  ne  disparagentur,  et  per  consilium  propinquO' 
rum  de  consanguinitate  sua{z).     But  these  provisions  in 
behalf  of  the  relations  were  omitted   in  the  charter  of 
Henry  III.:   wherein  (a)  the   clause  stands  merely  thus 
'^  hcsredes  maritentur  absque  disparagatione  :'*    meaning 

(0  LordDarcy'scase,6Rep.70b;  (x)  Gr.  Cust  95. 

Palmer's  case,  5  Rep.  126  b;  Co.  (y)  Cap.  6,  edit.  Oxon« 

Litt  82  a.  (s)  Cap.  3*  ib. 

(tt)  Bract.  1. 2,  c.  37,  t.  6.  (a)  Cap.  6. 
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[[certainly,  by  haredesj  heirs  female,  as  there  are  no 
traces  before  this  to  be  found  of  the  lord's  claiming  the 
marriage (&)  of  heirs  male;  and  as  Glanvil(c)  expressly 
confines  it  to  heirs  female.  But  the  king  and  his  great 
lords  thenceforward  took  a  handle  (from  the  ambiguity  of 
this  expression)  to  claim  them  both,  give  sit  masculus  sive 
foemina,  as  Bracton  more  than  once  expresses  it{d):  and 
also,  as  nothing  but  disparagement  was  restrained  by 
Magna  CartOy  they  thought  themselves  at  liberty  to  make 
all  other  advantages  that  they  could  («).  And  afterwards' 
this  right  of  selling  the  ward  in  marriage,  or  else  receiv- 
ing the  price  or  value  of  it,  was  expressly  declared  by  the 
statute  of  Merton(/);  which  is  the  first  direct  mention  of 
it  perhaps  to  be  met  with,  in  our  own  or  any  other  law.]] 

8.  A  tenant  in  chivalry,  at  the  full  age  of  twenty-one, 
was  at  liberty  to  aliene  his  estate,  to  hold  of  the  same  lord 
(if  the  alienation  was  in  perpetuity)  as  he  himself  held  it 
of  before  (^),  though  in  the  case  of  a  tenure  in  capite^  the 
alienation  could  not  (as  we  have  seen)  be  made  without 
licence.  And  no  alienation  was  allowed  by  will|  but  in 
the  lifetime  only  of  the  tenant. 

9.  The  land  of  the  tenant  in  chivalry  might  descend 
upon  his  death  to  his  heirs;  (for  the  practice  of  granting 
feuds  Jure  h<Breditario  has  been  in  use  among  us  ever  since 
the  Norman  conquest(A)).  And  in  this  descent  sons  suc- 
ceeded before  daughters,  and  an  elder  son  before  a 
younger  (t). 

[These  were  the  principal  qualities,  fruits,  and  cons^ 


(6)  The  words  maritavB  and  mari' 
tagium  seem  exvi  termini  to  denote 
the  pro?iding  of  an  huthand, 

(c)  L.  7,  c.  9 &  12,  and  U9,  c.  4. 

(d)  L.2,  c38,  B.  1. 

(0  Wright's  Tenures,  97. 

(/)  20  Hen.  3,  c.  6. 

(g)  By  the  statute  Qoia  Emptores, 
18  Edw.  I.  c.  1.  This  statute  applied 
both  to  tenants  in  chivalry  and  those 


in  socage,  2  Inst.  501  •  Even  anterior 
to  its  provisions  the  tenant  might 
aliene ;  bat  only  by  way  of  sub-infeu- 
dation ;  that  is,  to  hold  as  of  himself} 
and  in  general  only  a  part  of  his  lands } 
vide  Wright's  Tenures,  p.  164;  Co* 
Litt  by  Harg.  43  a,  n.  (2). 

(h)  Reeves,  Hist.  Eng.  Law,  vol.  i. 
p.  36, 

(t)  Hale,  Hist.  C.  L.  c.  1 1. 
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[[quences  of  the  tenure  by  knight-service :  a  tenure,  by 
which]]  a  great  part  of  the  lands  in  this  kingdom  was  held, 
[[till  the  middle  of  the  seventeenth  century;  and  which  was 
created,  as  Sir  Edward  Coke  expressly  testifies  (A),  for  a 
military  purpose;  viz.  for  defence  of  the  realm  by  the 
king*s  own  principal  subjects,  which  was  judged  to  be 
much  better  than  to  trust  to  hirelings  or  foreigners.  The 
description  here  given  is  that  of  knight-service  proper; 
which  was  to  attend  the  king  in  his  wars.  There  were 
also  some  other  species  of  knight-service;  so  called, 
(though  improperly,)  because  the  service  or  render  was  of 
a  free  and  honourable  nature,  and  equally  uncertain  as  to 
the  time  of  rendering,  as  that  of  knight-service  proper, 
and  because  they  were  attended  with  similar  fruits  and 
consequences.  Such  was  the  tenure  by  grand  serjeanty 
{per  magnum  «e7Ti/it(fn)(/),  whereby  the  tenant  was  bound, 
instead  of  serving  the  king  generally  in  his  wars,  to  do 
some  special  honorary  service  to  the  king  in  person;  as 
to  carry  his  banner,  his  sword,  or  the  like;  or  to  be  his 
butler,  champion,  or  other  officer,  at  his  coronation  (m). 
It  was  in  most  other  respects  like  knight-service  (77);  only 
he  was  not  bound  to  pay  aid(o),  or  escuage(p);  and, 
when  tenant  by  knight-service  paid  6/.  for  a  relief  on 
every  knight's  fee,  tenant  by  grand  serjeanty  paid  one 
year's  value  of  his  land,  were  it  much  or  little  (y).]  And 
none  could  hold  by  grand  serjeanty,  but  of  the  king  only. 
[Tenure  by  carnage^  to  wind  a  horn  when  the  Scots  or 
other  enemies  entered  the  land,  in  order  to  warn  the  king's 
subjects,  was  (like  other  services  of  the  same  nature)]] 
when  the  tenure  was  immediately  of  the  king(r)  [[a  species 
of  grand  serjeanty  («). 

These  services,  both  of  chivalry  and  grand  serjeanty,  were 
all  personal,  and  uncertain  as  to  their  quantity  or  duration. 

(Ac)  4  lost.  192.  (p)  LilU  s.  168. 

(/)  Co.  Litt.  by  Harg.  108  a,  n.  ( 1 ).  (9)  Id.  •.  154. 

(m)  Litt  s.  153.  (r)  Co.  Litt.  107  a. 

(n)  Id.  8. 158.  (0  Litt.  a.  156. 
(o)  2  loat.  233. 
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[[But  the  personal  attendance  in  knight-service  growing 
troublesome  and  inconvenient  in  many  respects,  the  tenants 
found  means  of  compounding  for  it;   by  first  sending 
others  in  their  stead,  and  in  process  of  time  making  a  pe- 
cuniary satisfaction  to  the  lords  in  lieu  of  it.    This  pecu- 
niary satisfaction  at  last  came  to  be  levied  by  assess- 
ments, at  so  much  for  every  knight's  fee;  and  therefore 
this  kind  of  tenure  was  called  scutagium  in  Latin,  or  ser^ 
vititan  scuti{t);  scutum  being  then  a  well-known  denomi- 
nation for  money:  and  in  like  manner  it  was  called,  in 
our  Norman  Frenchy  escuage:  being  indeed  a  pecuniary,  in- 
stead of  a  military  service.    The  first  time  this  appears 
to  have  been  taken  was  in  the  5  Hen.  II.,  on  account  of 
his  expedition  to  Toulouse;  but  it  soon  came  to  be  so  uni- 
versal, that  personal  attendance  fell  quite  into  disuse. 
Hence  we  fiind  in  our  ancient  histories,  that  from  this 
period,  when  our  kings  went  to  war,  they  levied  scutages 
on  their  tenants,  that  is,  on  all  the  landholders  of  the 
kingdom,  to  defray  their  expenses,  and  to  hire  troops: 
and  these  assessments,  in  the  time  of  Henry  II.,  seem  to 
have  been  made  arbitrarily  and  at  the  king's  pleasure. 
Which  prerogative  being  greatly  abused  by  his  succes- 
sors, it  became  matter  of  national  clamour;   and  king 
John  was  obliged  to  consent,  by  his  Magna  Cartas  that 
that  no  scutage  should  be  imposed  without  consent  of 
parliament  (ti).     But  this  clause  was  omitted  in  his  son 
Henry  III.'s  charter;  where  we  only  find  (a?)  that  scutages 
or  escuage  should  be  taken  as  they  were  used  to  be  taken 
in  the  time  of  Henry  II.:  that  is,  in  a  reasonable  and  mo- 
derate manner.    Yet  afterwards  by  statute  25  Edw.  I.  c.  6 
and  6,  and  many  subsequent  statutes  (y),  it  was  again  pro- 
vided, that  the  king  should  take  no  aids  or  tasks  but  by 

(0  "LitUetOD,  Coke,  and  Bracton,  (u)  Nullum  icutagium  ponatur  in 

"  render  it  the  serrice  of  the  shield,  ngno  nottro,  niti  per  commune  eoiMt- 

"  t.  e.  of  arms,  being  a  compensation  Hum  rtgni  nostri,—C,  1 12. 

"  for  actual  service;  Co.  Litt.  68  b."  (x)  Cap.  37. 

Christian's  Blackstone ;  vide  Co.  Litt.  (y)  Vide  tup.  p.  156. 
by  Harg.  73  a,  n.  (2),  74  a,  n.  (1). 
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[[the  common  assent  of  the  realm:  hence  it  was  held  in  our 
old  books,  that  escuage  or  scutage  could  not  be  levied  but 
by  consent  of  parliament  (2);  such  scutages  being  indeed 
the  groundwork  of  all  succeeding  subsidies,  and  the  land- 
tax  of  later  times. 

By  the  degenerating  of  knight-service,  or  personal  mi- 
litary duty,  into  escuage,  or  pecuniary  assessments,  all 
the  advantages  (either  promised  or  real)  of  the  feudal 
constitution  were  destroyed,  and  nothing  but  the  hard- 
ships remained.  Instead  of  forming  a  national 'militia, 
composed  of  barons,  knights,  and  gentlemen,  bound  by 
their  interest,  their  honour,  and  their  oaths,  to  defend 
their  king  and  country,  the  whole  of  this  system  of 
tenures  now  tending  to  nothing  else,  but  a  wretched 
means  of  raising  money  to  pay  an  army  of  occasional 
mercenaries.  In  the  mean  time  the  families  of  all  our 
nobility  and  gentry  groaned  under  the  intolerable  bur- 
thens, which  (in  consequence  of  the  fiction  adopted  afler 
the  conquest)  were  introduced  and  laid  upon  them  by  the 
sublety  and  finesse  of  the  Norman  lawyers.  For,  besides 
the  scutages  to  which  they  were  liable  in  defect  of  per- 
sonal attendance,  which  however  were  assessed  by  them- 
selves in  parliament,  they  might  be  called  upon  by  the 
king  or  lord  paramount,  for  aids  whenever  his  eldest  son 
was  to  be  knighted,  or  his  eldest  daughter  married;  not 
to  forget  the  ransom  of  his  own  person.  The  heir,  on  the 
death  of  his  ancestor,  if  of  full  age,  was  plundered  of  the 
first  emoluments  arising  from  his  inheritance,  by  way  of 
relief  Hiid  primer  seisin;  and,  if  under  age,  of  the  whole 
of  his  estate  during  infancy.  And  then,  as  Sir  Thomas 
Smith  (a)  very  feelingly  complains,  "  when  he  came  to  his 
own,  afler  he  was  out  of  toardskipy  his  woods  decayed, 
houses  fallen  down,  stock  wasted  and  gone,  lands  let 
forth  and  ploughed  to  be  barren,"  to  reduce  him  still 
farther,  he  was  yet  to  pay  half  a  year's  profits  as  a  fine 

(t)  Old.  Teo.  tit  Eacuage.  (•)  Commonw.  1. 3,  c.  5. 
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Qfor  suing  out  his  livery;  and  also  the  price  or  value  of  his 
marrioffe,  if  he  refused  such  wife  as  his  lord  and  guardian 
had  bartered  for,  and  imposed  upon  him;  or  twice  that 
value,  if  he  married  another  woman.  Add  to  this,  the 
untimely  and  expensive  honour  of  hnightkood^  to  make  his 
poverty  more  completely  splendid.  And  when  by  these  de- 
ductions his  fortune  was  so  shattered  and  ruined,  that 
perhaps  he  was  obUged  to  sell  his  patrimony,  he  had  not 
even  that  poor  privilege  allowed  him,  without  paying  an 
exorbitant  fine  for  a  licence  o(  alienation. 

A  slavery  so  complicated,  and  so  extensive  as  this, 
called  aloud  for  a  remedy,  in  a  nation  that  boasted  of  its 
freedom.  Palliatives  were  from  time  to  time  applied  by 
successive  acts  of  parliament,  which  assuaged  some  tem- 
porary grievances.  Till  at  length  the  humanity  of  King 
James  I.  consented  (a),  in  consideration  of  a  proper  equi- 
valent, to  abolish  them  all;  though  the  plan  proceeded 
not  to  efiect;  in  like  manner  as  he  had  formed  a  scheme, 
and  began  to  put  it  in  execution,  for  removing  the  feudal 
grievance  of  heritable  jurisdictions  in  Scotland (&),  which 
has  since  been  pursued  and  effected  by  the  statute  20 
Geo.  II.  c.  43(c).  King  James's  plan  for  exchanging  our 
military  tenures  seems  to  have  been  nearly  the  same  as 
that  which  has  been  since  pursued;  only  with  this  differ- 
ence, that,  by  way  of  compensation  for  the  loss  which  the 
crown  and  other  lords  would  sustain,  an  annual  fee-farm 
rent  was  to  have  been  settled  and  inseparably  annexed  to 
the  crown,  and  assured  to  the  inferior  lords,  payable  out 
of  every  knight's  fee  within  their  respective  seignories. 
An  expedient  seemingly  much  better  than  the  hereditary 
excise,  which  was  afterwards  made  the  principal  equiva- 
lent for  these  concessions.  For  at  length  the  military 
tenures,  with  all  their  heavy  appendages  (having  during 

(a)  A  Intt  202.  vfardholding  (equivalent  to  the  knight 

(b)  Dalryrop.  of  Feuds,  292.  Bcrvice  of  England)  n  for  ever  abo- 

(c)  By  another  statute  of  the  same  lisbed  in  Scotland, 
year  (20  Geo.  2,  c.  50,)  the  tenure  of 
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[[the  usurpation  been  discontinued)  were  destroyed  at  one 
blow  by  the  statute  12  Car.  II.  c.  24,  which  enacts,  that 
the  court  of  wards  and  liveries,  and  all  wardships,  liveries, 
primer  seisins,  and  ousterlemains,  values  and  forfeitures 
of  marriage,  by  reason  of  any  tenure  of  the  king  or 
others,  be  totally  taken  away.  And  that  all  fines  for 
alienations,  tenures  by  homage,  knights-service,  and  es- 
cuage,  and  also  aids  for  marrying  the  daughter  or  knight- 
ing the  son,  and  all  tenures  of  the  king  in  cap%te{ft)j  be 
likewise  taken  away.  And  that  HU  sorts  of  tenures,  held 
of  the  king  or  others,  be  turned  into  free  and  common 
socage;  save  only  tenures  in  frankalmoign,  copyholds, 
and  the  honorary  services  (without  the  slavish  part)  of 
grand  serjeanty.  A  statute,  which  was  a  greater  acqui- 
sition to  the  civil  property  of  this  kingdom  than  even 
Magna  Carta  itself:  since  that  only  pruned  the  luxuri- 
ances that  had  grown  out  of  the  military  tenures,  and 
thereby  preserved  them  in  vigour;  but  the  statute  of  King 
Charles  extirpated  the  whole,  and  demolished  both  root 
and  branches.^ 

II.  The  second  kind  of  tenure  which  we  had  to  con- 
sider, and  into  which,  by  the  statute  just  mentioned,  all 
tenures  by  knight  service  are  now  converted,  is  ^^Free 
Socage.  Socage,  in  its  most  general  and  extensive^  signifi^ 
cation,  seems  to  denote  a  tenure  by  any  certain  and  de- 
terminate service.  And  in  this  sense  it  is  by  our  ancient 
writers  constantly  put  in  opposition  to  chivalry,  or 
knight-service,  where  the  render  was  precarious  and  un- 
certain. Thus  Bracton(^):  if  a  man  holds  by  a  rent  in 
money,  without  any  escuage  or  serjeanty,  "  id  tenementum 

(d)  Mr.  Hargrave  holds  this  men-  in  eapiU;  vide  sap.  p.  173.    It  is  at  all 

tion  of  tenures  in  capiu  to  have  been  events  certain  that  the  act  was  not 

a  mistake  in  the  framers  of  the  act ;  intended    to    prohibit   persons    from 

vide  Co.  Litt.  by  Harg.  108,  n.  (5).  holding  immediately  under  the  crown. 

There  may  be  some  doubt,  however,  Indeed,  it  is  in  this  manner  that  laod 

as  to  the  sense  in  which  the  term  is  is  now  most  usually  held, 

used,  as  there  were  two  kinds  of  tenure  (•)  L.  2,  c.  16,  s.  9. 
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\jiici  potest  socagium:"  but  if  you  add  thereto  any  royal 
service,  or  escuage,  to  any  the  smallest  amount,  "  illud 
did  poterit  feodum  militare."  So  too  the  author  of 
FIeta(y);  **  ex  donationibuSy  servitia  miUtaria  vel  magnm 
ietjantus  non  eontinentibu$y  oritur  nobis  quoddam  nomen 
genereUe^  quod  est  socagium"  Littleton  also(^)  defines  it 
to  be,  where  the  tenant  holds  his  tenement  of  the  lord 
by  any  certain  service,  in  Ueu  of  all  other  services;  so 
that  they  be  not  services  of  chivalry,  or  knight-service. 
The  service  must  therefore  be  certain,  in  order  to  denomi- 
nate it  socage:  as  to  hold  by  fealty  and  20*.  rent;  or  by 
homage,  fealty,  and  20*.  rent;  or,  by  homage  and  fealty 
without  rent;  or,  by  fealty  and  certain  corporal  service,  as 
ploughing  the  lord's  land  for  three  days;  or,  by  fealty 
only,  without  any  other  service:  for  all  these  are  tenures 
in  socage  (A).^ 


(/)  L..  3,  c  14,  8.  9. 

(g)  8.117. 

(h)  lAtL  8. 117,  118,  119.  As  to 
the  etjrmology  of  the  term  tocage,  it  is 
derived  by  Littleton,  Lord  Coke,  and 
others  from  the  French  word  foe,  a 
plougbibare,  its  services  beiog  sup- 
posed to  have  consisted  formerly  of 
those  of  husbandry  only,  though 
changed  in  process  of  time  to  a  pecu- 
niary rent  *,  vide  Co.  Litt.  by  Harg.  86  a. 
n.  0)'»  Wright's  Ten.  144.  On  the 
other  hand,  this  term  is  considered  by 
Bomoer  and  Blackstone  as  originating 
in  the  Saxon  tac,  which  signified  a  fran- 
chise or  privilege,  especially  one  of  ju* 
risdiction ;  iocagt  being  distinguished 
from  other  tenures  by  the  great  privi- 
lege of  fixed  and  ascertained  services ; 
vide  2  BI.  Com.  p.  80.  The  opinion 
of  Bracton,  as  one  of  the  earliest  au- 
thorities on  the  subject,  would  be 
entitled  to  great  weight  were  it  more 
decidedly  expressed.  Diet  poUrit 
toeagium  a  hoceo,  $t  inde  ienentet  toe* 
vnanni,  eo  quod  deputati  tunt,  ut  vide- 

VOL.  I. 


tur,  tantummodo  ad  euUnram,  et  quo' 
rum  euttodia  et  maritagia  ad  proptn- 
quiorm  parentetjure  tanguinit  perti' 
nc6anl.->Bract.  c.  35.      This  leans, 
though  somewhat  doubtfully,  towards 
the  derivation  from  the  plough;  but 
in  another  part  of  his  work  he  ap- 
plies tocagium  in  a  way  which  tends 
strongly  to   mark  its    identity  with 
privileged  tenure,  and  privileged  as 
being  certain  in  its  services ;  for  after 
distinguishing  between  liberum  tene- 
mintum  and  villenagium,  and  stating 
that  villmuigium  is  either  purum  or 
privilegiatum,  and  that  in  villenagium 
purum  the  tenant's  services  are  uncer- 
tain as  well  as  base,  he  says  that  the 
other  kind   (viz.  viltenagium  priviU^ 
giatum)  is  called  villanum  encagiumg 
and  that  the  services,  though  base,  are 
certain  and  determinate;  vide  tup.  175. 
As  to  tocmanni,  it  may  be  remarked 
that  they  are  frequently  mentioned  in 
Domesday  Book;   and  in  Hallam's 
Mid.  Ages  (vol.  ii.  p.  386.481,  7th 
edit.)    they  are   supposed    to   have 
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But,  as  formerly  shown  on  the  authority  of  Bracton(t)y 
[[socage  is  of  two  sorts :  yrec-socage,  where  the  services  are 
not  only  certain  but  honourable;  and  vtZ&in-socagey  where 
the  services,  though  certain,  are  of  a  baser  nature.  Such 
as  hold  by  the  former  tenure  are  called  in  Glanvil(^*)y  and 
other  subsequent  authors,  by  the  name  of  liberi  sokemanni^ 
or  tenants  in  free  socage.  Of  this  tenure  we  are  now  to 
speak;  and  this,  both  in  the  nature  of  its  service,  and  the 
fruits  and  consequences  appertaining  thereto,  was  always 
by  much  the  most  free  and  independent  species  of  any.]]  . 
It  was  of  a  strongly  feudal  character  indeed,  being 
created  by  words  of  pure  donation  and  livery  of  seisin, 
and  invariably  attended  with  the  obligation  of  fealty  at  the 
least,  (even  where  no  other  service  was  rendered,)  and 
with  all  the  ordinary  feudal  incidents.  Yet  it  fell  far 
short  upon  the  whole  of  the  severity  of  the  tenure  in  chi- 
valry, and  this  not  only  as  being  certain  in  its  services, 
but  also  as  being  comparatively  mild  in  some  of  its  fruits 
and  consequences.  This  will  manifestly  appear  by  the 
following  enumeration  of  them. 

[[1.  The  tenure  in  socage  was  subject,  of  common  right, 
to  aids  for  knighting  the  son  and  marrying  the  eldest 
daughter  (A):  which  were  fixed  by  the  statute  Westm.  1, 
c.  36,  at  20*.  for  every  20/.  per  annum  so  held;  as  in 
knight-service.  These  aids,  as  in  tenure  by  chivalry, 
were  originally  mere  benevolences,  though  afterwards 
claimed  as  matter  of  right ;  but  were  all  abolished  by  the 
statute  12  Car.  II.(/). 

2.  Relief  is  due  upon  socage  tenure,  as  well  as  upon 
tenure  in  chivalry:  but  the  manner  of  taking  it  is  very 
different.     The  relief  on  a  knight's  fee  was  6/.,  or  one 

been  derived  from  the  superior  class  "  noble  plant,  the  free  socage  tenants, 

of  Anglo-Saxon  ceorlt.    It  is  stated,  "  or  English  yeomanry." 
however,    that    they   were    perfectly  (»)  Vide  «iip.  p.  175. 

exempt  from  all  marks  of  villenage,  0)  ^  7.  c.  3. 

both  as  to  persons  and  estates;  and  (h)  Co.  Litt.  91  a. 

they  are  considered  as  *'  the  root  of  a  (/)  Vide  tup.  p.  192. 
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[[quarter  of  the  supposed  value  of  the  land ;  but  a  socage 
relief  is  one  year's  rent  or  render,  payable  by  the  tenant 
to  the  lord,  be  the  same  either  great  or  small  (m);  and 
therefore  Bracton(n)  will  not  allow  this  to  be  properly  a 
relief,  but  quasdam  prastatio  loco  relievii  in  recognitUmem 
dominu  So  too  the  statute  28  Edw.  I.  c.  1,  declares  that 
a  free  sokeman  shall  give  no  reliefs  but  shall  double  his 
rent  after  the  death  of  his  ancestor,  according  to  that 
which  he  hath  used  to  pay  his  lord,  and  shall  not  be 
grieved  above  measure.  Reliefs  in  knight-service  were 
only  payable,  if  the  heir  at  the  death  of  his  ancestor  was 
of  full  age;  but  in  socage  they  were  due  even  though  the 
heir  was  under  age,  because  the  lord  has  no  wiudship 
over  him(o).  The  statute  of  Charles  II.  reserves  the  re- 
liefs incident  to  socage  tenures;  and  therefore,  wherever 
lands  in  fee-simple  are  holden  by  a  rent,  relief  is  still  due 
of  common  right  upon  the  death  of  a  tenant  (/?). 

3.  Fines  for  alienation  were,  apparently,  due  for  lands 
holden  of  the  king  in  capite  by  socage  tenure,  as  well  as 
in  case  of  tenure  by  knight-service;  for  the  statutes  that 
relate  to  this  point,  and  Sir  Ec^ward  Coke's  comment  on 
them(9),  speak  generally  of  all  tenants  in  capite^  without 
making  any  distinction;  but  now  all  fines  for  alienation 
of  lands  holden  in  capite  are  demolished  by  the  statute  of 
Charles  II. 

4.  Escheat  and  forfeiture  are  equally  incident  to  tenure 
in  socage,  as  they  were  to  tenure  by  knight-service.]]  But 
by  the  effect  of  late  statutes,  which  we  shall  have  occa- 
sion to  notice  more  particularly  hereafter,  the  effect  of 
the  law  of  escheat  for  felony  is  now  in  every  description 
of  tenure  materially  mitigated  (r). 

[[5.  Primer  seisin  was  incident  to  the  king's  socage 
tenants  in  capite^  as  well  as  to  those  by  knight-service  («). 

(m)  Liu.  t.  126.  (q)  Co.Litt.4da;  2 Inst. 65, 66, 67« 

(n)  L.  2,  c.  37.  «.  8.  (r)  54 Geo.  3,  c.  146;  3  &  4  Will- 

(o)  Liu.  i.  127.  4,  c.  106,  s.  10. 

(p)  Freeman  v.  Booth,  3  Lev.  145 ;  (0  Co.  LiU.  77  a. 
vide  Co.  Litt.  by  Harg.  93  a,  n.  (2). 

o2 
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[[But  primer  seisins  are,  among  the  other  feudal  burthens, 
entirely  abolished  by  the  statute  of  Charles  II. 

6.  Wardship  is  also  incident  to  tenure  in  socage;  but 
of  a  nature  very  different  from  that  incident  to  knight^ 
service.  For  if  the  inheritance  descend  to  an  infant 
under  fourteen,  the  wardship  of  him  does  not,  nor  ever 
did,  belong  to  the  lord  of  the  fee ;  because,  in  this  tenure, 
no  military  or  other  personal  service  being  required, 
there  was  no  occasion  for  the  lord  to  take  the  profits,  in 
order  to  provide  a  proper  substitute  for  his  infant  tenant; 
but  his  nearest  relation  (to  whom  the  inheritance  cannot 
descend  (^))  was  to  be  his  guardian  in  socage,  and  have 
the  custody  of  his  land  and  body  till  he  arrives  at  the  age 
of  fourteen.  At  fourteen  this  wardship  in  socage  ceases; 
and  the  heir  may  oust  the  guardian,  and  call  him  to  ac- 
count for  the  rents  and  profits  (ti):  for  at  this  age  the  law 
supposes  him  capable  of  choosing  a  guardian  for  himself. 
It  was  in  this  particular  of  wardship,  as  in  also  that  of 
marriage,  and  in  the  certainty  of  the  render  or  service, 
that  the  socage  tenures  had  so  much  the  advantage  of  the 
military  ones.  But  as  the  wardship  ceased  at  fourteen, 
there  was  this  disadvantage  attending  it:  that  young 
heirs,  being  lefl  at  so  tender  an  age  to  choose  their  own 
guardians  till  twenty-one,  might  make  an  improvident 
choice.  Therefore,  when  almost  all  the  lands  in  the  king- 
dom were  turned  into  socage  tenures,  the  same  statute,  12 
Car.  II.  c.  24,  enacted  that  it  should  be  in  the  power  of 
any  father  by  will  to  appoint  a  guardian,  till  his  child 
should  attain  the  age  of  twenty-one  (x).  And  if  no  such  ap- 
pointment be  made,  the  Court  of  Chancery  will  frequently 
interpose,  and  name  a  guardian,  to  prevent  an  infant  heir 
from  improvidently  exposing  himself  to  ruin  (y). 

7.  Marriage,  or  the  valor  maritagii,  was  not  in  socage 


(0  Vide  Co.  Litt  by  Harg.  88  b,  (x)  Vide  Co.  Litt.  by  Harg.  88  b, 

n.  (6).  D.  (15). 

(h)  Liu.  s.  123;  Co.  I  itt.  B9  a.  (y)  Ibid.  D.  (16). 
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[[tenure  any  perquisite  or  advantage  to  the  guardian,  but 
rather  the  reverse.  For  if  the  guardian  married  his  ward 
under  the  age  of  fourteen,  he  was  bound  to  account  to  the 
ward  for  the  value  of  the  marriage,  even  though  he  took 
nothing  for  it,  unless  he  married  him  to  advantage  (j?). 
For  the  law  made  them  account,  not  only  for  what  they 
did,  but  also  for  what  they  might,  receive  on  the  infant's 
behalf;  lest  by  some  collusion  the  guardian  should  have 
received  the  value,  and  not  brought  it  to  account:  but  the 
statute  having  destroyed  all  values  of  marriages,  this  doc- 
trine of  course  hath  ceased  with  them.  At  fourteen  years 
of  age  the  ward  might  have  disposed  of  himself  in  mar- 
riage, without  any  consent  of  his  guardian,  till  the  act  for 
preventing  clandestine  marriages.;] 

8.  In  free  socage  tenure,  a  tenant  enjoyed  the  same 
right  of  aliening  his  lands  as  in  tenure  by  knight-ser- 
vice(ii). 

9.  And  the  law  of  inheritance  was  the  same  in  the  one 
description  of  tenure  as  in  the  other  (&). 

Such  was  the  tenure  in  free  socage;  being  that  under 
which  the  bulk  of  real  property  is  holden  at  the  present 
day;  and  which  is  now  better  known  by  its  modem  deno- 
mination o{  freehold(c).  But  this  tenure,  which  we  have 
hitherto  discussed  only  in  its  proper  and  ordinary  shape, 
also  comprised  some  particular  varieties,  viz.  petit  ser- 
jeanty,  tenure  in  burgage,  and  gavelkind. 

We  may  remember  that  grand  serjeanty  was  a  variety 


(z)  Liu.  s.  123. 

(a)  Vide  tup.  p.  187.  The  tenant 
in  socage  might,  by  the  ciutom  of 
some  particular  places,  also  devise  by 
will.  Co.  Litt.  by  Harg.  1 1 1  b,  n.  ( 1 ). 

(6)  There  was  anciently  however  a 
time  when  socage  lands  descended  to 
all  the  sons ;  Hale,  Glanv.  1.  7,  c.  3 ; 
Hale,  C.  L.  c.  11 ;  ttip,  p.  167,  poit,  p. 
201. 

(c)  It  may  be  worth  while  to  re- 
mark, that  the  term  freehold  was  for- 


merly inadequate  to  express  the  par- 
ticular kind  of  tenure ;  as  it  was  io- 
difierently  applicable  both  to  knight- 
seivice  and  to  free  socage,  and  accord- 
ingly we  find  from  Lord  Coke  that  it 
was  only  used  to  express  that  the 
holding  was  not  base;  Co.  Litt.  94  a; 
but  as  by  the  abolition  of  knight-ser- 
vice, free  socage  has  become  the  only 
free  lay  tenure,  freehold  is  now  taken 
as  equivalent  with  fiee  socage. 
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of  the  tenure  in  chivalry,  involving  honorary  services  on 
the  king's  person,  such  as  carrying  his  sword  or  banner; 
and  that  these  services  are  still  reserved  by  the  statute  12 
Car.  II.  c.  24,  though  the  tenure,  in  other  respects,  is 
converted  into  free  socage.  [[Now  petit  serjeanty  bears  a 
great  resemblance  to  grand  serjeanty;  for  as  the  one  is  a 
personal  service,  so  the  other  is  a  rent  or  render,  both 
tending  to  some  purpose  relative  to  the  king's  person  (rf). 
Petit  serjeanty,  as  defined  by  Littleton  (e),  consists  in  hold- 
ing lands  of  the  king  by  the  service  of  rendering  to  him  an- 
nually some  small  implement  of  war,  as  a  bow,  a  sword, 
a  lance,  an  arrow,  or  the  like.]]  The  services  being  free 
and  certain,  it  is  in  all  respects  free  socage  (/),  though 
[[being  held  of  the  king,  it  is  by  way  of  eminence  dignified 
with  the  title  of  parvum  servitium  regiSy  or  petit  serjeanty. 
And  Magna  Carta  respected  it  in  this  light,  when  it 
enacted  (^),  that  no  wardship  of  the  lands  or  body  should 
be  claimed  by  the  king,  in  virtue  of  a  tenure  by  petit  ser- 
jeanty. 

Tenure  in  burgage  is  described  by  Glanvil(A),  and  is 
expressly  said  by  Littleton (i),  to  be  but  tenure  in  socage: 
and  it  is  where  the  king  or  other  person  is  lord  of  an 
ancient  borough,  in  which  the  tenements  are  held  by  a 
rent  certain  (A).  It  is  indeed  only  a  kind  of  town  socage; 
as  common  socage,  by  which  other  lands  are  holden,  is 
usually  of  a  rural  nature.]]  Many  of  these  tenements  so 
held  in  ancient  burgage  are  subject  to  a  great  variety  of 
customs:  [[the  principal  and  most  remarkable  of  which  is 
that  called  Borough  English^  so  named  in  contradistinc- 
tion as  it  were  to  the  Norman  customs,  and  which  is 
taken  notice  of  by  Glanvil(Z),  and  by  Littleton  (iw);  viz. 
that  the  youngest  son,  and  not  the  eldest,  succeeds  to  the 

(d)  Co.  Litl.  107  a,  108  b.  (i)  S.  162. 

(e)  S.  169.  (fc);Litt.  s.  162,  163. 
(/)  Wright^s  Tenures,  160.  (0  Lib.  7,  c.  3. 

{g)  Cap.  27.  (m)  S.  165. 

(h)  Lib.  7.  c.  3. 
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[[burgage  tenement  on  the  death  of  his  father  (n).     For 
which  Littleton (o)  gives  this  reason;  because  the  younger 
son,  by  reason  of  his  tender  age,  is  not  so  capable  as  the 
rest  of  his  brethren  to  help  himself.     Other  authors  (p). 
have  indeed  given  a  much  stranger  reason  for  this  custom, 
as  if  the  lord  of  the  fee  had  anciently  a  right  of  concubi- 
nage with  his  tenant's  wife  on  her  wedding  night;  and 
that  therefore  the  tenement  descended  not  to  the  eldest, 
but  the  youngest  son;  who  was  more  certainly  the  off- 
spring of  the  tenant.    But  it  is  not  known  that  ever  this 
custom  prevailed  in  England,  though  it  certainly  did  in 
Scotland,  (under  the  name  of  mercheta  or  marcheta)  till 
abolished  by  Malcolm  III.  {q)    And  perhaps  a  more  ra- 
tional account  than  either  may  be  fetched  (though  at  a 
sufficient  distance)   from   the  practice  of   the  Tartars; 
among  whom,  according  to  Father  Duhalde,  this  custom 
of  descent  to  the  youngest  son  also  prevails.    That  nation 
is  composed  totally  of  shepherds  and  herdsmen;  and  the 
elder  sons,  as  soon  as  they  are  capable  of  leading  a  pas- 
toral Kfe,  migrate  from  their  father  with  a  certain  allot- 
ment of  cattle;  and  go  to  seek  a  new  habitation.    The 
youngest  son,  therefore,  who  continues  latest  with  the 
father,  is  naturally  the  heir  of  his  house,  the  rest  being 
already  provided  for.     And  thus  we  find   that  among 
many  other  northern  nations,  it  was  the  custom  for  all 
the  sons  but  one  to  migrate  from  the  father,  which  one 


(n)  "  The  cufttom  of  Borough-English 
prevails  io  several  cities,  and  ao* 
cieot  boroughs,  and  districts,  of 
smaller  or  larger  extent,  adjoining 
to  them  in  different  parts  of  the 
kingdom.  The  land  is  held  lu  so- 
cage, but  according  to  the  costom 
"  it  descends  to  the  youngest  son,  in 
"  exclusion  of  all  the  other  children 
"  of  the  person  dying  seised.  In 
*'  some  places,  this  peculiar  rule 
"  of  descent  is  confined  to  the  case 
"  of  children,  in  others,  the  custom 
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"  extends  to  brothers  and  other  male 
'*  collaterals."  ....  "  The  custom  of 
"  Borough  -  English  governs  the  de- 
"  scent  of  copyhold  land  in  various 
"  manors." — Third  Real  Property  Re- 
port, p.  8.  £t  vide,  as  to  Borough- 
English,  Year-Book  36  Hen.  6,  20; 
Co.  Lilt,  by  Harg.  10  a,  n.  (3),  n.  (4). 

(o)  S.  211;  et  vide  8  Edw.  4, 
c.  18. 

(p)  3  Mod.  Kep.  Pref. 

iq)  Sel.Tit.of  Hon.  2, 1, 47;  Reg. 
Mag.  1.  4,  c.  31. 
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[[became  his  heir(r).  So  possibly  this  custom,  where- 
ever  it  prevails,  may  be  the  remnant  of  that  pastoral  state 
of  our  British  and  German  ancestors,  which  Caesar  and 
Tacitus  describe.  Other  special  customs  there  are  in 
different  burgage  tenures;  as  that  in  some  the  wife  shall 
be  endowed  of  cdl  her  husband^s  tenement8(«),  and  not  of 
the  third  part  only,  as  at  the  common  law;  and  that  in 
others,  a  man  might  dispose  of  his  tenements  by  will(09 
which  in  general  was  not  permitted  after  the  conquest,  till 
the  reign  of  Henry  the  Eighth;  though  in  the  Saxon  times 
it  was  allowable  («).]] 

Gavelhind(x)  occurs  as  of  common  right  in  the  county  of 
Kent,  almost  the  whole  of  which  is  subject  to  this  tenure. 
It  is  universally  known  that  the  Kentish  men  obtained  con- 
cessions from  the  conqueror,  by  the  effect  of  which  they  were 
permitted  to  retain  their  ancient  liberties.  [[And  as  it  is 
principally  here  that  we  meet  with  the  custom  of  gavel- 
kind, (though  it  was  and  is  to  be  found  in  some  other 
parts  of  the  kingdom  (y),)  we  may  fairly  conclude  that 
this  was  a  part  of  those  liberties;  agreeably  to  Mr.  Sel- 
den's  opinion,  that  gavelkind,  before  the  Norman  con- 
quest, was  the  general  custom  of  the  realm  (z).  The  dis- 
tinguishing properties  of  this  tenure  are  various;  some  of 
the  principal  are  these:  1.  The  tenant  is  of  age  sufficient 
to  aliene  his  estate  by  feoffment  at  the  age  of  fifteen  (a). 
2.  The  estate  does  not  escheat  in  case  of  an  attainder  for 


(r)  Pater  cunetosjitiot  aduUos  a  m 
pellebat,  prater  unum  quern  hetredem 
tuijurit  relinquebat, — Walsiog.  Upo- 
digm.  Neast.  c.  1 . 

(0  Liu.  s.  166. 

(f)  S.  167. 

(tt)  Wright*8  Tenures,  172. 

(s)  As  to  gavelkind,  vide  Year- 
book, 36  Hen.  6,  20 ;  St.  17  Edw.  2, 
bU  1,  c.  16  i  32  Hen.  8,  c.  29 ;  Co.  Litt. 
140  a }  Robinson  on  Gavelkind. 

(y)  Stat.  32  Hen.  8,  c.  29;  Kitcb. 
of  Courts,  200 ;  Co.  Litt.  1 40  a.    This 


custom  prevails  over  almost  the  wbole 
ofthe  county  of  Kent,  and  in  a  qualified 
manner  over  copy  bold  lands  in  various 
parts  of  the  kingdom.— Third  Real 
Property  Report,  p  8. 

(s)  In  tola  regno,  ante  duett  adven^ 
turn,  frequent  et  utitata  fait :  pottea 
cMerit  ademptOf  ted  privalit  quoruff 
dum  hearum  oontttetudinibut  alibi 
pottea  regerminant:  CanHanit  tolum 
Integra  et  inviolata  remansit, — ^Ana- 
lect.  I.  2,  c.  7. 

(a)  Lamb.  Pernmb.  614. 
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[[felony;  their  maxim  being,  '*  the  father  to  the  bough,  the 
son  to  the  plough"(&).  3.  In  most  places  he  had  a  power 
of  devising  lands  by  will,  before  the  statute]]  authorizing 
the  devise  of  lands  (c)  generally  [[was  made(<2).  4.  The 
lands  descend,  not  to  the  eldest,  youngest,  or  any  one  son 
only,  but  to  all  the  sons  together(«),  which  was  indeed 
anciently  the  most  usual  course  of  descent  all  over 
England  (/),  though  in  particular  places  particular  cus- 
toms prevailed.  These,  among  other  properties,  distin- 
guished this  tenure  in  a  most  remarkable  manner:  and 
yet  it  is  said  to  be  only  a  species  of  a  socage  tenure,  mo-: 
dified  by  the  custom  of  the  country;  the  lands  being 
holden  by  suit  of  court  and  fealty,  which  is  a  service  in 
its  nature  certain  (^).  Wherefore,  by  a  charter  of  King 
John  (A),  Hubert,  Archbishop  of  Canterbury,  was  autho- 
rized to  exchange  the  gavelkind  tenures  holden  of  the  see 
of  Canterbury  into  tenures  by  knight-service;  and  by  sta- 
tute 31  Hen.  VIII.  c.3,  for  disgavelling  the  lands  of  divers 
lords  and  gentlemen  in  the  county  of  Kent,  they  are  di- 
rected to  be  descendible  for  the  future  like  other  lands 
which  were  never  holden  by  sermce  ofsooage.'^ 

III.  From  the  tenure  of  villenage  (pure  and  privileged, 
as  described  by  Bracton)  (i)  sprang  our  present  copyhold 
tenure;  \jn  order  to  obtain  a  clear  idea  of  which,  it  will 
be  previously  necessary  to  take  a  short  view  of  the  original 
and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  con- 
stitution, though  perhaps  differing  a  little,  in  some  imma- 
terial circumstances,  from  those  that  exist  at  this  day  (A) : 
just  as  we  observed  of  feuds,  that  they  were  partly  known 
to  our  ancestors,  even  before  the  Norman  conquest.]]     It 

(5)  Lamb.  684.  («)  LiU.  f,  210. 

(OTbeSUtuteofWms,32Heo.8,  (/)  GlaDvil.l.7,c.3;  Hale^C.L. 
by  which  the  power  of  devising  lands      c.  1 1. 

in  general  was  regulated,  prior  to  the  (g)  Wright's  Tenares,  211. 

recentsUtnteof? W.4&1  Victc.26.  (h)  »pelm.  Cod.  Vet.  Leg.  355. 

(d)  F.N.B*198;  Launder  V.Brooks,  (i)  Vide  tup.  p.  175. 

Cro.  Car.  561.  (k)  Co.  Cop.  8.2  &  10. 
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is  from  the  Normans,  however,  that  we  derive  the  particu- 
lar form  of  manors  with  which  we  are  conversant  at  pre- 
sent (/);  and  among  these,  a  manor  (nuinerium)(m),  seems 
to  have  been  originally  a  district  of  ground  held  by  a  lord 
or  great  personage,  who  kept  to  himself  such  parts  of  it 
as  were  necessary  for  his  own  use,  which  were  called 
terrcB  dominicalesy  or  demesne  lands  (being  those  of  the 
damintts  tnanerii),  and  distributed  the  rest  to  freehold 
tenants,  to  be  held  of  him  in  perpetuity  (n).  Of  the  de- 
mesne lands,  again,  part  was  retained  in  the  actual  occu- 
pation of  the  lord,  for  the  purposes  of  his  family;  other 
portions  were  held  in  villenage(o),  of  which  we  shall  pre- 
sently speak  more  at  large;  and  [[the  residue,  being  un- 
cultivated, was  termed  the  lord's  waste  and  served  for 
public  roads,  and  for  common  of  pasture  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as 
they  still  are  lordships ;  and  each  lord  or  baron  was  em- 
powered to  hold  a  domestic  court,  called  the  court-baron, 
for  redressing  misdemeanors  and  nuisances  within  the 
manor,  and  for  settling  disputes  of  property  among  the 
tenants.]]  If  several  of  these  manors  were  held  (as  was 
frequently  the  case)  under  one  great  baron,  or  lord  para- 
mount, his  seigniory  over  them  was  termed  an  honor  {p). 


(/)  Co.  Cop.  8. 10. 

(m)  Lord  Coke  (Cop. sect.  31)  sug- 
gests two  derivations  of  this  term :  a 
manendo,  because  the  owner  of  the 
manor  usually  resided  there  ;  and 
from  mesner,  in  French,  to  guide,  the 
tenants  being  under  the  lord's  guid- 
ance and  direction.  He  gives  the  pre- 
ference to  the  latter  etymology. 

(n)  Lord  Coke  says  that  a  perfect 
manor  cannot  subsist  without  a  perfect 
tenure,  which  he  afterwards  explains  as 
a  tenure  between  very  lord  and  very 
tenant  in/M.  Co.  Cop.  s.  31 ;  et  vide 
per  Lord  Kenyon,  Glover  o.  Lane,  3 
T.  R.  447 ;  Attorney-General  v.  Par- 
sons, 2  Tyrw.  223. 

(o)  "  Dominicum  dkitur  quod  quis 


habet  ad  mensam  tuam — dieitur  etUim 
dominicum  villenagium  tpiod  traditur 
villanii"  6ic. — Bracton,  as  cited  Co. 
Cop.  s.  12.  "  Est  autem  dominicum 
propria  terra  ad  mensam  assignata,  et 
villenagium  quod  traditur  villanis  ad 
excolendum,'* — Fleta,  as  cited,  ib.  And 
Lord  Coke  expresses  his  assent  to  this 
doctrine,  that  in  strictness  the  demesne 
comprised  the  lands  held  in  villenage, 
though  popularly  it  signified  only  what 
he  kept  in  hb  own  hands,  whether 
waste  or  cultivated. — Co.  Cop.  s.  14 ; 
et  vide  Attorney- General  v.  Parsons, 
2  Tyrw.  223. 

(p)  2  Bl.  Com.  p.  91 ;  vide  Co.  Utt. 
by  Harg.  108  a,  n.  (4).  It  is  said 
that  there  are  eighty  honors  in  Kng- 
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The  viUenage  to  which  we  have  referred  [[was  a  species 
of  tenure  neither  strictly  feudal^  Norman,  or  Saxon,  but 
mixed  and  compounded  of  them  all  {g) ;  and  which  also, 
on  account  of  the  heriots  that  usually  attend  it,  may  seem 
to  have  somewhat  Danish  in  its  composition.  Under  the 
Saxon  government  there  were,  as  Sir  William  Temple 
speaks  (r),  a  sort  of  people  in  a  condition  of  downright 
servitude,  used  and  employed  in  the  most  servile  works, 
and  belonging,  both  they,  their  children,  and  effects,  to 
the  lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock 
upon  it.  These  seem  to  have  been  those  who  held  what 
was  called  the  folk-land,  from  which  they  were  removable 
at  the  lord's  pleasure.  On  the  arrival  of  the  Normans 
here,  it  seems  not  improbable  that  they,  who  were 
strangers  to  any  other  than  a  feudal  state,  might  give 
some  sparks  of  enfranchisement  to  such  wretched  persons 
as  fell  to  their  share,  by  admitting  them,  as  well  as  others, 
to  the  oath  of  fealty,  which  conferred  a  right  of  protec- 
tion, and  raised  the  tenant  to  a  kind  of  estate  superior  to 
downright  slavery,  but  inferior  to  every  other  condition («). 
This  they  called  villenage,  and  the  tenants  villeins,  either 
from  the  word  vilis^  or  else,  as  Sir  Edward  Coke  tells 
U8{t)f  a  villa;  because  they  lived  chiefly  in  villages,  and 
were  employed  in  rustic  works  of  the  most  sordid  kind ; 
resembling  the  Spartan  heloteSy  to  whom  alone  the  culture 
of  the  lands  was  consigned ;  their  rugged  masters,  like 
our  northern  ancestors,  esteeming  war  the  only  honour- 
able employment  of  mankind. 

These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant,  that  is,  annexed  to  the 
manor  or  land ;  or  else  they  were  in  gross,  or  at  large, 
that  is,  annexed  to  the  person  of  the  lord,  and  transfer- 
able by  deed  from  one  owner  to  another(«).    They  could 

land,  Com.  Dig.  Honour,  where  they  (f)  Wright's  Tenures,  217. 

are  enumerated.  (t)  Co.  Litt.  116  a. 

(9)  Wright's  Tenures,  215.  (u)  Ult.  s.  181. 

(r)  Introd.  Hist.  Eng.  59. 
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[[not  leave  their  lord  without  his  permission ;  but  if  they 
ran  away^  or  were  purloined  from  him,  might  be  claimed 
and  recovered  by  action,  like  beasts  or  other  chattels. 
They  held,  indeed,  small  portions  of  land,  by  way  of  sus- 
taining themselves  and  families ;  but  it  was  at  the  mere 
will  of  the  lord,  who  might  dispossess  them  whenever  he 
pleased ;  and  it  was  upon  villein  services,  that  is,  to  carry 
out  dung,  to  hedge  and  ditch  the  lord^s  demesnes,  and 
any  other  the  meanest  offices  (x) :  and  their  services  were 
not  only  base,  but  uncertain  both  as  to  their  time  and 
quantity(y).  A  villein,  in  short,  was  in  much  the  same 
state  with  us  as  Lord  Molesworth  describes  to  be  that  of 
the  boors  in  Denmark,  and  which  Stiemhook(2r)  attri- 
butes also  to  the  traals  or  slaves  in  Sweden ;  which  con- 
firms the  probability  of  their  being  in  some  degree  monu- 
ments of  the  Danish  tyranny.  A  villein  could  acquire  no 
property,  either  in  lands  or  goods ;  but,  if  he  purchased 
either,  the  lord  might  enter  upon  them,  oust  the  villein, 
and  seize  them  to  his  own  use,  unless  he  contrived  to 
dispose  of  them  again  before  the  lord  had  seized  them;  for 
the  lord  had  then  lost  his  opportunity  (a). 

In  many  places,  also,  a  fine  was  payable  to  the  lord  if 
the  villein  presumed  to  marry  his  daughter  to  any  one 
without  leave  from  the  lord(&);  and,  by  the  common  law, 
the  lord  might  also  bring  an  action  against  the  husband 
for  damages  in  thus  purloining  his  property  (c).  For  the 
children  of  villeins  were  also  in  the  same  state  of  bondage 
with  their  parents;  whence  they  were  called  in  Latin 
nativi,  which  gave  rise  to  the  female  appellation  of  a 
villein,  who  was  called  a  neife(d).  In  case  of  a  marriage 
between  a  freeman  and  a  neife,  or  a  villein  and  a  free- 
woman,  the  issue  followed  the  condition  of  the  father, 
being  free  if  he  was  free,  and  villein  if  he  was  villein ; 

(*)  LitU  i.  172.  (b)  Co.  Litt.  140  a. 

(y)  Bracton,  1.  4,  tr.  1.  c.  28.  (c)  Litt.  s.  202. 

(s)  De  Jure  Sueooum,  1. 2,  c.  4.  (H)  lb.  s.  187. 
(a)  Litt  1. 177. 
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[[contrary  to  the  maxim  of  the  civil  law,  that  pariui  seqtdtur 
venirem.  But  no  bastard  could  be  bom  a  yillein,  because, 
by  another  maxim  of  our  law,  he  is  nullius  filius ;  and  as 
he  could  gain  nothing  by  inheritance,  it  were  hard  that 
he  should  lose  his  natural  freedom  by  \i{e).  The  law, 
however,  protected  the  persons  of  villeins,  as  the  king's 
subjects,  against  atrocious  injuries  of  the  lord;  for  he 
might  not  kill  or  maim  his  villein(/)]],  without  being  sub- 
ject to  indictment  at  the  king's  8uit(jr). 

[[Villeins  might  be  enfranchised  by  manumission,  which 
is  either  express  or  implied:  express,  as  where  a  man 
granted  to  the  villein  a  deed  of  manumission  (A) ;  implied, 
as  where  a  man  bound  himself  in  a  bond  to  his  villein  for 
a  snm  of  money,  granted  him  an  annuity  by  deed,  or  gave 
him  an  estate  in  fee,  for  life  or  years  (t);  for  this  was 
dealing  with  his  villein  on  the  footing  of  a  freeman ;  it 
was,  in  some  of  the  instances,  giving  him  an  action  against 
his  lord,  and  in  others  vesting  in  him  an  ownership  en- 
tirely  inconsistent  with  his  former  state  of  bondage.  So 
also,  if  the  lord  brought  an  action  against  his  villein,  this 
enfranchised  him  (A) ;  for,  as  the  lord  might  have  a  short 
remedy  against  his  villein,  by  seizing  his  goods  (which 
was  more  than  equivalent  to  any  damages  he  could  re- 
cover), the  law,  which  is  always  ready  to  catch  at  any- 
thing in  favour  of  liberty,  presumed  that  by  bringing  this 
action  he  meant  to  set  his  villein  on  the  same  footing 
with  himself,  and  therefore  held  it  an  implied  manumis- 
sion. But,  in  case  the  lord  indicted  him  for  felony,  it 
was  otherwise;  for  the  lord  could  not  inflict  a  capital 
punishment  on  his  villein,  without  calling  in  the  assistance 
of  the  law. 

(«)  Litt.  8. 187,  188.  which  he  could  bring  an  action  against 

(/  )  lb.  8. 189,  194.     The  addi-  the  lord,  was  when  he  sued  ai  execn* 

tional  matter  which  here  follows  in  tor;  Titt  s.  189, 191, 194. 

Blackstone,  as  to  the  villein's  right  {g)  Co.  LitL  126  b. 

of  action  against  the  lord,  in  the  case  {h)  lb.  s.  204. 

of  maihem,  is  not  accurate  (vide  Cole*  (•)  ^*  204,  5,  6* 

ridge's  Blackstone).    It  is  clear  from  {k)  S.  208. 

Littleton  that  almost  the  only  case,  in 


206      BK.  II.  RIGHTS  OF  PROPERTY.— PART  I.    THINGS-REAL. 

[[  Villeins,  by  these  and  many  other  means,  in  process  of 
time  gained  considerable  ground  on  their  lords ;  and  in 
particular  strengthened  the  tenure  of  their  estates  to  that 
degree,  that  they  came  to  have  in  them  an  interest  in 
many  places  full  as  good,  in  others  better,  than  their  lords. 
For  the  good-nature  and  benevolence  of  many  lords  of 
manors  having,  time  out  of  mind,  permitted  their  villeins 
and  their  children  to  enjoy  their  possessions  without  in- 
terruption, in  a  regular  course  of  descent,  the  common 
law,  of  which  custom  is  the  life,  now  gave  them  title  to 
prescribe  against  their  lords,  and,  on  performance  of  the 
same  services,  to  hold  their  lands  in  spite  of  any  deter- 
mination of  the  lord's  will.  For,  though  in  general  they 
were  still  said  to  hold  their  estates  at  the  will  of  the  lord, 
yet  it  is  such  a  will  as  is  agreeable  to  the  custom  of  the 
manor ;  which  customs  were  preserved  and  evidenced  by 
the  rolls  of  the  several  manor  courts  in  which  they  are 
entered,  or  kept  on  foot  by  the  constant  immemorial  usage 
of  the  several  manors  in  which  the  lands  lie.  And,  as 
such  tenants  had  nothing  to  show  for  their  estates  but 
these  customs,  and  admissions  in  pursuance  of  them, 
entered  on  those  rolls,  or  the  copies  of  such  entries  wit- 
nessed by  the  steward,  they  now  began  to  be  called 
tenants  hy  copy  of  court-roily  and  their  tenure  itself  a 
copyhold(l). 

Thus  copyhold  tenures,  as  Sir  Edward  Coke  observes(iR), 
although  very  meanly  descended,  yet  come  of  an  ancient 
house ;  for,  from  what  has  been  premised,  it  appears  that 
copyholders  are  in  truth  no  other  but  villeins(n),-  who,  by 
a  long  series  of  immemorial  encroachments  on  the  lord,  at 
last  established  a  customary  right  to  those  estates  which 
before  were  held  absolutely  at  the  lord's  will.]     By  the 

(/)  F.  N.  B.  12.  Loughborough,  whether  the  opioion 

(m)  Cop.  8.  3t.  that  copyholders  sprang  from  villeins 

(n)  In  confirmation  of  this  doc-  be  well  founded  ;  but  it  is  an  opinion 

trine,  see  Wright's  Tenures,  214  ;  F.  that  rests  on  the  highest  authority, 

N.  B.  12C;3  Heeves,Hist.  Eng.Law,  and  seems  too  firmly  settled  to  be 

158,  312.    In  Astle  v.  Grant,  Doug.  shaken. 

725,  a  doubt   is  expressed  by  Lord 
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gradual  progress  of  manumission  also  (either  voluntary 
or  constructive)  the  personal  condition  of  villenage  was 
at  length  everywhere  commuted  into  freedom.  At  the 
period  of  the  reformation  in  religion,  this  change  had 
already  become  almost  complete.  [[For  Sir  Thomas 
Smith  testifies  (o)y  that  in  all  his  time  (and  he  was  secre- 
tary to  Edward  VI.)  he  never  knew  any  villein  in  gross 
throughout  the  realm ;  and  the  few  villeins  regardant  that 
were  then  remaining  were  such  only  as  had  belonged  to 
bishops,  monasteries,  or  other  ecclesiastical  corporations, 
in  the  preceding  times  of  popery :  for,  he  tells  us,  that 
the  holy  fathers,  monks,  and  friars  had  in  their  con- 
fessions, and  specially  in  their  extreme  and  deadly  sick- 
ness, convinced  the  laity  how  dangerous  a  practice  it 
was  for  one  Christian  man  to  hold  another  in  bondage ; 
so  that  temporal  men,  by  little  and  lit^e,  by  reason  of 
that  terror  in  their  consciences,  were  glad  to  manumit 
all  their  villeins.  But  the  said  holy  fathers,  with  the 
abbots  and  priors,  did  not  in  like  sort  by  theirs ;  for 
^  they  also  had  a  scruple  in  conscience  to  impoverish  and 
despoil  the  church  so  much,  as  to  manumit  such  as  were 
bond  to  their  churches,  or  to  the  manors  which  the 
church  had  gotten;  and  so  kept  their  villeins  still."]] 
Even  these  remnants  of  the  ancient  slavery,  however, 
did  not  long  survive,  and  the  last  traces  of  it  have  been 
entirely  obliterated  among  us  for  at  least  two  centuries; 
the  last  claim  of  villenage  which  we  find  recorded  in  our 
courts,  being  in  the  fifteenth  year  of  King  James  the 
First  (p).  But  the  abolition  of  the  personal  condition  did 
not  involve  that  of  the  copyhold  tenure,  to  which  it  had 
given  birth;  and  we  may  remember  (j)  that  this  tenure  is 
one  of  those  expressly  reserved  by  the  statute  of  Chas.  II. 
In  manors,  therefore,  we  still  find  that  species  of  tenants 


(o)  ComroooweaUh»  b.  3,  c.  10.  (9)  Vide  tup,  p.  192. 

(P)   Pigg  t).  Caley,  Noy,  27;   11 
Harg.  St  Tr.  342. 
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called  copyholders;  whose  lands,  though  substantially 
their  own  property,  are  nominally  part  of  the  lord's  de- 
mesnes, and  are  entered  on  the  rolls  of  the  customary 
court  of  the  manor,  as  holden  at  the  will  of  the  lord  ac- 
cording to  the  custom.  And  a  manor  (when  in  its  proper 
and  perfect  state)  also  still  comprises  (according  to  its  an-» 
cient  constitution)  some  portion  of  freehold  tenants  hold- 
ing of  the  manor  in  perpetuity(r),  and  a  court  baron,  differ- 
ing from  the  customary  court  of  the  copyholders  (though 
usually  held  at  the  same  time),  and  of  which  the  freehold- 
ers are  the  judges («). 

No  freehold,  it  is  to  be  observed,  can  at  the  present  day 
be  converted  into  copyhold;  of  which  the  chief  and  most 
obvious  reason  is,  that  the  essence  of  the  latter  tenure 
is  immemorial  custom,  which  can  of  course  have  no  appli- 
cation where  land  is  granted  for  the  first  time  to  be  held 
in  that  manaer(0.  But,  on  the  other  hand,  a  copyhold 
is  capable  of  being  turned  into  freehold,  by  the  lord*8  con- 
veying to  the  copyholder  the  freehold  of  the  particular 
premises,  or  releasing  to  him  the  seigniorial  rights;  which 
is  called  enfranchisement. 

Copyhold,  lUte  all  other  tenures,  involves  the  render  of 
services  and  of  fealty,  and  it  is  subject  to  reliefs  of  the 
same  nature  with  those  in  socage,  and  to  escheats.  The 
wardship  in  copyhold  also  resembles  that  in  socage,  for 
the  lord  is  not  guardian  (except  by  special  custom),  but 
the  guardianship  belongs  to  the  next  of  kin  of  the  in- 
fant, to  whom  the  copyhold  cannot  descend  («);  and  he, 
like  guardian  in  socage,  is  accountable  to  his  ward  for 
the  profits.  But  a  copyholder  cannot  aliene  except  by 
surrender  to  the  lord,  and  the  alienee  has  no  title  till 
the  lord  admits  him.  Fines,  too,  are  in  general  payable 
to  the  lord  on  alienation,  and  there  are  other  fines  in  the 

(r)  Glover  v.  Une,  3  T.  R.  447,  (<)  Revell  ».  Joddrell,  2  T.  R.  424. 

a;  Melwitch's  case,  4  Rep.  26,  b.  (u)  2  Watk.Cop.  101;  Co.Litt.by 

(0  Co.  Litu  68,  a;  Co.  Cop.  s.  31 .      Harg.  88  b,  il  (13) ;  vide  1 1  G.  4  &  1 

W.  4.  c.  65. 
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nature  of  primer  seisins.     [[In  some  manors  only  one  of 
these  sorts  can  be  demanded,  in  some  both,  and  in  others 
neither.      They  are  sometimes  arbitrary  and  at  the  will  of 
the  lord,  sometimes  fixed  by  custom;  but,  even  when  ar- 
bitrary, the  courts  of  law,  in  favour  of  the  liberty  of  the 
copyholders,  have  tied  them  down  to  be  reasonable  in  their 
extent ;  otherwise  they  might  amount  to  a  disherison  of 
the  estate.     No  fine  therefore  is  allowed  to  be  taken  upon 
descents  and  alienations   (unless  in    particular  circum- 
stances) of  more  than  two  years  improved  value  of  the 
estate  (x).     From  this  instance  we  may  judge  of  the  fa- 
vourable disposition  that  the  law  of  England  (which  is  a 
law  of  liberty)  hath  always  shown  to  this  species  of  te- 
nants ;  by  removing,  as  far  as  possible,  every  real  badge 
of  slavery  from  them,  however  some  nominal  ones  may 
continue.     It  suffered  custom  very  early  to  get  the  better 
of  the  express  terms  upon  which  they  held  their  lands ; 
by   declaring,  that  the  will  of  the  lord  was  to  be  inter- 
preted by  the  custom  of  the  manor;  and,  where  no  cus- 
tom has  been  suffered  to  grow  up  to  the  prejudice  of  the 
lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself  inter- 
poses with  an  equitable  moderation,  and  will  not  suffer 
the  lord  to  extend  his  power  so  far,  as  to  disinherit  the 
tenant.^ 

As  for  the  rule  of  descent,  it  is  the  same  (in  the 
greatest  number  of  manors)  with  the  ordinary  rule  in  free 
socage  tenure ;  though  in  some  it  is  according  to  the  me- 
thod in  gavelkind,  and  in  others  according  to  that  in 
bofbugh  English  (y).  But  an  incident  almost  peculiar 
to  copyholds  (though  it  sometimes  occurs  in  freehold 
lands)  (2^)  is  that  of  heriots.  These,  which  are  generally 
supposed  to  be  a  Danish  custom  (a)  (and  of  which  more 
will  be  said  in  a  subsequent  part  of  the  work),  are  a  render 

(x)  Afttle  V.  Grant,  Doag.  724.  (z)  Ibid.  16. 

(y )  Third  Real  Properly  Rep.  p.  14.  (ii)  2  Bl.  C.  97. 

VOL.  I.  P 
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of  the  best  beast  or  other  article  (as  the  custom  may  be) 
to  the  lord,  on  the  death  of  the  tenant.  If  considered  as  a 
relic  of  villein  tenure,  there  was  originally  less  hardship 
in  it,  when  all  the  goods  and  chattels  belonged  to  the 
lord,  and  he  might  have  seized  them,  even  in  the  villein's 
life-time ;  but  it  is  now  justly  considered  as  one  of  the 
most  oppressive  circumstances  which  attend  the  modern 
law  of  tenures. 

The  tenure  that  we  have  been  describing,  is  copy- 
hold commonly  so  called,  or  tenure  by  copy  of  court  roll, 
at  the  wUl  of  the  lord,  according  to  the  custom  of  the  ma^ 
nor ;  which,  as  we  have  seen,  is  lineally  descended  from 
the  ancient  one  of  pure  villenage.  In  the  division,  how- 
ever,  that  we  formerly  made  of  tenures  (&)  the  term  copy^ 
hold  is  to  be  understood  in  a  larger  sense,  and  as  import- 
ing (according  to  the  view  sanctioned  by  the  highest 
authorities)  (c)  every  customary  tenure  (that  is,  every  tenure 
depending  on  the  particular  custom  of  a  manor),  as  opposed 
to  free  socage  or  freehold:  which  may  now  (since  the 
abolition  of  knight-service)  be  considered  as  the  general 
or  common  law  tenure  of  the  country  [d).  And  copyhold 
in  this  wider  application  of  the  term,  comprises,  besides 
the  principal  and  common  kind  that  we  have  j^st  been 
delineating,  two  varieties,  viz.  ancient  demesne,  and  ct»- 
tomary  freehold. 

The  first  of  these  seems  to  be  the  same  tenure  as  de- 
scribed by  Bracton  under  the  name  sometimes  of  privi- 
leged villenage,  and  sometimes  of  villeinrsocage.    This,  he 


(6)  Vide  lupra.  176. 

(c)  The  St.  12  Car.  2,  c.  24,  sanc- 
tions no  other  tenures  but  "free  and 
common  socage,**  "  copyhold"  and 
"frankalmoign**  (vide  supra,  192). 
And  Blackstone  renaariLS  that  all  lay 
tennres  "  are  now  in  effect  reduced 
to  two  species,  free  tenure  in  common 
socage,  and  base  tenure  by  copy  of 


court  roll."— 2  BL  C.  101.  £t  vide 
Co.  Cop.  s.  17,  32 ;  Calthorpe,  51, 
54 ;  Doe  v.  Huntington,  4  East.  288  ; 
Doe  0.  Llewellyn,  5  Tyrw.  899;  1 
Gale,  193 ;  2  C.  M.  &  R.  503,  5.  C. 
(d)  Vide  Wright's  Ten.  138,  139 ; 
Anthony  Lowe's  case,  9  Rep.  123. 
As  to  the  Ximxk  freehold,  fide  supra,  p. 
197. 
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tells  US  (e),  is  such  as  has  been  held  of  the  kings  of  Eng- 
land from  the  conquest  downwards ;  and  the  tenants 
wherein  **  viUana  faciunt  serviiiOy  sed  certa  ei  determi" 
wUa**  And  from  these  circumstances  we  may  collect, 
that  [[what  he  here  describes  is  no  other  than  an  exalted 
species  of  copyhold,  subsisting  at  this  day,  viz.  the  tenure 
in  ancient  demesne;  and  to  which,  as  partaking  of  the 
baseness  of  villenage  in  the  nature  of  its  services,  and  the 
freedom  of  socage  in  their  certainty,  he  has  therefore 
given  a  name  compounded  out  of  both,  and  calls  it  villu' 
num>  socagium. 

Ancient  demesne^  is  a  tenure  existing  in  certain  [[manors, 
which,  though  now  perhaps  granted  out  to  private  sub- 
jects, were  actually  in  the  hands  of  the  crown  in  the  time 
of  Edward  the  Confessor,  or  William  the  Conqueror ;  and 
so  appear  to  have  been  by  the  great  survey  in  the  Exche- 
quer called  Domesday  Book  (/").  The  tenants^  in  these 
manors  of  the  crown,  [[were  not  all  of  the  same  order  or 
degree.  Some  of  them,  as  Britton  testifies  (g),  continued 
for  a  long  time  pure  and  absolute  villeins,  dependent  on 
the  will  of  the  lord :  and  those  who  have  succeeded  them 
in  their  tenures,  now  differ  from  common  copyholders  in 
only  a  ffew  points  (A).  Others  were  in  great  measure  en- 
franchised by  the  royal  favour;  being  only  bound  in 
respect  of  their  lands  to  perform  some  of  the  better  sort 
of  villein  services,  but  those  determinate  and  certain ;  as, 
to  plough  the  king*s  land  for  so  many  days,  to  supply  his 
court  with  such  a  quantity  of  provisions,  or  other  stated 
services;  all  of  which  are  now  changed  into  pecuniary 
rents :  and  in  consideration  hereof  they  had  many  immu- 
nities and  privileges  granted  to  them  (£) ;  as,  to  try  the 
right  of  their  property  in  a  peculiar  court  of  their  own. 


(«}  L.  4.  t  1.  c.  28,  s.  5.    Vide  {g)  C.  66. 

fopn,  p.  175.  {h)  F.  N.  B.  228. 

(/)  F.  N.  B.  14,  16.  (i)  4  lost.  269. 

p2 
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[[called  a  court  of  ancient  demesne  (A),  by  a  peculiar  pro- 
cess denominated  a  writ  of  right  close  (Z) ;  not  to  pay  toll 
or  taxes ;  not  to  contribute  to  the  expenses  of  knights  of 
the  shire ;  not  to  be  put  on  juries ;  and  the  like  (i»).]] 

Manors  of  ancient  demesne  accordingly  comprise,  to 
this  day,  both  copyholders  in  the  proper  and  common 
sense  of  the  term,  and  also  such  privileged  tenants  as 
above  described  (n),  who  are  alone  properly  called  tenants 
in  ancient  demesne  (o).  As  to  these,  though  their  services, 
like  those  of  pure  villeins,  were  originally  base,  yet  they 
were  distinguished  from  the  latter,  [[for  that  their  services 
were  fixed  and  determinate,  and  that  they  could  not  be 
compelled  (like  pure  villeins)  to  relinquish  these  tenements 
at  the  lord's  will,  or  to  hold  them  against  their  own :  "  et 
ideo,"  says  Bracton,  "  dicuntur  liberi."  Britton  also,  from 
such  their  freedom,  calls  them  absolutely  sokemanSf  and 
their  tenure  soiemanries;  which  he  describes  (/i)  to  be 
"  lands  and  tenements,  which  are  not  held  by  knight-ser- 
"  vice,  nor  by  grand  serjeanty,  nor  by  petit,  but  by  simple 
"  services ;  being,  as  it  were,  lands  enfranchised  by  the 
*'  king  or  his  predecessors  from  their  ancient  demesne." 
And  the  same  name  is  also  given  them  in  Fleta  (9).]] 
Tenants  in  ancient  demesne,  like  common  copyholders, 
require  admittance  by  the  lord  to  perfect  their  title,  and 
hold  according  to  the  custom  of  the  manor ;  though  not 
€ul  voluntatem  domini  (r). 

Customary  freehold  (the  other  variety  to  which  we 
referred)  exists  in  many  parts  of  the  kingdom.  The 
evidences  of  title  are  to  be  found  (as  in  pure  or  common 
copyhold)  upon  the  court  rolls,  and  the  entries  declare  the 


(Ic)  Doe  V.  Roe,  2  Burr.  1046 ;  Al-  (o)  Third  Reil  Property  Rep.  13. 

den's  case,  5  Rep.  105 ;   3  &  4  W.  4.  (p)  C.  66. 

c.  74,  ft.  4,  6,  6.  (q)  L.  1,  c.  8. 

(/)  F.  N.  B.  11.  (r)  2  Bl.  C.  101  -,  Seinb.  ace.  Co. 

(m)  Ibid,  14.  Cop.  ft.  32;  sed  vide  Third  Real  Pro. 

(n)  F.  N.  B.  11  M.,  12  B;   Co.  perty  Rep.  p.  13. 
Cop.  B.  32. 
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holding  to  be  according  to  the  custom  of  the  manor ;  but 
it  is  not  said  to  he  ai  the  will  of  the  hrd(s).  The  customs 
of  these  manors  are  subject  to  great  variety.  But  in  gene- 
ral the  incidents  of  customary  freehold  are  similar  to 
those  of  common  copyhold  (t). 

[^Mention  has  been  hitherto  made  of  lay  tenures  only ; 
because  there  is  still  behind  one  other  species  of  tenure, 
reserved  by  the  statute  of  Charles  II.,  which  is  of  a  spiri- 
tual  nature,  and  called  the  tenure  in  frank-almoign. 

IV.  Tenure  in  frankalmoign^  in  libera  eleemogyna,  or 
free  alms,  is  that,  whereby  a  religious  corporation,  aggre- 
gate or  sole,  holdeth  lands  of  the  donor  to  them  and  their 
successors  for  ever  («).  The  service  which  they  were 
bound  to  render  for  these  lands  was  not  certainly  defined : 
biit  only  in  general,  to  pray  for  the  souls  of  the  donor  and 
his  heirs,  dead  or  alive ;  and  therefore  they  did  no  fealty, 
(which  is  incident  to  all  other  services  but  this)  (x),  because 
this  divine  service  was  of  a  higher  and  more  exalted  na- 
ture (y).  This  is  the  tenure  by  which  almost  all  the 
ancient  monasteries  and  religious  houses  held  their  lands ; 


(9)  Co.  Cop  t.  32 ;  vide  Third  Real 
Property  Rep.  p.  20.  There  is  also 
a  kind  of  costomary  estate  called 
Umant  right,  said  to  be  pecnliar  to  the 
north  of  England,  and  which  falls,  like 
other  customary  estates,  under  the 
general  class  of  copyhold,  though  dis- 
tinguished from  the  common  kind  by 
many  of  its  incidents.  Vide  Doe  v. 
Huntington,  4  East,  288  ;  Burrell  v. 
Dodd,  3  Bos.  &  Pnl.  378. 

(t)  As  to  the  state  of  the  law  with 
respect  to  the  dwiu  of  customary 
freeholds  before  the  late  stat.  7  Will.  4 
&  1  Vict.  c.  26,  vide  Third  Real  Pro- 
perty Rep.  p.  22 ;  Doe  v,  Llewellyn, 
5  Tyrw.  899  ;  Hodgson  v.  Merest, 
9  Price,  656.  But  by  the  drd  section 
of  that  Stat,  the  power  of  devising  ex- 
Vends  to  all  customary  freehold.  There 


has  been  much  controversy  upon  the 
question  whether  the  freehold,  in  this 
description  of  tenure,  is  vested  in  the 
tenant,  or  (as  in  the  case  of  common 
copyhold)  in  the  lord;  see  Blackst. 
Law  Tracts,  Cons,  on  Copyhold ;  2 
Scriven,  679,  3rd  edit,  and  the  cases 
there  cited ;  Third  Real  Property  Rep. 
20.  As  to  ancient  demesne,  it  is  clear 
that  the  freehold  is  in  the  tenant ;  2 
Inst.  325 ;  2  Scriven,  678,  (n).  The 
right  of  voting  at  elections  for  coun- 
ties, in  respect  of  copyhold  of  any 
description,  is  now  regulated  by  posi- 
tive enactment ;  31  Geo.  2,  c.  14 ;  2 
Will.  4,  c.  45,  s  19. 

(tt)  Litt.  s.  133. 

(X)  Ibid.  131. 

(y)  Ibid.  135. 
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[[and  by  which  the  parochial  clergy,  and  very  many  eccle- 
siastical and  eleemosynary  foundations,  hold  them  at  this 
day  (z) ;  the  nature  of  the  service  being  upon  the  Reforma- 
tion altered,  and  made  conformable  to  the  purer  doctrines 
of  the  Church  of  England.  It  was  an  old  Saxon  tenure, 
and  continued  under  the  Norman  revolution,  through  the 
great  respect  that  was  shown  to  religion  and  religious  men 
in  ancient  times.  Which  is  also  the  reason  that  tenants 
in  frarikalmoign  were  discharged  of  all  other  services,  ex- 
cept the  trinoda  necessitas,  of  repairing  the  highways, 
building  castles,  and  repelling  invasions  (a) :  just  as  the 
Druids,  among  the  ancient  Britons,  had  omnium  rerum 
immunitatem  (&).  And,  even  at  present,  this  is  a  tenure 
of  a  nature  very  distinct  from  all  others,  being  not  in  the 
least  feudal,  but  merely  spiritual.  For  if  the  service  be 
neglected,  the  law  gives  no  remedy  by  distress  or  other- 
wise to  the  lord  of  whom  the  lands  are  holden,  but 
merely  a  complaint  to  the  ordinary  or  visitor  to  correct 
it(c).  Wherein  it  materially  differs  from  what  was  called 
tenure  by  divine  service :  in  which  the  tenants  were  obliged 
to  do  some  special-  divine  services  in  certain;  as  to  sing 
SO  many  masses,  to  distribute  such  a  sum  in  alms,  and 
the  like ;  which,  being  expressly  defined  and  prescribed, 
could  with  no  kind  of  propriety  be  called  free  alms;  espe- 


(f)  Vide  Third  Real  Property  Rep. 
p.  7.  That  Blackstone  is  correct  in 
stating  this  as  the  tenure  of  the  paro- 
chial clergy,  is  confirmed  by  the  lan- 
guage of  the  atiiia  ufttim,  the  ancient 
Temedy  of  the  parson  for  recovering  of 
his  glebe,  &c.  in  which  the  point  of 
inquiry  always  was  '*  utrum  tantum 
temt  tit  libera  eUemotyna  pertinent 
adeccletiam  ipsiut,an  laicumfeodum,** 
— Bract.  1.  4,  tr.  5,  c.  1.  It  is  true 
indeed,  that  in  the  case  of  a  parson 
the  inheritance  is  said  to  be  in  obey' 
anee,  and  the  parson  entitled  for  bis 
life  only  (vide  post,  223),  and  this  at 


first  sight  appears  inconsistent  with 
the  nature  of  frankalmoign,  which 
always  implies  a  gift  in  perpetuity : 
but  the  difiiculty  is  removed  by  the 
remark  of  Bracton  (ibid.  c.  2),  "  ni- 
hil clamare  poterit  niti  nomine  eccletia 
tuttt  quia  in  eceletiit  parochialibut  non 
fit  donatio  pertonis  ted  eecletite."  The 
inheritance,  according  to  this  view, 
resides  not  in  himself,  but  in  his 
church.    £t  vide  LitL  s.  646. 

(a)  Seld.  Jan.  1,  42. 

(6)  Cssar  de  Bell.  Gal.  1. 6,  c  13. 

(e)  litt.  8.  136. 
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[[cially  as  for  this,  if  unperformed,  the  lord  might  distrain, 
without  any  complaint  to  the  visitor  {d).  All  such  dona- 
tions are  indeed  now  out  of  use;  for,  since  the  statute  of 
Quia  en^toreSy  18  Edward  I.,  none  but  the  king  can  give 
lands  to  be  holden  by  this  tenure  (e).  So  they  are  only 
mentioned  because  franhalmoign  is  excepted  by  name  in 
the  statute  of  Charles  II.,  and  therefore  subsists  in  many 
instances  at  this  day.]] 

Having  made  these  observations  with  respect  to  tenures 
in  general,  it  may  be  now  proper  to  add,  that  in  proceed- 
ing Airther  to  investigate  the  nature  and  properties  of 
corporeal  hereditaments,  we  shall  for  the  present  suppose 
them  held  by  the  ordinary  tenure  of  free  socage,  or 
freehold ;  and  the  reader  may  dismiss  the  subject  of  copy- 
hold from  his  consideration,  till  we  arrive  at  a  later  part 
of  the  treatise,  when  we  shall  have  occasion  to  devote 
a  separate  chapter  to  the  more  particular  examination  of 
property  holden  by  that  tenure. 

(d)  Litt.  8. 137.  afterwardi  remarki)  none  may  hold 

(c)  LttL  B.  140.    By  this  itatute  Id  fraokalmoigD,  but  of  the  grantor 

no  lubject  may  grant  laodi  in  perpe*  and  bit  heirs,  s.  141,  and  the  estate 

tnity  to  bold  of  himself;  ibid.    From  in  frankalmoign  is  always  in  perpe- 

which  it  follows,  that  none  can  grant  taity. — Co.  litt.  94  b. 
in  frankalmoign;    for  (as   Littleton 
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The  next  point  to  be  considered  with  regard  to  corporeal 
hereditaments  is  the  nature  of  the  estates  which  may 
be  had  in  them  (a).  [[An  estate  in  lands  signifies  such 
interest  as  the  tenant  hath  therein ;  so  that  if  a  man 
grahts  all  his  estate  in  Dale  to  A.  and  his  heirs^  every- 
thing that  he  can  possibly  grant  shall  pass  thereby  (ft). 
It  is  called  in  Latin  status;  it  signifying  the  condition  or 
circumstance  in  which  the  owner  stands  with  regard  to 
his  property.] 

And  here  it  is  material,  in  the  first  place,  to  remark 
that  some  kind  of  actual  interest  or  ownership  is  implied 
in  the  term ;  for  a  bare  possibility  (such,  for  example,  as 
the  expectation  of  the  eldest  son  of  succeeding,  upon  his 
father's  decease,  to  the  inheritance  of  his  lands)  will  not 
satisfy  the  legal  idea  of  an  estate  (c).  Nor  will  a  mere 
power  amount  to  an  estate :  as  if  a  man  by  will  orders 
his  land  to  be  sold  by  his  executors ;  for  they  will  in  such 
case  take  neither  right  nor  title  in  the  land,  but  only  a 
bare  authority  (rf).  But,  on  the  other  hand,  there  are 
various  descriptions  of  actual  interest  to  which  the  term 
applies.  The  leading  distinction  to  which  estates  are  subject 

(a)  Vide  tup.  p.  160.  other  a  possibility  coupled  with  ma 

(6)  Co.  Litt  345  a.  interest.— J6id.  The  latter  may  with- 

(c)  Jones    V.  Roe,  3  T.  R.  93 ;  out  impropriety  be  considered  as  an 

Doe  0.  Torokinson,  2  Mau.  and  Sel.  estate ;  though  it  is  an  estate  in  con- 

170.    There  are  two  kinds  of  possibi-  tingency. 

lity  in  law  : — one  a  bare  possibility,  (c/)  Co.  Litt.  265  b. 

such  as  referred  to  in  the  text;  the 
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is  that  of  legal  and  equitable  estates;  the  first  being  pro- 
perly cognizable  in  the  courts  of  common  law,  though 
noticed  also  in  the  courts  of  equity ;  and  the  second  being 
properly  cognizable  in  the  latter  courts,  and  not  even 
noticed,  generally  speaking,  in  the  former  {e). 

It  is  of  legal  estate  alone  (which  is  the  original  and 
primary  idea)  that  we  shall  have  occasion  at  present  to 
speak;  and  we  purpose  to  consider  it  [[in  a  threefold 
view :  first,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement;  secondly,  with  regard 
to  the  time  at  which  that  quantity-  of  interest  is  to  be 
enjoyed ;  and,  thirdly,  with  regard  to  the  number  and 
connection  of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  its  dura- 
tion and  extent.  Thus,  either  his  right  of  possession  is 
to  subsist  for  an  uncertain  period,  during  his  own  life,  or 
the  life  of  another  man ;  to  determine  at  his  own  decease, 
or  to  remain  to  his  descendants  after  him;  or  it  is  cir- 
cumscribed within  a  certain  number  of  years,  months,  or 
days ;  or,  lastly,  it  is  infinite  and  unlimited,  being  vested 
in  him  and  his  representatives  for  ever.  And  this  occa- 
sions the  primary  division  of  estates  into  such  as  are 
freehold  J  and  such  as  are  less  than  freehold!^ 

A  freehold  estate,  liberum  tenementum  (or  frank-tene- 
ment, as  it  was  formerly  called),  is  an  estate  either  of 
inheritance,  or  for  life,  in  lands  or  tenements  of  free 
tenure  (/);  and  it  is  material  to  our  proper  conception  of  it 


(e)  Sanderi  on  Uses,  8  ;  Alpass  v. 
Watkins.  8  T.  R.  516  ;  Hardr.  469  ; 
2  Foob.  257;  Bac.  Uses,  77 ;  Murley 
V.  Sherren,  8  Ad.  &  £1.  754. 

(/)  The  tenure  itself,  we  may  re- 
collect, is  expressed  by  the  same  term 
of  freehold;  ?ide  sap.  p.  197.  As  to 
the  definitioQ  here 'given  of  freehold 
estate,  it  is  according  to  Co.  litt.  43  b, 
where  it  is  laid  down  that  "  tenant 


"  in  fee,  tenant  in  tail,  and  tenant  for 
"  life,  are  said  to  have  a  frank  tenement, 
"  a  freehold,  so  called  because  it 
"  doth  distiuguish  it  from  terms  of 
"  yean,  chattels  upon  uncertain  in- 
"  terests,  lands  in  villenage,  or  cus- 
"  toroary,  or  copyhold  lands."  Black- 
stone's  definition  of  freehold  is,  that  it' 
is  **  such  an  estate  as  is  conveyed  by 
"  livery  of  seisin."— 2  Bl.  Com.  104  ; 
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to  remark,  that  at  the  common  law,  and  prior  to  certain 
alterations  in  our  system,  to  be  hereafter  explained,  an 
estate  of  this  description  in  hereditaments  corporeal,  could 
in  general  be  created  or  transferred  only  by  the  ceremony 
called  livery  of  seinn  (g) ;  attended  with  proper  words  of 
donation;  which  ceremony  consisted,  as  the  words  im- 
pprt,  of  a  solemn  delivery  of  possession ;  and  is  in  tact 
the  feudal  investiture  of  which  we  spoke  in  the  last 
chapter. 

This  method  (which  is  still  occasionally  in  use)  is  called 
H  feoffment;  and  the  parties  between  whom  it  takes  place 
are  called  the  feoffor  and  the  feoffee.  By  the  common 
law,  the  donation  with  which  the  livery  is  accompanied 
might  be  merely  oral ;  but  now,  by  the  Stat,  of  Frauds,  29 
Car.  II.  c.  3,  it  must  be  expressed  by  some  instrument  in 
writing,  under  the  signature  of  the  feoffor. 

It  results  from  our  definition,  that  estates  of  freehold 
[[are  either  estates  of  inheritance^  or  estates  not  ofinfie^ 
ritance  (A))] ;  and  these  two  kinds  will  each  be  considered 
in  their  order. 

An  estate  of  inheritance  is  where  the  tenant  is  not  only 
entitled  to  enjoy  the  land  for  his  own  life,  but  where, 
after  his  death,  it  is  cast  by  the  law  upon  the  persons 
who  successively  represent  him,  in  perpetuunif  in  right  of 
blood(i),  according  to  a  certain  established  order  of  descent, 
which  we  shall  have  occasion  hereafter  to  explain.  These 
persons  are  called  his  heirsy  and  himself  their  ancestor. 

An  estate  of  inheritance  is  otherwise  called  9.  fee  (A). 

[[The  true  meaning  of  the  word  fee  {feodum)  is  the  same 
vrith  that  of  feud  or  fief,  and  in  its  original  sense  it  is 

but  he  addi,  that  as  eftate*  of  in-  manner  of  making  livery,  vide  Doe  v. 

heritance,  or  for  life,  and  no  other,  Taylor,  6  Bam.  &  Ad.  675. 
aie   oonvejed  with  this  lolenmity,  (h)  £dward  Seymoar'a  case,   10 

therefore  no  othen  aie  properly  free-  Rep.  97  b. 
hold.  (0  Co.  Litt  237  b. 

(g)   Co.  Litt.   49  a.— As  to  the  (k)  Litt.  s.  I;  Flet.  1.  6,  c.  5,  a. 

%1. 
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[^taken  in  contradistinction  to  allodium  (/) ;  which,  as  we 
have  seen,  is  a  man's  own  land,  which  he  possesseth 
merely  in  his  own  right,  without  owing  any  rent  or  ser- 
yice  to  any  superior.  This  is  property  in  its  highest 
degree,  and  the  owner  thereof  hath  absolutum  ei  directum 
dominium.  But  feodum,  or  fee,  is  that  which  is  held  of 
some  superior,  on  condition  of  rendering  him  service ;  in 
which  superior  the  ultimate  property  of  the  land  resides. 
This  allodial  property  no  subject  in  England  has,  it  being 
a  receiyed  and  now  undeniable  principle  in  the  law, 
that  all  the  lands  in  England  are  holden  mediately  or 
immediately  of  the  king.  The  king,  therefore,  only  hath 
absoluium  et  directum  dominium  (m) ;  but  all  subjects' 
lands  are  in  the  nature  of  fetwbtm  or  fee,  whether  derived 
to  them  by  descent  from  their  ancestors,  or  purchased  for 
a  valuable  consideration ;  for  they  cannot  come  to  any 
man  by  either  of  those  ways^  unless  accompanied  with 
those  feudal  clogs  which  were  laid  upon  the  first  feudatory 
when  it  was  originally  granted. 

This  is  the  primary  sense  and  acceptation  of  the  word 
fee.  But,  as  Sir  Martin  Wright  very  justly  observes  (n), 
the  doctrine  '*  that  all  lands  are  holden"  having  been  for 
so  many  ages  a  fixed  and  undeniable  axiom,  our  English 
lawyers  do  very  rarely  (of  late  years  especially)  use  the 
word  fee  in  this  its  primary  original  sense,  in  contradis- 
tinction to  allodium  or  absolute  property,  with  which  they 
have  no  concern  ;  but  generally  use  it  to  express  the 
continuance  or  quantity  of  estate.  A  fee,  therefore,  in 
general  signifies  an  estate  of  inheritance  (o),  being  the 
highest  and  most  extensive  interest  that  a  man  can  have 
in  a  feud.  And  in  90  other  sense  than  this  is  the  king 
said  to  be  seised  in  fee,  he  being  the  feudatory  of  no 
man(p).] 

(0  See  pp.  1 61 ,  173.  (»)  Of  Ten.  148. 

(m)  Pnedium  donuni  regit  $tt  dir§e*  (0)  litt.  s.  1 ;  Flat.  1. 5,  c.  5,  s.  27* 

turn  dominium,  et^jus  nuUu$  nt  author  (p)  Co.  Litt  1  b. 
nua  i)«M.-*Co.  Litt  1  b. 
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Estates  of  inheritance  are  either  estates  in  fee  simple 
or  estates  in  fee  tail  {q). 

I.  An  estate  in  fee  simple  (r)  is  that  which  a  man 
hath  to  hold  to  him  and  his  heirs  general  (f)^  that  is, 
his  heirs  whether  lineal  or  collateral^  male  or  female;  and 
this  is  often  called  an  **  estate  in  fee, "  without  the 
addition  of  the  word  "  simple"  {t),  though,  as  already 
explained,  a  "  fee"  more  properly  signifies  any  estate  of 
inheritance.  Where  a  man  claims  an  estate  in  fee  simple 
in  possession  in  a  corporeal  (u)  hereditament,  the  precise 
technical  expression  is  as  follows:  that  he  is '^seised  in  his 
demesne  as  of  fee"(t;i  dominico  suo  ut  defeodo\  the  words 
in  daminicOf  or  ''  in  his  demesne/'  signifying  that  he  is 
seised  as  owner  of  the  land  itself,  and  not  merely  of  the 
seigniory  or  services  (x);  and  the  words  "  as  of  fee"  im- 


(9)  "An  estate  of  inheritaiice  is 
either  fee  simple  or  fee  tail.*'  Edward 
Seymoar*s  case,  10  Rep.  97  b.  £t 
vide  Litt.  s.  13 ;  Co.  Utt.  1  b,  19  a, 
27  b;  Vaughao,  273.— Blackstone 
divides  inberiunces  into  such  as  are 
abtoluU  (which  he  considers  ss  equi- 
valent to  fees  simple)  and  such  as  are 
limited,  of  which  he  considers  fees  tail 
as  forming  a  specie}.  2  Bl.  Com.  104. 
But  the  authorities  in  favour  of  the 
division  in  the  text  (which  is  the  more 
usual  one)  greatly  preponderate. 

(r)  As  to  this  estate,  vide  Co.  Litt. 
1  a— 18  b. 

(0  Wright's  Tenures.  147  ;  Co. 
Litt.  lb.  It  is  to  be  observed  that 
we  are  treating  ai  present  of  natu- 
ral  persons  only.  Artificial  persons 
or  corperationt,  of  whom  we  shall 
have  occasion  to  speak  hereafter,  hold 
estates  in  fee  simple,  to  them  and  their 
tueeeuen,    Co.  Litt.  8  b. 

(()  litt  s.  293. 

(u)  Where  the  subject  is  incorpo- 
real, or  the  estate  expectant  on  a  pre- 


cedent freehold,  the  words  "  in  hit  de- 
memt"  are  omitted.  Com.  Dig.  Pleader 
(C.  36.) 

(x)  Blackstone  considers  these  words, 
"  in  his  demesne,"  as  signifying  that 
it  is  "  his  property,  as  belonging  to 
him  and  his  heiis  for  ever."  2  BL 
Com.  105.  But  this  assigns  no  mean- 
ing to  them  beyond  what  would  be- 
long to  the  other  words  with  which 
they  are  connected.  Lord  Coke  under- 
■f  tands  the  word  dematu,  when  used 
in  this  particular  connection,  to  sig- 
nify de  main  or  of  the  hand,  because 
it  is  applied  only  to  corporeal  or  tan- 
gible subjects  of  property.  Co.  Litt 
17  a.  But  the  Latin  term  dominieum 
is  opposed  to  this  derivation  ;  for  it  is 
evidently  to  be  traced  to  dominus. 
On  the  other  hand,  there  is  abundant 
authority  for  holding  that  dominieum 
properly  signifies  the  land  which  the 
feudal  lord  retained  to  his  own  use  for 
sustentation  of  his  household,  as  dis- 
tinguished from  what  be  granted  out 
on  services,  and  that  the  true  sense  of 
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porting  that  he  is  seised  of  an  estate  of  inheritance  in  fee 
simple,  and  also  (in  reference  to  the  original  meaning  of 
the  termy<?e)  that  he  is  not  the  absolute  or  allodial  owner, 
but  holds  (feudally)  of  a  superior  lord  (y). 

The  quality  of  being  always  holden  of  a  superior  lord 
(the  nature  of  which  was  fiiUy  explained  in  the  Chapter 
on  Tenures)  is  incident  to  every  estate  in  fee  simple 
belonging  to  a  subject ;  but  the  tenure  is  no  longer  (as 
formerly)  of  the  person  from  whose  immediate  grant  the 
fee  is  derived,  but  of  the  person  to  whose  seigniory  it 
has  of  ancient  time  belonged.  This  is  by  the  effect  of  the 
ancient  statute  of  Quia  emptores  (18  Edw.  I.),  which  was 
passed  to  put  a  stop  to  the  practice  of  the  subinfeudation  (z) 
of  the  fee  simple.  For  according  to  that  (the  original)  sys- 
tem a  new  relation  of  lord  and  tenant  was,  upon  each  suc- 
cessive alienation  of  the  fee,  continually  created  between 
the  alienor  and  alienee ;  and  the  latter  consequently  held 
of  the  former,  and  not  of  the  chief  lord  under  whom  the 
alienor  himself  held.  But  this  being  found  prejudicial  to 
the  interests  of  the  chief  lords,  by  exposing  them  to  the 
frequent  loss  of  their  escheats,  wardships,  and  marriages, 
the  statute  in  question  was  passed  for  their  protection  (a); 
directing  that  upon  all  sales  or  feoffments  of  land  in  fee 
simple  (6),  the  feoffee  shall  hold  the  same,  not  of  his  imme- 
diate feoffor,  but  of  the  next  lord  paramount,  of  whom  such 
feoffee  himself  held,  and  by  the  same  services.     Since  this 


KuiQ  in  deroesne  is  that  giveo  in  the 
text.  Thus  it  is  laid  down  io  Fleta, 
1*  5,  c.  6,  a.  18  —  "  Eft  dominieum 
propria  terra  in  meniam  atftgnata, 
4'c."  And  agaiD,  "  Pottrit  v.nu9 
teturg  in  feodo  quoad  fervitia,  tieut 
dominu»  eapitalit,  tt  non  in  dominico 
•— oiiiM  inffodo  et  dcminico,  tt  nim  in 
fervitio,  ticut  Uberi  tenenf  aliet/^jus,'* 
a.  26.  And  Bracton,  in  treating  of 
the  attiia  utrum,  says,  rrfert  qwtliter 
Juit  Mifitus,  utrum  feilicet  in  dami" 
ni€o,  vel  servitio, — Bract.  I.  4,  tr.  5. 


e.  2,  8. 2.  As  for  the  ezclasive  appro- 
priation of  the  term  to  tangible  posses- 
sions, that  is  referable  merely  to  the 
circumstance,  that  what  the  lord  ap- 
plied to  the  use  of  his  household, 
naturally  consisted  of  property  of  that 
description,  and  not  of  incorporeal 
and  intangible  subjects. 

(y)  2  Bl.  Com.  105. 

(t)  As  to  subinfeudation,  vide  sup. 
p.  162. 173. 

(a)  2  Inst.  66,  500. 

(6)  2  lost.  505. 
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statute  (c),  therefore,  the  vendor  or  grantor  of  land  in  fee 
simple  has  no  longer  been  able  to  convey  it,  to  be  holden 
of  himself,  but  the  grantee  must  take  it  to  hold  of  the 
same  seigniory  to  which  the  fee  immediately  belonged 
when  the  statute  passed  (cf), — unless  something  should 
have  since  occurred  to  alter  the  tenure.  Where,  from 
the  lapse  of  time,  no  badges  of  tenure  under  any  subject 
can  now  be  traced,  the  land  will  be  considered  as  holden 
immediately  of  the  crown  (e),  and  by  the  service  of  mere 
fealty;  which  is  the  least  and  lowest  service  the  law  can 
create  (/),  and  which  being  now  never  exacted,  has  be- 
come a  merely  nominal  obligation  (^).  But  in  many  in- 
stances a  private  lord  can  still  be  shown  to  be  entitled  to 
the  immediate  seigniory;  the  ultimate  one,  as  formerly 
remarked,  being  in  all  cases  vested  in  the  sovereign. 

A  fee  simple  is  the  most  extensive  estate  of  inheritance 
that  a  man  can  possess  in  land  (A);  and  it  is  the  entire 
property  therein;  so  that  when  the  fee  simple  is  conferred, 
nothing  remains  which  the  grantor  can  either  reserve  to 
himself  or  dispose  of  to  another(t). 
'  [[The  fee  simple  or  inheritance  of  lands  and  tenements 
is  generally  vested  and  resides  in  some  person  or  other, 
though  divers  inferior  estates  may  be  carved  out  of  it.  As 
if  one  grants  a  lease  for  twenty-one  years,  or  for  one  or 
two  lives,  the  fee  simple  remains  vested  in  him  and  his 
heirs ;  and  after  the  determination  of  those  years  or  lives, 

(e)  It  is  taid  that  the  slat.  Quia  tion  between  theae-  two  tenarea  m 

Emptorea  did  not  extend  to  the  kiog'a  capitt,  vide  aup.  p.  173. 

own  tenanta  in  eapU$,  but  that  the  (d)  Bradahaw  v.  Lawson,  4  T.  R. 

like  law  waa  afterwarda  declared  aa  443. 

to  them  by  the  alatule  De  Prerogativa  («)  Booth,  136. 

RegU,  17  Ed.  2,  c.  6.  and  34  £d.  3,  (/)  Co.  Litt.  98  a. 

c.  IS.    Vide  2  Bl.  C.  91.    It  would  (jg)  Co.  LitL  by  Harg.  68 b,  n.  (5). 

aeem,  however,  that  the  atat.  Quia  {h)  Lilt.  a.  1 1 ;    Co.  Litt   18  a  ; 

EmpUfret  did  in  effect  apply  to  the  Vaughan,  269. 

tenanta  in  eopiu,  where  they  held  (t)  Bntlei 'a  Feanie«  p.  13  (note) ; 

ut  d*  honore,  and  not  ut  de  corona*  Co.  litt.  18  a ;  2  Saund.   388  b ; 

Wright'a  Tenurea,  163;    Taylor  v.  Machell  v.  Clarke,  Lord  Ray.  779; 

Horde,  Burr.  108.    Aa  to  the  distioc-  2  Inat.  336 ;  Edward  Seymour'a  caae, 

10  Rep.  97  b. 
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Qtbe  land  reverts  to  the  grantor  or  his  heirs,  who  shall  hold 
it  again  in  fee.  Yet  sometimes  the  fee  may  be  in  aftcy- 
ance{k),  that  is,]]  only  in  remembrance,  intendment,  and 
consideration  of  the  law(/);  there  being  no  person  in 
esse,  in  whom  it  can  vest  and  abide :  though  the  law  con- 
siders it  as  always  potentially  existing.  This  may  be 
exemplified  in  [^the  case  of  a  parson  of  a  church,  who 
hath  only  an  estate  therein  for  the  term  of  his  life,  and 
the  inheritance  remains  in  abeyance  (m).  And  not  only 
the  fee,  but  the  freehold  also,  may  be  in  abeyance ;  as, 
when  a  parson  dies,  the  freehold  of  his  glebe  is  in  abey- 
ance, until  a  successor  be  named,  and  then  it  vests  in  the 
successor  (n). 

The  word  **  heirs"  is  necessary  in  the  grant  or  donation, 
in  order  to  make  a  fee  or  inheritance.  For  if  the  land  be 
given  to  a  man  for  ever,  or  to  him  and  his  assigns  for 
ever,  this  vests  in  him  but  an  estate  for  life  (o).  This  very 
great  nicety  about  the  insertion  of  the  word  ^^  heirs"  in 
all  feo&nents  and  grants,  in  order  to  vest  a  fee,  is  plainly 
a  relic  of  the  feudal  strictness,  by  which  we  may  remem- 
ber (p)  it  was  required  that  the  form  of  the  donation 
should  be  punctually  pursued;  or  that,  as  Craig (9)  ex- 
presses it  in  the  words  of  Baldus,  **  donationes  sint  stricti 
juris,  ne  quis  plus  donasse  prcssumatur  quam  in  donations 
expresssritJ*  And  therefore,  as  the  personal  abilities  of 
the  donee  were  originally  supposed  to  be  the  only  induce- 


{k)  As  to  the  doctrine  of  aheyana, 
Co.  Litt  341  a.  342  b ;  Litt.  646, 
647 ;  BoUer't  Feerne,  p.  360, 9th  ed. ; 
1  Prest.  Est.  603 ;  Camoys  Peerage 
Caw,  5  BiDg.  N.C.  763 ;  et  vide  sop. 
314,  n.  (z). 

(0  Blaclutooe  considert  abeyance 
as  also  importiog  "  9xp§ctaiion"  and 
Co.  Litt.  342  b,  it  to  the  same  effect. 
Yet  Lord  Coke  himielf  afterwards  re- 
marks that  the  fee-simple  may  be  in 
j^€rp9tuBil  abeyance  (as  in  the  case  of 
a  paison)  "without  any  expectation  to 


come  in  MM."  Co.  Lilt.  343  a.  Little- 
ton's exposition  therefore,  which  it 
that  followed  in  the  text,  seems  to  be 
the  rooifre  correct;  Tide  Litt.  t.  646. 

(fli)'Lilt.  t.  646.  Lord  Coke,  how- 
ever, holdt  that  a  parson  has  for  some 
purposes  a  fee  simple  qualified ;  Co. 
Litt.  341  a. 

(n)  Litt.  s.  647 ;  Co.  Litt.  342  b. 

(o)  Litt.  s.  1 ;  Wright  o.  Dowley, 
2W.B1. 1185. 

(p)  See  p.  167. 

(9)  L.1,  t.9,  s.  17. 


224      BK.  II.   RIGHTS  OF  PROPERTY. — PART  I.  THINQS  REAL. 

[[ments  to  the  gift^  the  donee's  estate  in  the  land  extended 
only  to  his  own  person^  and  subsisted  no  longer  than  his 
life;  unless  the  donor,  by  an  express  provision  in  the 
grant,  gave  it  a  longer  continuance,  and  extended  it  also 
to  his  heirs.]] 

But  this  rule  has  some  exceptions — and  particularly 
does  not  extend  to  devises  by  will ;  in  which,  as  they 
were  introduced  at  the  time  when  the  feudal  rigour  was 
apace  wearing  out,  a  more  liberal  construction  has  always 
been  allowed ;  and  therefore  by  a  devise  to  a  man  for  ever, 
or  to  one  and  his  assigns  for  ever,  or  to  one  in  fee  simple, 
the  devisee,  even  before  the  late  act  of  7  W.  4.  &  1  Vict, 
c.  26,  was  construed  to  have  an  estate  of  inheritance ;  for 
the  intention  of  the  devisor  was  sufficiently  plain  from  the 
words  of  perpetuity  annexed,  though  he  had  omitted  the 
legal  words  of  inheritance.  But  if  the  devise  were  to  a 
man  and  his  assigns,  without  annexing  words  of  perpe- 
tuity, there  the  devisee  was  held  to  take  only  an  estate 
for  life ;  for  it  did  not  appear  that  the  devisor  intended 
any  more.  A  new  rule  of  construction,  however,  is  now 
provided  by  a  positive  law,  for  all  such  cases ;  for  by  the 
statute  just  mentioned,  it  is  provided  that  where  any  real 
estate  shall  be  devised  without  words  of  limitation,  it 
shall  be  construed  to  pass  the  whole  interest  which  the 
testator  had  power  to  dispose  of,  unless  the  contrary  in- 
tention should  appear  by  the  will. 

Estates  in  fee  simple  are  divided  into  three  sorts : — 

1,  absolute  (that  is,  free  from  all  qualification  or  condition); 

2,  qualified  or  base  ;   3,  conditional  {x)^ — a  division  which 


(r)  This  division  of  fees  simple  is 
given  by  Lord  Coke  as  the  common 
one  in  his  time  (Co.  Litt.  1  b),  and 
is  followed  by  Powell,  J.,  in  Idle  v, 
Cooke,  Lord  Ray.  1148,  and  by  the 
Court  of  K.  6.  in  Martin  v.  Strachan, 
reported  5  T.  R.  107,  in  notit.  It  is 
to  be  observed,  however,  that  the  two 


last  classes  of  qualified  (or  baui)  and 
conditional  are  both  referred  by  Lord 
Coke  to  a  more  general  head  of  fees 
simple  determiuabU  (a  term  still  in 
frequent  use).  See  Edward  Seymour's 
Case,  10  Rep.  97  b,  where  estates 
of  inheritance  are  distributed  with 
great  clearness  and  precision,  as  fol- 
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relates,  it  is  to  be  observed,  to  the  qualiti/f  not  the  quafi" 
tity,  of  the  estate ;  for  it  is  laid  down  by  Lord  Coke  that 
in  the  latter  respect  both  fees  qualified  and  fees  conditional 
are  equivalent  to  fees  simple  absolute  (s). 

1.  The  first,  or  fees  simple  absolute,  require  no  particular 
remark ;  the  two  others  involve  considerations  of  greater 
intricacy. 

[^2.  A  base  or  qualified  fee  is  such  a  one  as  has  a  quali- 
fication subjoined  thereto,  and  which  must  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end  (0* 
As,  in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of  the 
manor  of  Dale;  in  this  instance,  whenever  the  heirs  of  A. 
cease  to  be  tenants  of  that  manor,  the  grant  is  entirely 
defeated.    So,  when  Henry  VI.  granted  to  John  Talbot, 
lord  of  the  manor  of  Kingston-Lisle  in  Berks,  that  he  and 
his  heirs,  lords  of  the  said  manor,  should  be  peers  of  the 
realm,  by  the  title  of  barons  of  Lisle ;  here  John  Talbot 
had  a  base  or  qualified  fee  in  that  dignity  (u ),  and  the 
instant  he  or  his  heirs  quitted  the  seigniory  of  this  manor, 
the  dignity  was  at  an  end.]]    This  estate  is  a  fee  simple, 
because  it  is  Umited  to  the  heirs  general,  and  may  by 
possibility  endure  for  ever ;  yet,  as  that  duration  depends 
upon  the  concurrence  of  collateral  circumstances,  which 
qualify  the  donation,  it  is  therefore  not  an  absolute  but 
a  qualified  or  base  {w)  fee. 

lows  :->Firat,  they  are  either  /m  nm-  The  fee  simple  derived  out  of  ao  estate 

p/<  or  /m  tail.    Estates  in  fee  simple  tail.  Lord  Coke  eiemplifies  by  the  case 

are  either  abtoUu  (i.  e.  indetermio-  where  teoant  io  tail  bargains  aod  sells 

able)  or  determinabU.    Those  which  to  W.  H.  and  his  heirs,  who  takes  an 

are  detennioable  ate  either  derived  out  estate  ia  fee  simple  as  long  as  the 

of  an  eitete  in  Jee  iimple  abtolute,  or  teoant  in  tail  has  heirs  of  his  body, 

derived  out  of  an  eitate  in  fee  tail,  derived  oat  ofthe  estate  tail.    See  also 

The  first  of  these  are  created  either  Walsingham's  case,  Plowd.  557. 

by  way  of  condition  (as  upon  mort-  (i )  Co.  Litt.  18  a. 

gage),  or  by  way  of  limitation  (as  if  A.  (C)  As  to  these  fees  vide  Lord  Car- 

eDfcoffs  B.  ofthe  manor  of  D.  to  hold  digan  v.  Arroitage,  2  Bara.  &  Cres. 

to  him  and  his  heirs  so  long  as  C.  has  202. 

hnn  of  bis  body) ;  the  first  sort  being  («)  Co.  Litt.  27  a. 

called  fees  simple  conditional,  the  se-  (to)  It  is  proper  to  observe,  with 

cood,  fees  simple  limitad  and  qualified,  respect  to  this  term  of  baee  fee,  that 

VOL.  I.  Q 
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3.  A  conditional  fee  seems  properly  to  comprise  every 
fee  simple  granted  upon  condition  (:r)^  but  the  term  is 
usually  understood  to  refer  to  that  particular  species 
called  a  conditional  fee  at  the  common  law. 

[[A  conditional  fee,  at  the  common  law,  was  a  fee  re- 
strained]] in  its  form  of  donation  [[to  some  particular 
heirs,  exclusive  of  others  :  ^  donatio  stricta  et  coaro- 
tata{y);  sicut  certis  hceredibus,  quibusdam  a  successione 
exclttsis:^'  as  to  the  heirs  of  a  man's  body,  by  which  only 
his  lineal  descendants  were  admitted,  in  exclusion  of  col- 
lateral heirs ;  or,  to  the  heirs  male  of  his  body,  in  exclu- 
sion both  of  collaterals  and  lineal  females  also  (2r).^  We 
say  restrained  in  the  form  of  donation  ;  for  the  gift  was 
not  considered  as  in  effect  restrained  to  the  particular 
heirs ;  but  was  construed  by  the  judges  of  former  days 
as  conferring  an  estate  descendible  to  the  heirs  general ; 
subject  only  to  the  performance  of  a  certain  condition 
on  the  part  of  the  ancestor.  For  they  held  [[that  such  a 
gift  (to  a  man  and  the  heirs  of  his  body)  was  a  gift  upon 
condition,  that  it  should  revert  to  the  donor  if  the  donee 
had  no  heirs  of  his  body ;  but  if  he  had,  it  should  then 
remain  to  the  donee.  They  therefore  called  it  a  fee  sim- 
ple (a),  on  condition  that  he  had  issue.  So  that,  as  soon  as 


it  has  usually  a  more  restricted  ap- 
plicatioD,  viz.  to  that  species  of 
qualified  fee  which  is  created  where 
tenant  in  tail  conveys  his  estate  by 
bargain  and  sale,  &c.,  and  which 
Lord  Coke  describes  as  a  determinable 
fee  derived  out  of  an  estate  tail ;  vide 
•up.  note  (r).  And  in  the  Act  for 
Abolition  of  Fines  and  Recoveries,  3 
&  4  Wm.  4,  c.  74,  its  meaning  is  by 
express  provision  confined  (so  far  as 
that  act  is  concerned)  to  the  estate 
created  by  the  alienation  of  the  tenant 
in  tail  inhere  the  issue  are  barred,  but 
those  in  remainder  or  reversion  are 
not. 


(i)  Edward  Seymour's  case,  10 
Rep.  97  b. — Vide  sup.  note  (r). 

iy)  Flet.  1  3,  c.  3,  s.  5. 

(s)  Blackstooe  remarks  here,  that 
there  are  strong  traces  of  such  parti- 
cular limitation  in  our  earliest  Saxon 
laws,  from  which  he  cites  the  follow- 
ing : — Si  quii  Urram  hareditatmn  Aa- 
beat,  earn  noH  vendat  a  eognatU  A^erv- 
dUms  suu,  ti  illi  ffiro  prohibitum  tii, 
qui  earn  ah  initio  acquitivit,  ut  itafa- 
cert  noqueat, — LI.  JEMntd,  c.  37. 

(a)  The  gift  being  considered  as  in 
effect,  though  not  in  form,  a  gift  to  the 
heirs  general,  this  estate  fell  properly 
within  the  definition  of  a  fee  simple  \ 
as  to  which  vide  lup.  p.  219,  220. 
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[[the  grantee  had  any  issue  born,  his  estate  was  supposed 
to  become  absolute  by  the  performance  of  the  condition ; 
at  least  for  these  three  purposes : — 1.  To  enable  the  tenant 
to  aliene  the  land,  and  thereby  to  bar  not  only  his  own 
issue,  but  also  the  donor  of  his  interest  in  the  reversion  (ft). 
2.  To  subject  him  to  forfeit  it  for  treason,  which  he  could 
not  do  till  issue  bom,  longer  than  for  his  own  life ;  lest 
thereby  the  inheritance  of  the  issue,  and  reversion  of  the 
donor,  might  have  been  defeated  (c).    3.  To  empower  him 
to  charge  the  land  with  rents,  commons,  and  certain  other 
incumbrances,  so  as  to  bind  his  issue  (d  )•    And  this  was 
thought  the  more  reasonable,  because,  by  the  birth  of 
i^ue,  the  possibility  of  the  donor's  reversion  was  rendered 
more  distant  and  precarious :    and  his  interest  seems  to 
have  been  the  only  one  which  the  law,  as  it  then  stood, 
was  solicitous  to  protect,  without   much  regard  to  the 
right  of  succession  intended  to  be  vested  in  the  issue. 
However,  if  the  tenant  did  not  in  fact  aliene  the  land,  the 
course  of  descent  was  not  altered  by  this  performance  of 
the  condition  (e) ;  for  if  the  issue  had  afterwards  died,  and 
then  the  tenant  or  original  grantee  had  died,  without 
making  any  alienation,  the  land,  by  the  terms  of  the  dona- 
tion, could  descend  to  none  but  the  heirs  of  his  bofff/,  and 
therefore,  in  default  of  them,  must  have  reverted  to  the 
donor.     For  which  reason,  in  order  to  subject  the  lands  to 
the  ordinary  course  of  descent,  the  donees  of  these  con- 
ditional fees  simple  took  care  to  aliene  as  soon  as  they 
had  performed  the  condition  by  having  issue ;  and  after- 
wards re-purchased  the  lands,  which  gave  them  a  fee 
simple  absolute,  that  would  descend  to  the  heirs  general, 
according  to  the  course  of  the  common  law.    And  thus 
stood  the  old  law  with  regard  to  conditional  fees :]  a  sub- 
ject of  no  great  practical  importance,  this  kind  of  gift  hav- 
ing been  long  since  construed  (as  we  shall  presently  see)  in 

(6)  Co.  Liu.  19  a ;  2  Inst.  333.  (e)  NcviPf  caae,  7  Rep.  34  b ; 

(c)  Co.  Liu.  19  a ;  2  Inst.  334.  WiUioa  v.  Berkley,  Plowd.  247. 

{d)  Co.  Liu.  19  a. 

q2 
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a  different  manner.  But  as  Lord  Coke  observes  (/),  these 
things,  [^though  they  seem  ancient,  are  yet  necessary  to 
be  known ;  as  well  for  the  declaring  how  the  common  law 
stood  in  such  cases,  as  for  the  sake  of  annuities,  and 
such-like  inheritances,  as  are  not  within  the  statutes  of 
entail  (^),  and  therefore  remain  as  at  the  common  law.]] 

II.  The  subject  of  conditional  fees  leads  us  by  a  natural 
introduction,  to  our  second  general  division  of  estates  in 
fee  tail,  or,  as  they  are  more  concisely  termed,  estates  tail. 
An  estate  tail  (A)  is  that  which  a  man  hath  to  hold  to 
him  and  the  heirs  of  his  body,  or  to  him  and  particular 
heirs  of  his  body ;  being  as  to  the  form  of  donation,  the 
same  kind  of  estate  that  we  have  just  been  considering 
under  the  name  of  fee  simple  conditional  (t);  for  in  that 
light  (as  we  have  seen)  it  was  at  first  contemplated.  But 
by  force  of  the  statute  to  be  presently  mentioned,  and  of 
the  judicial  construction  which  that  statute  received  (A), 
another  character  has  been  long  attached  to  it  in  point  of 
legal  effect : — viz.  that  of  an  estate  tail ;  the  incidents  or 
consequences  of  which  are  very  different  from  those  of  a 
fee  conditional.  The  history  of  the  change  is  as  fol- 
lows:— 

[[The  inconveniences  which  attended  a  limited  and  fet- 
tered inheritance  were  probably  what  induced  the  judges 
to  give  way  to  the  subtle  finesse  of  construction  (for  such 
it  undoubtedly  was),  by  which  the  dispositions  in  question 
were  construed  as  conditional  estates.  But,  on  the  other 
hand,  the  nobility,  who  were  willing  to  perpetuate  their 
possessions  in  their  own  families,  to  put  a  stop  to  this 
practice,  procured  the  statute  of  Westminster  the  second  (/), 
(commonly  called  the  statute  De  donis  conditionahbus)  to 
be  made ;  which  paid  a  greater  regard  to  the  private  will 

(J  )  Co.  Litt.  19  a.  {h)  As  to  this  estate,  vide  Co.  Litt. 

{g)  As  to  the  things  capable  of  18  b— 28  b. 

being  entailed,  vide  Co.  Litt.  by  Harg.  (t)  Willion  v.  Berkley,  Plowd.  237. 

20  a,  n.  (3),  o.  (5);    Moore  v.  Lord  {h)  2  Inst.  335. 

Plymouth,  7  Taunt  614.  (/)  13  Edw.  1,  c.  1. 
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[[and  intentions  of  the  donor,  than  to  the  propriety  of  such 
intentions,  or  any  public  considerations  whatsoever.]]  This 
statute  enacted  that  from  thenceforth  the  will  of  the  do- 
nor be  observed  secundum  Jormam  in  carta  doni  expres- 
sam  ;  and  that  the  tenements  so  given  (to  a  man  and  the 
heirs  of  his  body,  or  the  heirs  male  of  his  body,  or  the 
like)  should,  notwithstanding  any  alienation  by  the  donee, 
go  to  his  issue,  if  there  were  any;  or,  if  issue  failed, 
should  revert  to  the  donor  or  his  heirs. 

[[Upon  the  construction  of  this  act  of  parliament,  the 
judges  determined  that  the  donee  had  no  longer  a  condi- 
tional fee-simple;  but  they  divided  the  estate  into  two 
parts  (m),  leaving  in  the  donee  a  new  kind  of  particular 
estate,  which  they  denominated  a/ee-^at/(n)  ;  and  vesting 
in  the  donor  the  ultimate  fee-simple  of  the  land,  expectant 
on  the  failure  of  issue  (o).  And  hence  it  is  that  Littleton 
tells  us(/)),  that  tenant  in  fee-tail  is  by  virtue  of  the  statute 
of  Westminster  the  second.]] 

This  expectant  estate  or  reversion  of  the  donor  is  consi- 
dered as  of  a  different  nature  from  the  right  which  be- 
longed to  the  donor  of  a  fee-conditional :  for  his  reverter 
was  only  in  possibility  (9),  being  dependant  on  the  con- 
tingency of  the  estate's  determining  by  force  of  the  con- 
dition ;  but  the  reversion  of  the  donor  of  an  estate  tail  is 
the  residue  of  the  fee,  and  therefore  a  fixed  or  vested 
interest. 

By  the  express  provision  of  the  statute,  the  alienation 
of  the  tenant  in  tail  was  not  to  defeat  the  succession  of 
the  issue,  or  the  reversion  of  the  donor  and  his  heirs.     It 

(m)  2  lD8t  335  ;  Bailer's  Fearne,  tailler  and   the  lUlian  tagliare  ara 

3S2  (n.),  9th  edit  formed. — Spelm.  Glou.  ad  verb.  Feo- 

(n)  The  expression /m  tail,  mf$o-  dum. 

dum  talliatum,  was  borrowed  from  (o)  2  Inst.  335. 

the  feudists ;  (see  Craig,  1. 1, 1. 10,  s.  (p)  S.  13. 

24, 25;)  among  whom  it  signified  any  (9)  2  Inst.  335;  Co.  Litt.  22  a. 

mutilated  or  truncated  inheritance;  See  the  remarks  on  this  subject  in 

being  derived  from  the  barbarous  verb  Bac.  Abr.  tit.  Remainder  and  Rever- 

ialioT;  to  cut ;  from  which  the  French  sion. 


lOmS^am 
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was  noty  however,  otherwise  restrained;  nor  was  the 
alienation  of  a  tenant  in  tail  a  void  act — for  his  leases, 
though  liable  to  be  defeated  after  his  death  by  those 
claiming  under  the  entail,  were  in  other  respects  effectual ; 
and  if  he  conveyed  his  estate  to  another  and  his  heirs,  the 
alienee  took  a  fee-simple  to  hold  as  long  as  the  alienor 
lived  or  had  heirs  of  his  body ;  which  is  a  base  fee.  But 
this  estate  was  determinable  on  his  death  and  the  failure 
of  his  issue ;  and  even  on  his  death  might  be  avoided  by 
the  entry  of  the  issue  (r). 

[[Estates-tail  are  either  special  or  general.  Tail-general 
is  where  lands  and  tenements  are  given  to  one  and  the 
heirs  of  his  body  begotten :  which  is  called  tail-general, 
because,  how  often  soever  such  donee  in  tail  be  married, 
his  issue  in  general,  by  all  and  every  such  marriage,  is, 
in  successive  order,  capable  of  inheriting  the  estate-tail 
per  formam  doni  (s).  Tenant  in  tail-special  is  where  the 
gift  is  restrained  to]]  the  heirs  of  the  donee's  body  by  a 
particular  person ;  \jas  where  lands  and  tenements  are  given 
to  a  man  and  the  heirs  of  his  body  on  Mary  his  now  toife 
to  be  begotten ;  here  no  issue  can  inherit,  but  such  special 
issue  as  is  engendered  between  them  two;  not  such  as 
the  husband  may  have  by  another  wife :  and  therefore  it 
is  called  special  tail.  And  here  we  may  observe  that  the 
words  of  inheritance  (to  him  and  his  heirs)  give  him  an 
estate  in  fee ;  but  they  being  heirs]]  of  his  body,  [[this 
makes  it  a  fee-tail ;  and  the  person  being  also  limited  on 
whom  such  heirs  shall  be  begotten,  (viz.  Mary  his  present 
toife)  this  makes  it  a  fee-tail  special. 

Estates  in  general  and  special  tail  are  farther  diver- 
sified by  the  distinction  of  sexes  in  such  entails ;  for  both 

(r)  Co.  Litt  by  Butler,  331  a,  n.  alienation  of  the  land,  however,  by 

(1);  Machell  v.  Clarke,  Lord  Ray.  tenant  in  tail  in  posaestion,  if  roado 

778 ;    Salk.  618,  S,  C. ;    Seymour's  by  certain  modes  of  conveyance,  was  • 

case,  10  Rep.  97  b ;    Walsingbam's  a  ditcontinuance.   (Co.  Utt.  328  a,  2 

case,  Plowd.  557  ;  Goodright  v.  Shil-  Inst.  335.)  as  to  which  vide  poit. 

son.  Bun.  1703,  tup.  n.  (o).     An  (i)  Litt.  s.  14, 15. 
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[[of  them  may  either  be  in  tail  male  or  t2al  female.    As  if 
lands   be  given  to  a  man  and  his  heirs  male  of  his  body 
b^otten,  this  is  an  estate  in  tail  male  general,  but  if  to  a 
man  and  the  heirs  female  of  his  body  on  his  present  wife 
begotten,  this  is  an  estate  in  tail  female  special.    And  in 
case  of  an  entail  male,  the  heirs  female  shall  never  inherit, 
nor  any  derived  from  them;  nor  e  converso,  the  heirs 
male,  in  case  of  a  gift  in  tail  female  (^).      Thus,  if  the 
donee  in  tail  male  hath  a  daughter,  who  dies  leaving  a 
son,  such  grandson  in  this  case  cannot  inherit  the  estate- 
tail;  for  he  cannot  deduce  his  descent  wholly  by  heirs 
male  («).     And  as  the  heir  male  must  convey  his  descent 
wholly  by  males,  so  must  the  heir  female  wholly  by 
females.    And  therefore  if  a  man  hath  two  estates-tail, 
the  one  in  tail  male,  the  other  in  tail  female;  and  he  hath 
issue  a  daughter,  which  daughter  hath  issue  a  son ;  this 
grandson  can  succeed  to  neither  of  the  estates:  for  he 
cannot  convey  his  descent  wholly  either  in  the  male  or 
female  line  (tr). 

As  the  word  heirs  is  necessary  to  create  a  fee,  so  in  far- 
ther limitation  of  the  strictness  of  the  feudal  donation, 
the  word  body,  or  some  other  words  of  procreation  (x), 
are  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what 
heirs  in  particular  the  fee  is  limited.  If  therefore  either 
the  words  of  inheritance  or  words  of  procreation  be 
omitted,  albeit  the  others  are  inserted  in  the  grant,  this 
will  not  make  an  estate-tail.  As  if  the  grant  be  to  a 
man  and  the  issue  of  his  body,  to  a  man  and  his  seed,  to  a 
man  and  his  children  or  offspring;  all  these  are  only 
estates  for  life,  there  are  wanting  the  words  of  inheritance, 
his  heirs  (y).  So,  on  the  other  hand,  a  gift  to  a  man 
and  his  heirs  male,  or  female,  is  an  estate  in  fee-simple, 
and  not  in  fee-tail ;  for  there  are  no  words  to  ascertain 

(0  Liu.  I.  21,  22.  (y)  Co.  Litt.  20;   FrogmoTton  v. 

(tt)  Ibid.  s.  24  ;  Co.  litt  27  b.  Wharrey,  « W.  Bl.  728;  3  Wil.  125, 

(w)  Co.  Litt  26  b.  144,  S.  C, 
(x)  Berestford's  case,  7  Rep.  40. 
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[[the  body  out  of  which  they  shall  issue  (2) ;]]  which  is  in- 
dispensable to  an  estate  of  the  latter  description;  and 
every  estate  in  fee,  which  is  not  in  tail,  must  of  necessity 
be  fee-simple  (a),  as  all  fees  consist  either  of  one  kind  or 
the  other  (ft).  Upon  such  a  gift  too  as  last  supposed,  heirs 
both  male  and  female  shall  inherit  (c) ;  for  a  descent  in 
fee  simple  is  inconsistent  (by  our  definition)  (rf)  with  a 
restriction  to  heirs  of  either  sex.  It  is  to  be  observed, 
however,  that  in  last  wills  and  testaments  a  greater 
indulgence  is  allowed  as  to  the  manner  of  expounding 
the  donation;  and  in  these  instruments  therefore  [[an 
estate-tail  may  be  created  by  a  devise  to  a  man  and  his 
seed,  or  to  a  man  and  his  heirs  male ;  or  by  other  irre- 
gular modes  of  expression  (e),]]  sufficient  to  indicate  an 
intention  to  restrain  the  inheritance  to  the  descendants  of 
the  devisee. 

[There  is  still  another  species  of  entailed  estates,  now 
indeed  grown  out  of  use,  yet  still  capable  of  subsisting  in 
law ;  which  are  estates  in  libera  maritagio,  or  Jrankmar-- 
riage.  These  are  defined  (/)  to  be,  where  tenements  are 
given  by  one  man  to  another,  together  with  a  wife,  who 
is  the  daughter  or  cousin  of  the  donor,  to  hold  in  frank- 
marriage.  Now  by  such  gift,  though  nothing  but  the 
word  frankmarriage  is  expressed,  the  donees  shall  have 
the  tenements  to  them,  and  the  heirs  of  their  two  bodies 
begotten ;  that  is,  they  are  tenants  in  special  tail.  For 
this  one  word,  frankmarriage,  does  ex  vi  termini  not  only 
create  an  inheritance,  like  the  vfovA  frankalmoign,  but  like- 
wise limits  that  inheritance ;  supplying  not  only  words  of  de- 
scent, but  of  procreation  also.  Such  donees  in  firank-mar- 
riage  are  liable  to  no  service  but  fealty;  for  a  rent  reserved 
thereon  is  void,  until  the  fourth  degree  of  consanguinity 
be  past  between  the  issues  of  the  donor  and  donee  (^).]] 

(«)    Litt.  8.  31  ;    Co.  Litt.  7  a;  (d)  Vide  sup.  220. 

Abraham  v,  Twigg,  Cro.  Eliz.  478.  (e)  Co.  Litt   9  b,  27  a;    Nanfam 

(a)  Co.  Lilt.  27  b.  v.  Lcgb.  7  Taunt.  86. 

(6)  Vide  sup.  220.  (/)  Litt.  s.  17. 

(c)  Co.  Litt.  27  b.  (^)  LitU  s.  19,  20.    The  reason 
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We  have  seen  that  lands  cannot  now  be  conveyed  in 
fee-simple  to  be  holden  of  the  grantor^  but  that  the  tenure 
must  be  of  him  to  whose  seigniory  the  fee  belongs  (A). 
It  is  otherwise,  however,  with  respect  to  a  gift  in  tail.  For 
if  a  tenant  in  fee-simple  grants  an  estate  tail  out  of  it, 
(the  reversion  remaining  in  the  donor,)  the  donee  in  tail 
shall  hold  of  the  donor,  by  fealty  and  such  other  services 
as  maybe  reserved ;  or  if  none  be  reserved,  then  by  fealty 
and  such  other  services  as  the  donor  himself  renders  to 
the  next  lord  paramount (»)•  But  the  tenure  thus  created 
between  the  donor  and  donee  in  tail,  differs  from  that  be- 
tween the  tenant  in  fee-«imple  and  the  chief  lord;  the 
latter  being  described  as  a  perfect^  the  former  as  an  im- 
perfect  tenure  (J). 

[Thus  much  for  the  nature  of  estates  tail;  the  esta- 
blishment of  which  family  law  (as  it  is  properly  styled  by 
Pigott  (A) )  occasioned  infinite  difficulties  and  disputes  (/). 
Children  grew  disobedient  when  they  knew  they  could 
not  be  set  aside :  farmers  were  ousted  of  their  leases  made 
by  tenants  in  tail ;  for  if  such  leases  had  been  valid,  then 
under  colour  of  long  leases  the  issue  might  have  been  vir- 
tually disinherited :  creditors  were  defrauded  of  their 
debts ;  for  if  tenant  in  tail  could  have  charged  his  estate 
with  their  payment,  he  might  also  have  defeated  his  issue, 
by  mortgaging  it  for  as  much  as  it  was  worth ;  innumer- 
able latent  entails  were  produced  to  deprive  purchasers 
of  the  lands  they  had  fairly  bought ;  of  suits  in  conse- 
quence of  which,  our  ancient  books  are  full :  and  treasons 
were  encouraged ;  as  estates-tail  were  not  Uable  to  forfei- 
ture longer  than  for  the  tenant's  life.     So  that  they  were 

given  by  Littletoii  is,  that  after  the  Plowd.  237  ;  Biogham's  caie»  2  Rep. 

fouTth  degree,  the  iMoes  of  the  dooor  92  b.     Before  the  tUtote  of  Quia 

and  donees  were  capable  bj  the  law  emptores,  the  rule  was   the  same  as 

of  the  church  of  intennarryiDg.      •••'**  to  alienations  in  fee  simple*  2  Inst. 

{h)  Vide  supia.  221.  601. 

<i)    Litt.  8.  19  ;    Co.  Litt  23  a,  (i)ICo.  Cop.  s.'31. 

93  a,  143  a,  68  b,  n.  (5),  by  Harg.  \  (k)  Com.  Recov.  6. 

2  Inst  505;    Willion   v.    Berkley,  "  (i)  Chudleigh'sQaie,  1  Hep.  131b. 
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[justly  branded  as  the  source  of  new  contentions  and  mis- 
chiefs unknown  to  the  common  law,  and  almost  univer- 
sally considered  as  the  common  grieyance  of  the  realm(m). 
But  as  the  nobiUty  were  always  fond  of  the  statute  De 
donis,  because  it  preserved  their  family  estates  firom  for- 
feiture, there  was  little  hope  of  procuring  a  repeal  by  the 
legislature ;  and  therefore,  by  the  connivance  of  an  active 
and  politic  prince,  a  method  was  devised  to  evade  it. 

About  two  hundred  years  intervened  between  the  mak- 
ing of  the  statute  De  donis  and  the  application  of  wmtmm 
recoveries  to  this  intent,  in  the  twelfth  year  of  Edward 
IV.,  which  were  then  openly  declared  by  the  judges  to 
be  a  sufficient  bar  of  an  estate-tail  (n).  For  though  the 
courts  had,  so  long  before  as  the  reign  of  Edward  IIL, 
very  frequently  hinted  their  opinion  that  a  bar  might  be 
effected  upon  these  principles  (o),  yet  it  never  was  carried 
into  execution,  till  Edward  IV.,  observing  (in  the  dis- 
putes between  the  houses  of  York  and  Lancaster)  how 
little  effect  attainders  for  treason  had  upon  families,  whose 
estates  were  protected  by  the  sanctuary  of  entails,]]  con- 
trived(p)  that  Taltarum's  case  should  be  brought  p>efore  the 
court  (g);  wherein,  in  consequence  of  the  principles  then 
laid  down,  it  was  in  effect  determined,  that  a  common 
recovery  suffered  by  tenant  in  tail  should]]  convert  his 
estate  into  a  fee  simple  absolute,  and  bar  all  persons 
whatever  claiming  the  estate  tail,  or  any  estate  ulterior 
thereto  (r).  [[What  common  recoveries  were,  both  in  their 
nature  and  consequences,  and  why  they  were  allowed  to 
be  a  bar  to  the  estate  tail,  must  be  reserved  to  a  subse- 


(m)  CcIitU  19  b;  HuQtv.Gate- 
l&f.  Moor,  166;  Mary  PortingUmli 
caw,  10  R^p.  38. 

(«)  Chodleigh'Beaie.  1  Hop.  131 ; 
Mildmay'a  caae,  6  Rep.  40. 

(o)  Mary  PortiDgtOD*i  case,  10 
Rep.  37,  38. 

(p)  Pigt>tt,  8.  BlacksUme  says  he 
Buffered  it  to  be  brought,  but  the  ez- 
prenioQ  of  Pigott  is  that  he  "  brought 
it  OD  the  stage." 


(q)  Year  Book,  12  Edw.  4,  14, 
19 ;  Fitsh.  Abr.  tiL  Fau  Recov.  20 ; 
Bro.AbT.ibid.30;  tit.  Recov.  in  Value, 
19 ;  at.  Taile,  36.  See  Reerea's  Hist. 
Eog.  Law,  vol.  iii.  p.  328. 

(r)  SeeMartiDv.Strachan,5T.R. 
107  (a);  Willes,  449;  Taylor  v. 
Horde.  1  Buir.  115;  Smith  o.  Clif- 
ford, 1  T.  R.  738 ;  Fint  Real  Pro- 
perty Report,  p.  22. 
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[[quent  inquiry.  At  present  it  may  suffice  to  say,  that  they 
were  fictitious  proceedings,  introduced  by  a  kind  of  pia 
fratis,  to  elude  the  statute  2>e  donisy  which  was  found  so 
intolerably  mischievouSy  and  which  yet  one  branch  of  the 
legislature  would  not  then  consent  to  repeal;  and  that 
these  recoveries,  however  clandestinely  introduced,  after- 
wards became  by  long  use  and  acquiescence  a  most  com- 
mon assurance  of  lands ;  and  were  looked  upon  as  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  might 
dispose  of  his  lands  and  tenements,  so  that  no  court 
would  suffer  them  to  be  shaken  or  reflected  on  («). 

This  expedient  having  greatly  abridged  estates-tail  with 
regard  to  their  duration,  others  were  soon  invented  to 
strip  them  of  other  privileges.  The  next  that  was  at- 
tacked was  their  freedom  from  forfeiture  for  treason. 
For,  notwithstanding  the  large  advances  made  by  reco- 
veries, in  the  compass  of  about  threescore  years,  towards 
unfettering  these  inheritances,  and  thereby  subjecting  the 
lands  to  forfeiture,  the  rapacious  prince  then  reigning, 
finding  them  re-settled  in  a  similar  manner  to  suit  the 
convenience  of  families,  had  address  enough  to  procure 
a  statute  (26Hen.yiII.c.  13)  whereby  all  estates  of  inherit- 
ance (under  which  general  words  estates-tail  were  covertly 
included)  are  declared  to  be  forfeited  to  the  king  upon  any 
conviction  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time 
was  by  the  statute  32  Hen.  VIII.  c.  28,  whereby  certain 
leases  made  by  tenants  in  tail,  which  do  not  tend  to  the 
prejudice  of  the  issue,  were  allowed  to  be  good  in  law, 
and  to  bind  the  issue  in  tail(0-  But  they  received  a 
more  violent  blow,  in  the  same  session  of  parliament,  by 
the  construction  put  upon  the  statute  of  fines,  4  Hen. 
VII.  c.  24,  by  the  statute  32  Hen.  VIII.  c.  36,  which  de- 

(<)  As  to  these  asiarancet  vide  II  (i)  Co.  Litt.  45  b;  lee   elso  as 

Heo.  7,  e.  20 »  7  Hen.  8,  c.  4 ;  34  &  to  leases  by  a  teaaat  io  tail,  the  oew 

36  Hen.  8,  c.  20;  14  Eliz.  c.  8 ;  4  provisions  of  3  &  4  Will.  4,  c  74,  s. 

&  5  Ann.  c.  16 ;  14  Geo.  2,  c.  20,  41. 
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[[clares]]  that  species  of  conveyance  called  ^fine  (which  is 
another  species  of  fictitious  proceeding),  when  duly  levied 
by  tenant  in  tail,  to  be  a  complete  bar  to  him  and  his 
heirs,  claiming  under  such  entail.  [[This  was  evidently 
agreeable  to  the  intention  of  Henry  VII.,  whose  policy 
it  was  (before  common  recoveries  had  obtained  their  full 
strength  and  authority)  to  lay  the  road  as  open  as  pos- 
sible to  the  alienation  of  landed  property,  in  order  to 
weaken  the  overgrown  power  of  his  nobles.  But  as  they, 
from  the  opposite  reasons,  were  not  easily  brought  to 
consent  to  such  a  provision,  it  was  therefore  couched  in 
his  act  under  covert  and  obscure  expressions.  And  the 
judges,  though  willing  to  construe  that  statute  as  favoura- 
bly as  possible  for  the  defeating  of  entailed  estates,  yet 
hesitated  at  giving  fines  so  extensive  a  power  by  mere  im- 
plication, when  the  statute  De  donis  had  expressly  declared 
that  they  should  not  be  a  bar  to  estates-tail.  But  the 
statute  of  Henry  VIII.,  when  the  doctrine  of  alienation 
was  better  received,  and  the  will  of  the  prince  more  im- 
plicitly obeyed  than  before,  avowed  and  established  that 
intention. 

By  a  statute  of  the  succeeding  year  (u),  all  estates-tail 
are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  special  contract ;  as  since, 
by  the  bankrupt  laws  (x),  they  are  also  subjected  to  be 
sold  for  the  debts  contracted  by  a  bankrupt.  And  by  the 
construction  put  on  the  statute  43  Eliz.  c.  4,  an  ap- 
pointment (y)  by  tenant  in  tail  of  the  land  entailed,  to  a 
charitable  use,  has  been  held  to  be  good  without  fine  or 
recovery.^ 

But  the  most  extensive  and  effectual  relaxation  is  that 

(tt)  33  Hen.  8,  c.  39,  s.  75.  667),  and  this  litter  provinon  is  now 

(x)  The  first  proTision  for  sabject-  repealed,  and  new  enactments  sab- 

log  esutes  tail  to  sale  in  the  case  of  sUtuted  by  3  &  4  WiU.  4,  c.  74,  s. 

bankraptcy,  was  by  21  Jac.  1,  c.  19,  55—65. 

•.  12,  repealed  by  6  Geo.  4,  c.  16,  s.  (y)    Attorney-General  v.  Rye,  2 

65,  (as  to  the  effect  of  which  vide  Vem.  453 ;  Chan.  Prec.  16. 

Jervis  v.  Taylenr,  3  Barn,  and  Aid. 
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lately  introduced  by  3  &  4  Will.  4,  c.  74,  enabling  the 
tenant  in  tail,  by  an  ordinary  deed  of  conveyance  (if  duly 
raroUed),  and  without  resort  to  the  indirect  and  operose 
expedient  of  a  fine  or  recovery  (which  the  statute  wholly 
abolishes),  to  aliene  in  fee-simple  absolute,  or  for  any  less 
estate,  the  lands  entailed,  and  thereby  to  bar  himself  and  his 
issue  and  all  persons  having  any  ulterior  estate  therein  {z). 
Yet  this  is  subject  to  an  important  qualification,  designed 
for  the  protection  of  family  settlements.    For  in  these,  it  is 
usual  to  settle  a  life  estate  (which  is  a  freehold  interest) 
on  the  parent,  prior  to  the  estate  tail  limited  to  the  chil- 
dren ;  and  the  nature  of  a  recovery  (by  which  alone  inte- 
rests ulterior  to  the  estate  tail  could  formerly  be  barred) 
was  such  as  to  make  the  concurrence  of  the  immediate 
tenant  of  the  freehold  indispensable  to  its  validity.     In 
order,  therefore,  to  continue  to  the  parent  (or  other  prior 
taker)  a  control  of  the  same  general  description,  the  act 
provides  that  where  under  the  same  settlement  which 
created  the  estate  tail,  a  prior  estate  of  freehold,  or  for 
years  determinable  with  life,  shall  have  been  conferred,  it 
shall  not  be  competent  for  the  tesiant  in  tail  to  bar  any  es- 
tate taking  effect  upon  the  determination  of  the  estate  tail, 
without  consent  of  the  person  to  whom  such  prior  estate 
was  given ;  who  receives  for  that  reason  the  appellation  of 
protector  of  the  settlement  (a).     But  the  object  not  being 
to  restrain  the  power  of  the  tenant  in  tail  over  the  estate 
tail  itself,  (which  he  could  have  barred  before  the  statute, 
hy  Jine,  without  any  other  person's  concurrence,)  his  aUena- 
ation  (in  the  manner  prescribed  by  the  act)  is  allowed  to 
be  effectual  even  without  the  consent  of  the  protector,  so 
far  as  regards  the  barring  of  himself  and  his  issue  (A). 

Even  subsequently  to  the  passing  of  this  act,  however, 
one  of  the  ancient  and  justly  obnoxious  immunities  of  an 
estate  tail   still  remained  without  disturbance;    viz.  its 

(t)  3  &  4  Will.  4,  e.  74,  i.  15.  doweresses,  bare  trustees,  and  some 

Fhis  provision  took  effect  from  3 1st  others,  do  not  qualify  for  the  protec- 

December,  1833.  torship,  s.  26,  27. 

(tt)  S.  22.    The  estates  however  of  (6)  S.  34. 


^xeiUfiiiutJ  fram  Itabilm'  for  ordinary  debtt«  not  oomzacteL 

liv  ^  tnoier  tu  tiie  couive  of  conoierce.  But  tiui>  itur  *¥?fT 

* 

«ft  Itsfiirtli  removed  tn*  1  A:  2  Vict.  c.  1 10,  wiiicL  proride:;  t&a: 
n  jud|ruM:ixt  oadered  up  against  tlif  debtor  in  any  of  Veo: 
mxy^vjr  voiirU>  ftl  ^^^Mrtmtnater,  fiiudl  opeEBte  afc<  ii  cbais^ 
upoii  all  iaudfe,  teuemente,  or  liereditameniife,  of  wiucL  lur 
i»liali  be  iMsiifed  or  poebegbed  for  am^  Natalie  or  imenai  m 
iair  or  etjuity,  or  over  wbidb  be  filial]  bave  any  riigpngh^ 
power;  and  ubalJ  be  btndiiig  a«  iigainst  bim  and  t^  mam: 
nt  im  bodv,  and  all  cbiimante  wbatever  ipvbam  ht  ^mS' 
cufupetieut,  mtboiit  tbe  iiaMmt  of  any  otber  peisan,to  banc 
barred  [c), 

i^staie^  tail  ba»e  tbus  been  gradually  unfisttaed :  and 
me  uo»'  subject  to  even  less  rBBtrahil  tfaan  attanbftri  i£» 
<x>iiditi^n2al  fee^  al  conmHcii  bnr,  afier  Ibe  conditifm  imv 
}>eHv»nued  bv  tbe  birtb  of  issue.  For,  fiiBl,  tbe  tenant  in 
tail  i«  juow  enabled  <  dj  by  any  ordinaiy  deed  cf 
aoce  (enrolled;  to  abetie  bi^  lande  and  tnainm^i  n 
«buple  abiK^ute^  or  otberwiMi,  and  ihenbw  io  bar  bis 
(Ix^ru  or  uiiboTij;  aud  all  ulterior  cfaoBMnlA,  aabiect  onhr 
to  tlie  neoeb^xt y,  «k>  £tr  ae  tbe  hater  art  camfcenaeA,  of  ob- 
tauudii^  tbe  is^jujbKAA  <A  tbe  protector,  idboe  tboe  k  one. 
tSeooudJy,  be  il^  bable  to  forfeit  tbeaa  for  tieafion.  lUrdhr, 
be  uuay  cbar^e  iImsui  with  rea^ooaibk  leases,  even  by  a 
deed  ik4  euroUed ;  aud  WtJy%  tibey  are  subfect  to  be  sold 
for  paymeot  of  bii»  debts  to  tbe  same  extent  to  vfaich  lie 
wouJd  biioself  bave  had  power  to  dispose  of  them. 


(€)  I  &  *l  Vk«.  c  no,  ft.  11.  I«      MM  PkM.    86B«M  act.  ft.  19;  1 
giv«  Uie  jud]^iu«ftt  auditor,  bowevcr^      &  3  Viet.c.  11.  i.  4. 


•Ay  cl«iui  <M»  Om  <leUor't  i^  c«ute.  (^)   So«e  liev  ipeciet  of 

»•  ftguMta  fureksun,  m0rigmgee$.  or  tail  are  csccpled  fay  Mctiou  16 

4Ki^  Mrtdii^t,  Oi*  jiMlg«Mii  MMI  be  18  of  the  Act  fartkc  AboimoBarH 

44ily  »KMaMd  w  Oia  C««ft  «r  Cam-  aod 
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CHAPTER  IV. 

OP  FREEHOLD  ESTATES  NOT  OF  INHERITANCE. 


[[Wb  are  next  to  discourse  of  such  estates  of  freehold  as 
are  not  of  inheritance^  but  far  life  only.  And  of  these 
estates  for  life,  some  are  conventional,  or  expressly  created 
by  the  act  of  the  parties,  others  merely  legal,  or  created 
by  construction  and  operation  of  law  (a).  We  will  con- 
sider tbexa  both  in  their  order. 

I.  Estates  for  life,  expressly  created  by  deed  or  grant 
(which  alone  are  properly  conventional),  are  where  a  lease 
is  made  of  lands  or  tenements  to  a  man,  to  hold  for  the 
term  of  his  own  life,  or  for  that  of  any  other  person,  or 
for  more  lives  than  one ;   in  any  of  which  cases  he  is 
styled  tenant  for  life;  only,  when  he  holds  the  estate  by 
the  life  of  another,  he  is  usually  called  tenant  pur  autre 
vie(b).    These  estates  for  life  are,  like  inheritances,  of  a 
feudal  nature;  and  were  for  some  time  the  highest  estate 
that  any  man  could  have  in  a  feud,  which  (as  we  have 
before  seen  (c)  )  was  not  in  its  original  hereditary.    They 
are  given  or  conferred  by  the  same  feudal  rights  and  so- 
lemnities, the  same  investiture  or  livery  of  seisin,  as  fees 
themselves  are;  and^  as  in  estates  of  inheritance  in  pos- 
session, the  tenant  is  said  to  be  '^  seised  in  his  demesne  as 
of  fee,"  or  "  of  fee-tail,"(rf)  so  in  estates  for  life  in  posses- 
sion, he  is  ''  seised  in  his  demesne  as  of  freehold." 

[[Estates  for  life  may  be  created,  not  only  by  the  express 
words  before  mentioned,  but  also  by  a  general  grant, 
without  defining  or  limiting  any  specific  estate.  As  if 
one  grants  to  A.  B.  the  manor  of  Dale,  this  makes  him 

(a)  Wright's  Tenures,  190.  (c)  Vide  sup.  162»  166. 

(b)  Liu.  s.  56.  (d)  Vide  supra,  p.  220. 
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[[tenant  for  life(e).  For  though,  as  there  are  no  words  of 
inheritance,  or  heirs,  mentioned  in  the  grant,  it  cannot  be 
construed  to  be  a  fee,  it  shall  however  be  construed  to  be 
as  large  an  estate  as  the  words  of  the  donation  will  bear, 
and  therefore  an  estate  for  life.  Also  such  a  grant  at 
large,  or  a  grant  for  term  of  life  generally,  shall  be  con- 
strued to  be  an  estate  for  the  life  of  the  grantee (f);  in  case 
the  grantor  hath  authority  to  make  such  a  grant:  for  an 
estate  for  a  man's  own  life  is  more  beneficial  and  of  a 
higher  nature  than  for  any  other  life ;  and  the  rule  of  law 
is,  that  all  grants  are  to  be  taken  most  strongly  against 
the  grantor  (^),  unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  as 
long  as  the  life  for  which  they  are  granted:  but  there  are 
some  estates  for  life,  which  may  determine  upon  future 
contingencies,  before  the  life  for  which  they  are  created 
expires.  As  if  an  estate  be  granted  to  a  woman  during 
her  widowhood,  or  to  a  man  until  he  be  promoted  to  a 
benefice;  in  these  and  similar  cases,  whenever  the  con- 
tingency happens,  when  the  widow  marries,  or  when  the 
grantee  obtains  a  benefice,  the  respective  estates  are  abso- 
lutely determined  and  gone  (A).  Yet,  while  they  subsist, 
they  are  reckoned  estates  for  life(t);  because  the  time  for 
which  they  will  endure  being  uncertain,  they  may  by  pos- 
sibility last  for  life,  if  the  contingencies  upon  which  they 
are  to  determine  do  not  sooner  happen.  And,  moreover, 
in  case  an  estate  be  granted  to  a  man  for  his  life  gene- 
rally, it  may  also  determine  by  his  civil  death ;  as  if  he 
enters  into  a  monastery,  whereby  he  is  dead  in  law  (7): 
for  which  reason  in  conveyances  the  grant  is  usually 
made  "  for  the  term  of  a  man*s  natural  Ufe ;"  which  can 
only  determine  by  his  natural  death  (A).]] 

(0  Co.  Liu.  42  a,  163  a.  (0  Co.  Litt.  42  a. 

(/)  Id.  (j)  Archbp.  of  Canterbaiy's  case, 

(g)  Co.  Litt.  36  a,  183  a.  2  Rep.  48  b. 

(h)   Co.   Litt    42  a ;    Boraston's  {k)  Vide  sup.  p.  132. 
case,  3  Rep.  19  a. 
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On  the  gift  of  an  estate  tail  we  may  remember  that  the 
donee  holds  of  the  donor  by  fealty  and  such  other  ser- 
Tices  as  may  be  reserved  between  them,  or  if  none  be 
reserved,  then  by  fealty,  and  the  same  services  as  due 
from  the  donor  to  the  next  superior  lord(Z).  In  like 
manner,  upon  a  lease  for  life,  a  tenure  (of  the  imperfect 
kind)  is  thereby  created  between  the  lessor  and  lessee;  and 
the  latter  will  hold  of  the  former,  by  the  nominal  obUgation 
of  fealty,  and  such  other  services  as  may  be  reserved;  but  . 
if  no  other  be  reserved,  the  lessee  will  hold  not  by  those 
due  from  the  lessor  himself,  but  by  fealty  only(i?i). 

[The  incidents  to  an  estate  for  life  are  principally  the 
following;  which  are  applicable  not  only  to  that  species 
of  tenants  for  life,  which  are  expressly  created  by  deed; 
but  also  to  those  which  are  created  by  act  and  operation 
of  law. 

1.  Every  tenant  for  hfe,  unless  restrained  by  covenant 
or  agreement,  may  of  common  right  take  upon  the  land 
demised  to  him  reaBouBble  estovers  or  botes{n),^  that  is,  an 
allowance  of  wood  for  fuel,  repairs,  and  the  Uke.  [[For  he 
hath  a  right  to  the  full  enjoyment  and  use  of  the  land 
and  all  its  profits  during  his  estate  therein.]] 

But  he  is  not  to  commit  or  suffer  tvaste  (o),  that  is,  the 
destruction  or  material  alteration  of  any  part  of  the  tene- 
ment, to  the  injury  of  the  person  entitled  to  the  inherit- 
ance; such,  for  example,  as  the  demolition  of  buildings,  or 
the  cutting  of  timber.  * 

[[2.  Tenant  for  life,  or  his  representatives  shall  not  be 
prejudiced  by  the  determination  of  his  estate,]]  where 


(0  Vide  sup.  p.  233. 

(m)  Co.  Litt.  143  a,  25  a,  93  a, 
68  b,  n.  (5),  by  Harg. ;  Litt.  a.  132. 

(r)  Co.  Litt  41  b. 

(o)  Id.  63  a.;  Simmons  «.  Norton, 
7  Biog.  640 ;  Goveroora  of  Harrow  v. 
Alderton.  2  Bos.  &  Pal.  86.  Estates 
for  life  are  however  often  given  with  a 
clause  that  the  tenant  for  life  shall 

VOL.  I. 


have  the  land  without  impeachment  of 
waste ;  as  to  which  vide  Herlakenden*s 
case,  4  Rep.  63  a ;  Dowman*8  case,  9 
Rep.  10  b;  Pyne  v.  Dor,  1  T.  R.  55; 
Williams  v.  Williams,  15  Ves.  427; 
Burgess  o.  Lamb,  16  Ves.  174; 
Lushington  v.  Boldero,  6  Madd.  149. 
On  the  subject  of  waste  we  shall  have 
occasion  to  enlarge  hereafter. 

R 
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such  determination  is  sudden  and  unforeseen.  [There- 
fore if  a  tenant  for  his  own  life  sows  the  lands,  and  dies 
before  harvest,  his  executors  shall  have  the  emblementsip)^ 
or  profits  of  the  crop :  for  the  estate  was  determined  by 
the  act  of  God  (9).  The  representatives  therefore  of  the 
tenant  for  life  shall  have  the  emblements,  to  compensate 
for  the  labour  and  expense  of  tilling,  manuring,  and  sow- 
ing the  lands ;  and  also  for  the  encouragement  of  hus- 
bandry,- which  being  a  public  benefit,  tending  to  the  in- 
crease and  plenty  of  provisions,  ought  to  have  the  utmost 
security  and  privilege  that  the  law  can  give  it.  Where- 
fore by  the  feudal  law,  if  a  tenant  for  life  died  between 
the  beginning  of  September  and  the  end  of  February,  the 
lord,  who  was  entitled  to  the  reversion,  was  also  entitled 
to  the  profits  of  the  whole  year;  but  if  he  died  between 
the  beginning  of  March  and  the  end  of  August,  the  heirs 
of  the  tenant  received  the  whole  (r).  From  hence  our  law 
of  emblements  seems  to  have  been  derived,  but  with  very 
considerable  improvements.  So  it  is  also,  if  a  man  be 
tenant  for  the  life  of  another,  and  cesttii  que  vie,  or  he  on 
whose  life  the  land  is  held,  dies  after  the  com  sown,  the 
tenant  pur  autre  vie  shall  have  the  emblements.  The 
same  is  also  the  rule,  if  a  life  estate  be  determined  by  the 
act  of  law.  Therefore,  if  a  lease  be  made  to  husband  and 
wife  during  coverture,  (which  gives  them  a  determinable 
estate  for  Ufe)  and  the  husband  sows  the  land,  and  after- 
wards they  are  divorced  a  vinculo  fnatrimonii,the  husband 
shall  have  the  emblements  in  this  case;  for  the  sentence 
of  divorce  is  the  act  of  law(s).  But  if  an  estate  for  hfe 
be  determined  by  the  tenant's  own  act,  (as  by  forfeiture 
for  waste  committed,  or  if  a  tenant  during  widowhood 
thinks  proper  to  marry,)  in  these,  and  similar  cases,  the 

(p)   As  to  emblements,  vide  Co.  of  additional  reason,  the  maxim  that 

Litt.  55  a,  55  b. ;   Graves  v.  Weld,  5  actus  Dei  nemini  faeit  tiyurtam.    3 

Barn.  &  Ad.  106 ;  Davis  o.  Eyton,  7  Bl.  C.  p.  122. 

fiing.  154.  (r)  Feud.  1. 2,  t  28. 

(f )  Blackstone  notices  here.by  way  («)  Oland's  case,  5  Rep.  116. 
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[[tenants,  having  thus  determined  the  estate  by  their  own 
actSy  shall  not  be  entitled  to  take  the  emblements  (0- 
The  doctrine  of  emblements  extends  not  only  to  com 
sown,  but  to  roots  planted,  or  other  annual  artificial 
profit,  but  it  is  otherwise  of  iruit  trees,  grass,  and  the 
like,  which  are  not  planted  annually  at  the  expense  and 
labour  of  the  tenant,  but  are  either  a  permanent  or 
natural  profit  of  the  earth  (n).  For  when  a  man  plants  a 
tree,  he  cannot  be  presumed  to  plant  it  in  contemplation 
of  any  present  profit ;  but  merely  with  a  prospect  of  its 
being  usefiil  to  himself  in  fixture,  and  to  fiiture  successions 
of  tenants.  The  advantages  also  of  emblements  are  par- 
ticularly extended  to  the  parochial  clergy  by  the  statute 
28  Hen.  VIII.  c.  11.  For  all  persons  who  are  presented 
to  any  ecclesiastical  benefice,  or  to  any  civil  office,  are 
considered  as  tenants  f<^  their  own  Uves,  unless  the  con- 
trary be  expressed  in  the  form  of  donation. 

3.  A  third  incident  to  estates  for  life  relates  to  the 
under  tenants  or  lessees.  For  they  have  the  same,  nay 
greater  indulgences  than  their  lessors,  the  original  tenants 
for  life.  The  same ;  for  the  law  of  estovers  and  emble- 
ments, with  regard  to  the  tenant  for  life,  is  also  law  with 
regard  to  his  under-tenant,  who  represents  him  and 
stands  in  his  place (x):  and  greater;  for  in  those  cases 
where  tenant  for  life  shall  not  have  the  emblements,  be- 
cause the  estate  determines  by  his  own  act,  the  exception 
shall  not  reach  his  lessee,  who  is  a  third  person.  As  in 
the  case  of  a  woman  who  holds  durante  viduitate:  her 
taking  husband  is  her  own  act,  and  therefore  deprives  her 
of  the  emblements;  but  if  she  leases  her  estate  to  an 
under  tenant,  who  sows  the  land,  and  she  then  marries, 
this  her  act  shall  not  deprive  the  tenant  of  his  emble- 
ments, who  is  a  stranger  and  could  not  prevent  her(y). 

(I)  KDevettv. PooI»  Cro. Eliz.  461 ;  (x)  Co.  Litt.  55  b. 

1  Roll.  Abr.  727.  (y)  Ibid. 

(u)  Co.  Litt  65  a,  55  b ;  1  Roll. 
Abr.  728. 

b2 
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[[The  lessees  of  tenants  for  life  had  also  at  the  common 
law  another  most  unreasonable  advantage ;  for,  at  the  death 
of  their  lessors,  the  tenants  for  life,  these  under-tenants 
might  if  they  pleased  quit  the  premises,  and  pay  no  rent 
to  any  body  for  the  occupation  of  the  land  since  the  last 
quarter  day,  or  other  day  assigned  for  payment  of  rent  (z). 
To  remedy  which  it  is  now  enacted  (a),  that  the  executors 
or  administrators  of  tenant  for  life,  on  whose  death  any 
lease  determined,  shall  recover  of  the  lessee  a  rateable 
proportion  of  rent,  from  the  last  day  of  payment  to  the 
death  of  such  lessor;]]  and  also  by  a  later  statute  (6),  that 
where  any  lease  shall  determine  on  the  death  of  the 
person  making  the  same  (though  he  may  not  have  been 
strictly  tenant  for  life),  or  on  the  expiration  of  the  life  or  lives 
for  which  he  was  entitled,  a  proportion  of  the  rent  shall  in 
like  manner  be  recoverable  by  his  executors  or  administra- 
tors, or  by  himself,  as  the  case  may  be. 

[[II.  The  next  estate  for  life  is  of  the  legal  kind,  as  con- 
tradistinguished from  conventional;  viz.  that  of  tenant  in 
tail  after  possibility  of  issue  extinct  (c).  This  happens 
where  one  is  tenant  in  special  tail,  and  a  person,  from 
whose  body  the  issue  was  to  spring,  dies  without  issue; 
or,  having  left  issue,  that  issue  becomes  extinct:  in  either 
of  these  cases  the  surviving  tenant  in  special  tail  becomes 
tenant  in  tail  after  possibility  of  issue  extinct.  As  where 
one  has  an  estate  to  him  and  his  heirs  on  the  body  of  his 
present  wife  to  be  begotten,  and  the  wife  dies  without 
issue  (cf):  in  this  case  the  man  has  an  estate-tail,  which 
cannot  possibly  descend  to  any  one;  and  therefore  the 
law  makes  use  of  this  long  periphrasis  as  absolutely  ne- 
cessary to  give  an  adequate  idea  of  his  estate.  For  if  it 
had  called  him  barely  tenant  in  fee-tail  special,  ih^t  would 

(i)  Clun'scase,  10  Rep.  127.  BowWs  case,  11  Rep.  79  b;    Co. 

(o)  Sut.  11  Geo.  2,  c.  19,  s.  16;  Lilt.  27  b-28  b;  Williams  v.  Wil- 

aeeJennero.  Morgan,  lP.Wma.392.  liams.  12  East,  209;   16  Ves.  419; 

(6)  4  fit  6  Will.  4,  c.  22.  PUtt  v.  Powles,  2  Man  &  ScL  65. 
(c)  As  to  this  estate,  viJe  Lewis  (d)  Lilt.  s.  32. 
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[[not  have  distinguished  him  from  others;  and  besides  he 
has  no  longer  an  estate  of  inheritance,  or  fee  (e),  for  he 
can   have  no  heirs  capable  of  taking  per  farmam  doni' 
Had  it  called  him  tenant  in  tail  without  issue,  this  had 
only  related  to  the  present  fact,  and  would  not  have  ex- 
cluded  the  possibility  of  future  issue.     Had   he  been 
styled  tenant  in  tail  without  possibility  of  issue,  this  would 
exclude  time  past  as  well  as  present,  and  he  might  under 
this  description  never  have  had  any  possibility  of  issue. 
No  definition  therefore  could  so  exactly  mark  him  out  as 
this  of  tenant  in  tail  after  possibility  of  issue  extinct, 
which  (with  a  precision  peculiar  to  our  own  law)  not  only 
takes  in  the  possibility  of  issue  in  tail  which  he  once  had, 
but  also  states  that  this  possibility  is  now  extinguished 
and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is, 
by  the  death  of  that  person  out  of  whose  body  the  issue 
was  to  spring;  for  no  Umitation,  conveyance,  or  other 
human  act  can  make  it.  For,  if  land  be  given  to  a  man 
and  his  wife,  and  the  heirs  of  their  two  bodies  begotten, 
and  they  are  divorced  a  vinculo  matrimonii,  they  shall 
neither  of  them  have  this  estate,  but  be  barely  tenants 
for  life,  notwithstanding  the  inheritance  once  vested  in 
them(/).  A  possibility  of  issue  is  always  supposed  to 
exist  in  law,  unless  extinguished  by  the  death  of  the  par- 
ties; even  though  the  donees  be  each  of  them  an  hundred 
years  old  (g). 

This  estate  is  of  an  amphibious  nature,  partaking  partly 
of  an  estate-tail,  and  partly  of  an  estate  for  Ufe.]]  For 
besides  the  name  of  tenant  in  tail,  the  tenant  is  so  far  in 
the  condition  of  a  tenant  in  tail  properly  so  called,  as  to 
be  dispunishable  (that  is,  not  answerable)  for  waste  (A); 
and  he  formerly  possessed  some  other  of  the  privileges  of 

(c)  Bowles  V.  Berrie,  1  Roll.  Rep.  (g^  Id. 

184;  Lewis  Bowles's  case,  11  Rep.  (h)  Co.  Litt.  27  b:  vide  Whitfield 

80.  V.  Bewitt,  2  P.  Wins.  240 ;  Williams 

(/)  Co.  Litt.  28  a.  v.  VS^illiams.  12  East,  200. 
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a  tenant  in  tail,  connected  with  branches  of  the  law 
which  have  now  become  extinct  (t).  But,  on  the  other 
handy  his  estate  in  a  general  point  of  view  has  always 
been  considered  as  equivalent  to  an  estate  for  life  only; 
and  therefore  the  law  permits  a  tenant  in  tail  of  this  de- 
scription and  an  ordinary  tenant  for  life  to  make  mutual 
alienation  of  their  estates  by  that  particular  method  of 
conveyance  called  an  exchange;  which  can  take  place 
(as  we  shall  see  hereafter)  only  in  the  case  of  estates  that 
are  equal  in  their  nature. 

III.  An  estate  by  the  curtesy  of  England  (A)  is  that  to 
which  a  man  is  by  law  entitled  on  the  death  of  his  wife, 
in  the  lands  and  tenements  of  which  she  was  seised  during 
the  marriage,  in  fee  simple  or  fee  tail(Z);  provided  he  had 
issue  by  her  born  alive  during  the  marriage,  and  capable 
of  inheriting  her  estate:  in  this  case  he  shall,  on  the 
death  of  his  wife,  hold  the  lands  for  his  life,  as  tenant  by 
the  curtesy  of  England.  If  the  lands,  however,  be  in 
gavelkind,  the  rule  is  so  far  different,  that  he  shall  hold  no 
more  than  a  moiety,  and  that  only  while  he  lives  unmarried; 
and,  on  the  other  hand,  his  title  attaches  whether  he  had 
issue  born  or  not(in). 

This  estate  is  said,  in  the  Mirrour(n),  to  have  been  in- 
troduced by  King  Henry  the  First;  and,  notwithstanding 
its  appellatioui  was  not  peculiar  to  this  realm  (o);  for  it 


(t)  Co.  Liu.  27  b;  LewU  Bowles's 
case,  11  Rep.  80  a. 

(k)  As  to  ao  estate  by  the  curtesy, 
vide  Co.  Lttt.  29  a— 90  b;  2  Saand. 
by  Williams,  45,  o.  (.5),  46,  n.  (q), 
382  a,  b ;  Buckworth  o.  Thirkell,  3 
Bos.  &  Put.  652,  D. ;  Barker  o.  Barker, 
2  Sim.  249. 

(0  Doe  ».  Rivers,  7  T.  R.  276. 

(m)  Robins,  Gavelk.  b.  2,  c.  I ;  et 
vide  ace.  as  to  birth  of  issue,  Co.  Litt. 
30  a. 

(n)  Cap.  1,  s.  3. 


(o)  It  is  said  by  Blackstone  (citing 
Crag.  1. 2, 1. 19,  s.  4,)  to  have  also  ob- 
tained in  Scotland,  where  it  was  called 
Ciirta/ifa«;  (see  also  Co.  Litt.  30  a.) 
And  Blackstone  hence  infen  that  pro- 
bably our  word  curUtif  signified  an  at* 
tendance  by  the  husband  on  the  lord's 
court,or  curta,  (in  capacity  of  bis  vassal 
or  tenant  in  respect  of  the  wife's  land). 
Tenant  by  the  curtesy  is  said,  how- 
ever, by  Littleton,  to  be  so  called, 
"  because  this  is  used  in  no  other 
"realm  but  in  England  only;"  Litt« 
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[^also  appears  to  have  obtained  in  Normandy  (p);  and  was 
likewise  used  among  the  ancient  Almains  or  Germans  (g). 
And  yet  it  is  not  generally  apprehended  to  have  been  a 
consequence  of  feodal  tenure  (r),  though  some  substantial 
feodal  reasons  may  be  given  for  its  introduction.  For  if 
a  woman  seised  of  lands  hath  issue  by  her  husband,  and 
dies,  the  husband  is  the  natural  guardian  of  the  child,  and 
as  such  is  in  reason  entitled  to  the  profits  of  the  lands  in 
order  to  maintain  it;  for  which  reason  the  heir  apparent 
of  a  tenant  by  the  curtesy  could  not  be  in  ward  to  the 
lord  of  the  fee  during  the  life  of  such  tenant  («).  As  soon 
therefore  as  any  child  was  bom,  the  father  began  to  have 
a  permanent  interest  in  the  lands,  he  became  one  of  the 
jMzres  Curtis f  did  homage  to  the  lord,  and  was  called  tenant 
by  the  curtesy  initiate;  and  this  estate,  being  once  vested 
in  him  by  the  birth  of  the  child,  was  not  suffered  to  de- 
termine by  the  subsequent  death  or  coming  of  age  of  the 
infant. 

There  are  four  requisites  necessary  to  make  a  tenancy 
by  the  curtesy :  marriage,  seisin  of  the  wife,  issue,  and 
death  of  the  wife(^):]]  —  1.  The  marriage  must  be 
legal ;  so  that  if  either  void  ipso  factOj  or  avoided  by  a 
divorce  a  vinculo  matrimoniiy  no  estate  by  the  curtesy  can 
in  either  case  be  claimed  (u).  \^2.  The  seisin  of  the  wife 
must  be  an  actual  seisin,  or  possession,  of  the  lands  ; 
not  a  bare  right  to  possess,  which  is  a  seisin  in  law, 
but  an  actual  possession,  which  is  a  seisin  in  deed  (x). 


i.  35.  And  the  manner  in  which  he, 
is  described  in  the  old  pleadings, 
"  Tenaunt  per  lei  d' Engleterre," 
(Year-Book,  Trin.  1  Edw.  II.)  seems 
to  confirm  that  etymology.  See  also 
Co.  Litt.  by  Harg.  30  a,  n.  (5),  and 
the  Patent  Roll  of  Hen.  3,  there  cited, 
which  speaks  of  this  estate  as  the  eon- 
nietudo  et  lex  AngliiB,  But  though 
the  teim  may  have  been  derived  from 
m  notion  that  the  estate  was  peculiar 
to  the  law  of  England,  it  is  clear  that 


the  supposed  peculiarity  did  not  in 
fact  eiist. 

(p)  Grand  Coustum.  c.  119. 

(9)  Lindenbrog.  LL.  Alman.  t.92» 

(r)  Wright's  Ten.  194. 

(«)  F.  N.  B.  143. 

(0  Co.  Litt.  30  a. 

(tt)  Vide  Rennington  v.  Cole,  Noy, 
29. 

(x)  Co.  Litt.  31  a,  29  a.  The  term 
seisin  in  law  is  usually  applied  to  a 
title  b/  descent,  before  the  heir  has 
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[[3.  The  issue  must  be  bom  alive.  Some  have  had  a  notion 
that  it  must  be  heard  to  cry,  but  that  is  a  mistake.  Cry- 
ing, indeed,  is  the  strongest  evidence  of  its  being  born 
alive;  but  it  is  not  the  only  evidence  (y).  The  issue  also 
must  be  bom  during  the  life  of  the  mother;  for  if  the 
mother  dies  in  labour,  and  the  Caesarean  operation  is  per- 
formed, the  husband  in  this  case  shall  not  be  tenant  by 
the  curtesy:  because,  at  the  instant  of  the  mother's  death, 
he  was  clearly  not  entitled,  as  having  had  no  issue  born, 
but  the  land  descended  to  the  child  while  he  was  yet  in 
his  mother's  womb;  and  the  estate  being  once  so  vested, 
shall  not  afterwards  be  taken  from  him(;2).^  The  issue 
must  also  be  such  as  is  [[capable  of  inheriting  the 
mother's  estate  (a).  Therefore  if  a  woman  be  tenant  in 
tail  maUy  and  hath  only  a  daughter  born,  the  husband  is 
not  thereby  entitled  to  be  tenant  by  the  curtesy ;  because 
such  issue  female  can  never  inherit  the  estate  in  tail 
male(&).  The  time  when  the  issue  was  born  is  immate- 
rial, provided  it  were  during  the  coverture:  for  whether  it 
were  born  before  or  after  the  wife's  seisin  of  the  lands, 
whether  it  be  living  or  dead  at  the  time  of  the  seisin,  or 
at  the  time  of  the  wife's  decease,  the  husband  shall  be 
tenant  by  the  curtesy  (c).  The  husband  by  the  birth  of 
the  child  becomes,  as  was  before  observed,  tenant  by  the 
curtesy  initiate  (c/),  and  may  do  many  acts  to  chaise  the 
lands;  but  his  estate  is  not  consummate  till  the  death  of 
the  wife,  which  is  the  fourth  and  last  requisite  to  make  a 
complete  tenant  by  the  curtesy  (c).]]  To  complete  our 
view  of  his  estate,  it  may  be  proper  to  add  that  he  holds 
not  of  the  heir,  but  of  the  next  lord  paramount  (/). 


entered.     It  seems  propeily  however  (a)  Litt.  s.  52. 

to  apply  to  every  case  where  the  free-  (6)  Co.  Litt.  29  b. 

hold  it  vested  in  a  man  before  entry,  (c)  lb. 

vide  Co  Litt.  266  b.  (d)  lb.  30  a. 

iy)  Dyer,  25;  Paioe*s  cane,  8  Rep.  (e)  lb. 

34.  (/)  2  Inst.  301 ;  Paine*s  case,  8 

(s)  Co.  Litt.  29  b.  Rap.  3S  a. 
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lY.  An  estate  in  dower  (g)  is  that  which  a  woman  is  by 
law  entitled  to  claim,  on  the  death  of  her  husband,  in  the 
lands  and  tenements  of  which  he  was  seised  during  the 
marriage,  in  fee  simple  or  fee  tail;  and  which  her  issue  (if 
any)  might  by  possibility  have  inherited.  She  may  claim  to 
have  the  third  part  of  them  (in  value)  assigned  to  her,  to 
hold  during  the  term  of  her  natural  life;  except  the  lands 
be  gavelkind,  in  wliich  case  she  is  entitled  to  a  moiety ; 
but  subject,  in  this  instance,  to  the  condition  of  remaining 
chaste  and  unmarried  (A). 

[[Dower  is  called  in  Latin  by  the  foreign  jurists  doa^ 
rium,  but  by  Bracton  and  our  English  writers  dos:  which 
among  the  Romans  signified  the  marriage  portion,  which 
the  wife  brought  to  her  husband ;  but  with  us  is  applied 
to  signify  this  kind  of  estate,  to  which  the  civil  law,  in  its 
original  state,  had  nothing  that  bore  a  resemblance :  nor 
indeed  is  there  anything  in  general  more  different  than  the 
regulation  of  landed  property  according  to  the  English 
and  Roman  laws.  Some  (i)  have  ascribed  the  introduc- 
tion of  dower  to  the  Normans,  as  a  branch  of  their  local 
tenures ;  though  we  cannot  expect  any  feudal  reason  for 
its  invention,  since  it  was  not  a  part  of  the  pure,  primitive, 
simple  law  of  feuds,  but  was  first  of  all  introduced  into 
that  system  (wherein  it  was  called  triens,  tertia  (A),  and 
dotalitium)  by  the  Emperor  Frederick  the  Second  (/),  who 
was  contemporary  with  our  King  Henry  III.  It  is  pos- 
sible, therefore,  that  it  might  be  with  us  the  relic  of  a 
Danish  custom ;  since,  according  to  the  historians  of  that 
country,  dower  was  introduced  into  Denmark  by  Swein, 
the  father  of  our  Canute  the  Great,  out  of  gratitude  to  the 
Danish  ladies,  who  sold  all  their  jewels  to  ransom  him 
when  taken  prisoner  by  the  Vandals  (m).     However  this 

{g)  As  todower,  vide  Co.  Litt.  30  b  (h)  2  BI.  C.  129 ;  Robins.  Gavelk. 
—41  a;  Rowe  v.  Bower,  2  N.  R.  1 ;       book  2,  c.  2. 

Stoughton  V.  Leigh,  1  Taunt  402;  (t)  Wright's  Ten.  192. 

Ray  V.  Pung,  5  B.  &  Aid.  561;  (ft)  Crag.  1. 2,  t«  22,  s.  9. 

Moody  V.  King,  2  Bing.  447;  Rex  o.  {I)  lb. 

NorthwMld  BasMtt,  4  Dow.  &  Ry.  (m)  Mod.  Un.  Hist,  xxxii.  91. 
276;  Jones  v,  Jontt,  2  Tyrw.  531. 


mi  'I  ■ 
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[[be,  the  reason  which  our  law  gives  for  adopting  it  is  a 
very  plain  and  sensible  one:  for  the  sustenance  of  the 
wife,  and  the  nurture  and  education  of  the  younger  chil- 
dren (n). 

In  treating  of  this  estate,  let  us  first  consider  who  may 
be  endowed ;  secondly,  of  what  she  may  be  endowed ; 
thirdly,  the  manner  how  she  shall  be  endowed;  and 
fourthly,  how  dower  may  be  barred  or^  otherwise  de- 
feated. 

[[1.  Who  may  be  endowed.  She  must  be  the  actual 
wife  of  the  party  at  the  time  of  his  decease.  If  she  be 
divorced  a  vinculo  matrimonii^  she  shall  not  be  endowed; 
for  ubi  nullum  matrimonium^  ibi  nulla  dot  (o).  But  a 
divorce  a  mensa  et  thoro  only,  doth  not  destroy  the 
dower  (p);  no,  not  even  for  adultery  itself  by  the  common 
law  (j).  Yet  now  by  the  statute  Westm.  2.  (r),  if  a 
woman  voluntarily  leaves  (which  the  law  calls  eloping 
from)  her  husband,  and  lives  with  an  adulterer,  she  shall 
lose  her  dower,  unless  her  husband  be  voluntarily  recon- 
ciled to  her  (s).  It  was  formerly  held  that  the  wife  of  an 
idiot  might  be  endowed  {t)  :  but  as  it  seems  to  be  at 
present  agreed,  upon  principles  of  sound  sense  and  reason, 
that  an  idiot  cannot  marry,  being  incapable  of  consenting 
to  any  contract,  this  doctrine  cannot  now  take  place. 
By  the  ancient  law  the  wife  of  a  person  attainted  of  trea- 
son or  felony  could  not  be  endowed  ;  to  the  intent,  says 
Staunforde  (m),  that  if  the  love  of  a  man's  own  life  cannot 
restrain  him  from  such  atrocious  acts,  the  love  of  his  wife 
and  children  may :  though  Britton  (x)  gives  it  another 

(n)  Bract  1. 2,  c.  29,  s.  1 ;  Co.  Litt.  an  adultrest  was  punished  by  the  loss 

30  b.  of  her  dotalitii  et  trientit  ex  bonit  mO' 

(o)  Bract.  1.  2,  c.  39,  s.  4.     But  bilihut  viri.    (Stiernh.  1.  3,  c.  2.) 

she  does  not  lose  her  dower  merely  be-  (r)  13  Edw.  1,  c.  34. 

cause  the  marriage  was  voidabU,  if  (i)  2  lust.  435;  Hetheriogton  «. 

there  be  no  actual  divorce;  Co.  Litt.  Graham,  6  Biag.  135. 

33  a.  (t)  Co.  LitU  31  a. 

(p)  Co.  Litt.  33  a,  33  b.  (u)  P.  C.  b.  3,  c.  33. 

(q)  Sidney  v.  Sidney,  3  P.  Wms.  (s)  C.  110. 
276.    Yet,  among  the  ancient  Goths, 
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[[tuiHy  viz.  that  it  is  presumed  the  wife  was  privy  to  her 
hasband's  crime.  Howeveri  the  statute  1  Edw.  VI.  c.  12 
abated  the  rigour  of  the  common  law  in  this  particular, 
and  allowed  the  wife  her  dower.  But  a  subsequent  sta- 
tute (y)  revived  this  severity  against  the  widows  of  traitors, 
who  are  now  barred  of  their  dower,  but  not  the  widows 
of  felons.  An  alien  also)]  married  without  the  royal  li- 
cence to  a  British  subject  (2r)  [[cannot  be  endowed,  for  ge- 
nerally no  alien  is  capable  of  holding  lands.  The  wife 
most  be  above  nine  years  old  at  her  husband*s  death, 
otherwise  she  shall  not  be  endowed  (a):  though  in  Brac- 
ton*s  time  the  age  was  indefinite,  and  dower  was  then 
only  due  '^  si  uxor  possit  dotem  pramererif  et  virum  susti" 
nere{b)r 

2.  We  are  next  to  inquire,  of  what  a  wife  may  be  en- 
dowed. And  she  is  now  by  law  entitled  to  be  endowed 
of  all  lands  and  tenements  of  which  her  husband  was 
seised  in  fee  simple  or  fee  tail  at  any  time  during  the  co- 
verture ;  and  of  which  any  issue,  which  she  might  have 
had,  might  by  possibility  have  been  heir  (c).  Therefore, 
if  a  man  seised  in  fee  simple  hath  a  son  by  his  first  wife, 
and  after  marries  a  second  wife,  she  shall  be  endowed  of 
his  lands ;  for  her  issue  might  by  possibility  have  been 
heir,  on  the  death  of  the  son  by  the  former  wife.  But,  if 
there  be  a  donee  in  special  tail,  who  holds  lands  to  him 
and  the  heirs  of  his  body  begotten  on  Jane  his  wife ; 
though  Jane  may  be  endowed  of  these  lands,  yet  if  Jane 
dies,  and  he  marries  a  second  wife,  that  second  wife  shall 
never  be  endowed  of  the  lands  entailed ;  for  no  issue  that 


(y)  5&6£dw.6,  c.11,8.13. 

(s)  Co.  Liu.  by  Harg.  31  b,  n.  (9). 

(a)  A  woman  cannot  consent  to 
marriage,  so  as  to  render  it  a  binding 
engagement,  antil  she  is  twelve,  nor  a 
man  until  be  is  fourteen  yeare  of  age. 
Co.  Lit.  33  a.  Bat  even  an  inchoate 
and  imperfect  marriage,  from  which 
either  of  the  parties  at  the  age  of  con- 


sent may  disagree,  will  be  accounted  in 
law  after  the  death  of  the  husband,  as 
a  lawful  marriage  quoad  doum,  that  is, 
provided  the  wife  was  above  nine  years 
of  age  at  the  husband's  death. — lb. 

(6)  L.2,  C.39,  S.3. 

(e)  Litt.  8.  36,  53;  vide  3  &  4 
Will.  4,  c.  105,  a.  2,  as  to  dower  in 
equitym 
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[[she  could  have,  could  by  any  possibility  inherit  them  (if). 
A  seisin  in  law  of  the  husband  will  be  as  effectual  as  a 
seisin  in  deed,  in  order  to  render  the  wife  dowable  (e);  for 
it  is  not  in  the  wife's  power  to  bring  the  husband's  title 
to  an  actual  seisin,  as  it  is  in  the  husband's  power  to  do 
with  regard  to  the  wife's  lands :  which  is  one  reason  why 
he  shall  not  be  tenant  by  the  curtesy  but  of  such  lands 
whereof  the  wife,  or  he  himself  in  her  right,  was  actually 
seised  in  deed  (/).]]  As  to  the  nature,  however,  of  the 
lands  and  tenements  of  which  she  may  be  endowed,  there 
are  some  few  cases  noticed  in  our  books,  where  her.  title 
does  not  attach :  among  others,  that  of  a  castle  maintained 
for  the  necessary  defence  of  the  realm;  for  that  ought  not 
to  be  divided,  and  the  public  must  be  preferred  to  the  pri- 
vate interest  (g), 

[[3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.]]  There  were  formerly  subsisting  five  species  of 
dower :  [[Dower  by  the  common  lawy  or  that  which  is  be- 
fore described.  Dower  by  particular  custom  (A) ;  as  that 
the  wife  should  have  half  the  husband's  lands,  or  in  some 
places  the  whole,  and  in  some  only  a  quarter.]]  Dower 
de  la  plus  belle,  of  which  no  more  needs  be  said  than  that 
it  was  a  consequence  of  the  military  tenures,  and  that  it 
was  abolished  with  them  (i).  [[Dower  cul  ostium  eccle- 
si(s  (A),  which  was  where  tenant  in  fee  simple  of  full  age, 
openly  at  the  church  door,  where  all  marriages  were  for- 
merly celebrated,  after  affiance  made  and  (Sir  Edward 
Coke  in  his  translation  of  Littleton  adds)  troth  plighted 
between  them,  endowed  his  wife  with  the  whole,  or  such 
quantity  as  he  pleased,  of  his  lands,  at  the  same  time 
specifying  and  ascertaining  the  same ;  on  which  the  wife, 
after  her  husband's  death,   might  enter  vrithout  farther 

(d)  Liu.  8.  53.  (h)  Lift.  s.  37. 

(O  Vide  3  &  4  Will.  4,  c.  104,  s.  3.  (i)  2  Bl.  C.  132. 

(/)  Co.  Litu  31  a.  (k)  Litt  ».  39. 

(g)  Co.  Litt.  31  b  ;  vide  Gerard  v. 
Gerard,  3  Lev.  401  • 
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[[ceremony.  Dower  ex  assensu  patris  (/),  which  was  only 
a  species  of  dower  ad  ostium  ecclesuCy  made  when  the 
husband's  father  was  alive,  and  the  son  by  his  consent, 
expressly  given,  endowed  his  wife  with  parcel  of  his  father's 
lands.^  But  both  the  latter  descriptions  of  dower  (like 
that  de  la  plus  belle)  have  now  disappeared  from  our  sys- 
tem, having  been  abolished  by  a  recent  act  of  parlia- 
ment (m).  We  need  only  consider,  therefore,  the  method 
of  proceeding  to  enforce  a  claim  of  dower  at  the  common 
law,  which  of  the  two  that  remain  is  the  only  usual 
species. 

[[By  the  old  law,  grounded  on  the  feudal  exactions,  a 
woman  could  not  be  endowed  without  a  fine  paid  to  the 
lord ;  neither  could  she  marry  again  vrithout  his  licence, 
lest  she  should  contract  herself,  and  so  convey  part  of  the 
feud,  to  the  lord's  enemy (n).  This  licence  the  lords  took 
care  to  be  well  paid  for;  and,  as  it  seems,  would  some- 
times force  the  dowager  to  a  second  marriage,  in  order  to 
gain  the  fine.  But,  to  remedy  these  oppressions,  it  was 
provided  by  Magna  Carta  (o),  that  the  widow  shall  not  be 
distrained  to  marry  afresh,  if  she  chooses  to  live  without 
a  husband  (j>);  but  shall  not  however  marry  against  the 
consent  of  the  lord ;  and  farther,  that  nothing  shall  be 
taken  for  assignment  of  the  widow's  dower,  but  that  she 
shall  remain  in  her  husband's  capital  mansion-house  for 
forty  days  afler  his  death,  during  which  time  her  dower 
shall  be  assigned.  These  forty  days  are  called  the 
widow's  quarentine,  a  term  made  use  of  in  law  to  signify 
the  number  of  forty  days,  whether  applied  to  this  occa- 
sion or  any  other  (9).    The  particular  lands  to  be  held  in 

(0  Liu.  s.  40.  statute  ;  vide  1  Reeves's  Hist.  Eog. 

(m)  3  &  4  Will.  4,  c.  105,  s.  13.  Law,  p.  242}  CoIeridge*8  Blackstone, 

(n)  Miri.  c.  1,  s.  3.  vol.  ii.  p.  135,  n.  (15). 

(o)  Cap.  7*  (9)  It  signifies,  in  particular,  the 

(p)  Blackstone  says  it  was  also  pro-  forty  days  which  persons  coming  from 

▼ided  that  she  should  "  pay  nothing  infected  countries  are  obliged  to  wait, 

for  her  marriage."    But  this  seems  to  before  they  are  permitted  to  land  ia 

be  an  incorrect  interpretation  of  the  England. 
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[^dower  must  be  assigned  (r)  by  the  heir  of  the  husband, 
or  his  guardian ;  not  only  for  the  sake  of  notoriety,  but 
also  to  entitle  the  lord  of  the  fee  to  demand  his  services 
of  the  heir,  in  respect  of  the  lands  so  holden.  For  the 
heir  by  this  entry  becomes  tenant  thereof  to  the  lord, 
and  the  widow  is  immediate  tenant  to  the  heir  («),  by  a  kind 
of  subinfeudation  or  under-tenancy,  completed  by  this  in- 
vestiture or  assignment ;  which  tenure  may  still  be  created, 
notwithstanding  the  statute  of  Quia  emptoresy  because  the 
heir  parts  not  with  the  fee  simple,  but  only  with  an  estate 
for  life.  If  the  heir  or  his  guardian  do  not  assign  her 
dower  within  the  term  of  quarentine,  or  do  assign  it  un- 
fairly, she  has  her  remedy  at  law,  and  the  sheriff  is  ap- 
pointed to  assign  it  (t).  Or  if  the  heir  (being  under  age) 
or  his  guardian  assign  more  than  she  ought  to  have,  it 
may  be  afterwards  remedied  by  writ  of  admeasurement  of 
dower  («).  If  the  thing  of  which  she  is  endowed  be  divi- 
sible, her  dower  must  be  set  out  by  metes  and  bounds ; 
but  if  it  be  indivisible,  she  must  be  endowed  specially ;  as 
of  the  third  presentation  to  a  church,  the  third  toll-dish  of 
a  mill,  the  third  part  of  the  profits  of  an  office,  the  third 
sheaf  of  tithe,  and  the  like  (x).]] 

4.  Lastly,  we  are  to  inquire  how  dower  may  be  barred^ 
or  otherwise  defeated.  [[A  widow  may  be  barred  of  her 
dower  not  only  by  elopement,  divorce,  the  treason  of  her 
husband,  and  other  disabilities  before  mentioned,  but  also 
by  detaining  the  title-deeds  or  evidences  of  the  estate  firom 
the  heir,  until  she  restores  them(y).]]  A  woman  might 
also,  while  fines  and  recoveries  were  in  force,  be  barred 
by  these  assurances,  as  she  now  may  by  the  new  method 
of  conveyance  appointed  by  the  stat.  3  &  4  Wm.  IV.  c.  74, 
in  substitution  for  a  fine  or  recovery,  in  the  case  of  a  mar- 

(r)  Co.  LUt.  34  b.  35  a.  (c)  Co  Lilt.  32  a. 

(t)  Gilb.Ten.  173.  (y)  Aane  B«diDg6eld't  cue,  9  Rfip. 

(0  Co.  Liu.  34  b.  35  a.  15  b. 

(u)  F.  N.  B.  148  ;  Finch,  I.  314 ; 
ttat.  Westm.  2, 13  Edw.  1,  c.  7. 
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ried  woman.  And  another  method  of  barring  dower  is  by 
jointure(z)9  as  regulated  by  the  stat.  27  Hen.  VIII.  c.  10,  a 
subject  on  which  some  farther  explanation  may  here  be 
desirable. 

[[A  jointure  (which,  strictly  speaking,  signifies  a  joint 
estate,  limited  to  both  husband  and  wife  (a),]]  but  in  its 
more  usual  form  is  a  sole  estate  limited  to  the  wife  only,  ex- 
pectant upon  a  life  estate  in  the  husband)  [[is  thus  defined 
by  Sir  Edward  Coke  (ft) : — "  A  competent  livelihood  of 
^  freehold  for  the  wife,  of  lands  and  tenements ;  to  take 
^  effisct  presently,  in  possession  or  profit,  after  the  decease 
^  of  the  husband;  for  the  life  of  the  wife  at  least."    This 
description  is  fi'amed   fi'om  the  purview  of  the  stat.  27 
Hen.  VIII.  c.  10,  before  mentioned,  commonly  called  the 
statute  of  UseSy  of  which  we  shall  speak  fully  hereafter. 
At  present  it  is  sufficient  to  observe,  that  before  the  mak- 
ing of  that  statute  the  greatest  part  of  the  land  of  England 
was  conveyed  to  uses ;  the  property  or  possession  of  the 
soil  being  vested  in  one  man,  and  the  me  or  profits  thereof 
in  another ;  whose  directions,  with  regard  to  the  disposi- 
tion thereof,  the  former  was  in  conscience  obliged  to  fol- 
low, and  might  be  compelled  by  a  court  of  equity  to  ob- 
serve.   Now,  though  a  husband  had  the  use  of  lands  in 
absolute  fee  simple,  yet  the  wife  was  not  entitled  to  any 
dower  therein,  he  not  being  seised  thereof;  wherefore  it 
became  usual,  on  marriage,  to  settle  by  express  deed  some 
special  estate  to  the  use  of  the  husband  and  his  wife,  for 
their  lives,  in  joint-tenancy  or  jointure ;  which  settlement 
would  be  a  provision  for  the  wife  in  case  she  survived  her 
husband.  At  length  the  statute  of  uses  ordained  that  such 
as  had  the  use  of  lands  should,  to  all  intents  and  purposes, 
be  reputed  and  taken  to  be  absolutely  «euecf  and  possessed 
of  the  soil  itself.    In  consequence  of  which  legal  seisin,  all 

(x)   Veinon'ft  case,  4  Rep.  3  b;  VerDoii*ica8e,4  Rep.3b;  Duchess  of 

Earl  of  Buckinghamshire  v.  Drory,  3  Somerset's  case,  Dy.  97  b. 
Bro.  P.  C.  492.  (fr)  Co.  Litt.  36  b ;  ?ide  Cresswell 

(a)  Vide  DeoDis's  case,  Dy.  248  a ;  o.  Byron,  3  Bro.  C.  C.  362. 
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[[wives  would  have  become  dowable  of  such  lands  as  were 
held  to  the  use  of  their  husbands,  and  also  entitled  at  the 
same  time  to  any  special  lands  that  might  be  settled  in 
jointure,  had  not  the  same  statute  provided  that,]]  upon 
the  husband's  making  or  procuring  to  be  made  [[such  an 
estate  in  jointure  to  the  wife  before  marriage,  she  shall  be 
for  ever  precluded  from  her  dower  (c).  But  then  these 
four  requisites  must  be  punctually  observed:  —  1.  The 
jointure  must^  be  limited  to  (rf)  [[take  effect  immediately 
on  the  death  of  the  husband.  2.  It  must  be  for  her 
own  life  at  least,  aiid  not  pur  outer  vie,  or  for  any  term 
of  years,  or  other  smaller  estate.  3.  It  must  be  made 
to  herself,  and  no  other  in  trust  for  her.  4.  It  must 
be  made,^  and  must  appear  by  the  deed  {e)  to  be, 
[[in  satisfaction  of  her  whole  dower,  and  not  of  any  par- 
ticular part  of  it.  If  the  jointure  be  made  to  her  after 
marriage,  she  has  her  election  after  her  husband's  death, 
and  may  either  accept  it  or  refuse  it,  and  betake  herself 
to  her  dower  at  common  law ;  for  she  was  not  capable 
of  consenting  to  it  during  coverture.  And  if,  by  any  fraud 
or  accident,  a  jointure  made  before  marriage (/)  proves  to 
be  on  a  bad  title,  and  the  jointress  is  evicted,  or  turned  out 
of  possession,  she  shall  then,  by  the  provisions  of  the 
same  statute,  have  her  dower  pro  tanto  at  the  common 
law  iff). 


(c)  Verooa's  case,  4  Rep.  1,  2. 

(d)  This  alteration  of  Blackstone's 
text  is  suggested  by  Mr.  Justice  Cole- 
ridge— Coleridge's  Blackstooe,  vol.  2. 
p.  138. 

(«)  Tinney  v.  Tinney,  3  Atk.  8. 

(  f)  Vide  Beard  v.  Nuthall,  1  Vera. 
428. 

(g)  These  settlements  previous  to 
marriage,  seem  to  have  been  in  use 
among  the  ancient  Germans,  and  their 
kindred  nation  the  Gauls.  Of  the 
former  Tacitus  gives  us  this  account : 
— *'  Dotem  non  uxor  marito,  ted  uxori 


tt 


marittu  affert :  intenunt  parentet  et 
'*  propinqui,  et  munera  probant."  (De 
Mor.  Germ.  c.  18.)  And  Cssar  (De 
Bello  Gallico,  1.  6,  c.  18)  has  given 
us  the  terms  of  a  marriage  settlement 
among  the  Gauls,  as  nicely  calculated 
as  any  modern  jointure: — "  Firt, 
quantas  pecuniai  ah  uxoribui  dotii 
nomine  acceperunt,  tantut  ex  suts 
"  bonit,  aitimatione facta,  cum  dotibue 
*'  communicant.  Hujus  omnis  peeunid: 
**  conjnnctim  ratio  habetur,fructu9que 
*'  servantur,  Uter  eorum  vita  super- 
**  avitf  ad  turn  pan  utriu$q[iu  cum 


(( 


(( 
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[There  are  some  adyantages  attending  tenants  in  dower 
that  do  not  extend  to  jointresses;  and  so  fftce  versd,  join- 
tresses are  in  some  respects  more  privileged  than  tenants 
in  dower.    Tenant  in  dower  by  the  old  common  law  is 
subject  to  no  tolls  or  taxes;  and  hers  is  almost  the  only 
estate  on  which,  when  derived  from  the  king's  debtor,  the 
king  cannot  distrain  for  his  debt,  if  contracted  during  the 
coverture(^).     But,  on  the  other  hand,  a  widow  may  enter 
at  once,  without  any  formal  process,  on  her  jointure  land ; 
whereas  no  small  trouble,  and  a  very  tedious  method  of 
proceeding,  is  necessary  to  compel  a  legal  assignment  of 
dower(A).)]    So,  though  dower  be  forfeited  by  the  treason  (i) 
of  the  husband,  or  by  the  wife's  adultery  (A),  yet  the  title 
to  lands  settled  in  jointure  remains,  in  either  case,  unim- 
peached. 

Independently  of  the  bar  by  jointure,  if  the  husband 
makes  any  provision  for  his  wife  by  will,  or  otherwise,  in 
such  manner  as  clearly  to  indicate  an  intention  that  it 
shall  be  taken  in  lieu  of  dower,  she  will  be  barred  of 
dower  by  her  acceptance  after  his  death,  of  the  provision 
so  made;  but  she  is  allowed  her  option  whether  she  vnll 
accept  it  or  not(/). 

Dower  may  also  be  barred  by  the  husband's  taking  a 
conveyance  of  his  land  in  a  form  properly  adapted  to  that 
purpose.  Of  these  forms  there  are  several,  called,  convey^ 
ances  to  uses  to  bar  dower  {m),  on  which  it  is  unnecessary 
in  this  place  to  say  more  than  that  they  are  the  contriv- 
ance of  conveyancers,  founded  on  the  Statute  of  Uses 

"fntctihuM  ntpiriarum  temporum  per-  (h)  Co.  Litl.  36  b. 

'*  venit."  The  dauphin'ft  commentator  (i)  Ibid.  37  a. 

on  Cssar  tuppoMS  that  this  Gaulish  (Jk)  Sidney  v,  Sidney,  2  P.  Wmt. 

cnstom  was  the  groand  of  the  new  277. 

regnlatioDs  made  by  Jnstinian  (Nov,  (I)   Co.  Litt  by  Harg.  36  b,  n.  1 ; 

97)  with  regard  to  the  provision  for  Thompson  o.  Nelson,   1   Cox,  447  ; 

widows    amimg   the    Romans ;    but  Ayres  v.  WiUis,  1  Ves.  sen.  230,  tide 

surely  there  is  as  much  reason  to  sup-  3  &  4  Wm.  4,  c.  105,  s.  9,  10. 

pose  that  it  gave  the  hint  for  our  sta-  (m)    Butler's    Fearne,  346—349, 

tutable  jointures.  9th  edit. 
(g)  Co.  LittQI  a;  F.  N.  B.  IdO. 

VOL.  I.  S 
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before  mentioned^  and  intended  to  give  the  husband  a 
clear  dominion  over  the  property  he  purchases,  free  from 
future  claim  of  his  wife ;  these  forms  being  so  managed  as 
to  vest  in  him  the  effective  ownership,  but  not  precisely 
such  an  estate  as  by  the  rules  of  law  would  be  subject  to 
dower. 

While  various  methods  have  thus  for  a  long  time  past 
existed,  in  which  the  widow*s  right  was  capable  of  being 
effectually  barred,  it  was  nevertheless  up  to  a  late  period 
of  our  legal  history,  secure  (if  not  barred)  from  liability  to 
be  defeated  by  any  alienation  that  the  husband  might 
think  fit  to  make  of  his  estate ;  her  title  always  remaining 
paramount  to  that  of  the  alienee  (n).  And  while  dower 
retained  its  original  importance,  no  just  objection  could 
be  made  to  thid  principle,  for  though  it  operated  as  a 
clog  on  the  transfer  of  property,  it  was  evidently  essen- 
tial to  the  full  protection  of  the  widow's  right.  But  at 
the  period  to  which  we  refer,  that  right  had  long  sunk 
into  comparative  insignificance,  owing  first  to  the  facility 
with  which  it  was  capable  of  being  barred,  secondly,  to 
the  great  increase  in  modem  times  of  personal  property 
(out  of  which  the  husband  might  make  ample  provision 
for  the  wife  by  way  of  testamentary  disposition,  and  of 
which,  if  he  died  intestate,  she  became  entitled  to  her 
share,)  and  lastly,  to  the  effect  of  the  Statute  of  Wills, 
which,  by  making  real  property  devisable,  empowered  him 
to  provide  for  her  out  of  the  real  estate,  by  will.  Under 
these  circumstances  there  appeared  to  be  no  sufficient 
reason  for  continuing  the  inconvenient  restraint  which  the 
law  of  dower  tended  to  impose  on  the  husband's  aliena- 
tion ;  and  by  the  statute  3  &  4  Will.  IV.  c.  106,  it  is  con- 
sequently provided  that  all  dispositions  which  he  may 
make  of  his  land  (whether  absolute  or  partial,  and  whe- 
ther by  conveyance  in  his  lifetime,  or  by  will,)  and  all 
debts  and  incumbrances  to  which  it  may  be  subject,  shall 
be  deemed  to  be  valid  and  effectual,  as  against  his  widow's 

(n)  Co.  LitU  32  a. 
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right  to  dower.  The  same  act  also  gives  still  greater  fa- 
cilities than  before  existed,  for  the  barring  of  dower,  which 
it  allows  to  be  effected  by  a  simple  declaration  for  that 
purpose,  introduced  into  the  deed  by  which  the  land  is 
coDveyed  to  the  husband,  or  into  any  deed  executed  by 
him,  or  into  his  last  will  and  testament.  And  it  is  far- 
ther enacted,  that  where  the  husband  devises  for  his 
wife's  benefit  any  part  of  his  land  that  had  been  subject 
to  her  dower,  she  shall  be  thereby  excluded  from  her 
claim  of  dower,  unless  a  contrary  intention  is  declared  by 
the  will ;  though  it  is  otherwise  as  to  a  bequest  of  person- 
alty, or  of  land  on  which  her  claim  would  not  attach ;  for 
in  the  absence  of  a  declaration  to  the  contrary,  that  shall 
not  be  sufficient  to  exclude  her  title  as  dowress  (o).  It  is 
to  be  observed,  however,  that  none  of  the  provisions  of 
this  act  apply  to  the  case  of  women  married  on  or  before 
1st  January,  1834;  and  that  as  to  these  the  former  law 
consequently  remains  in  its  full  force. 

[[It  is  curious  to  observe  the  several  revolutions  which 
the  doctrine  of  dower  has  undergone  since  its  introduc- 
tion into  England.  The  wife's  claim  seems  first  to  have 
extended  to  a  moiety  of  the  husband's  lands,  but  forfeit- 
able by  incontinency  or  a  second  marriage,  and  such  is 
still  the  case  where  the  tenure  is  in  gavelkind.  By  the 
famous  charter  of  Henry  I.  this  condition,  of  widowhood 
and  chastity,  was  only  required  in  case  the  husband  left 
any  issue  (p);  and  afterwards  we  hear  no  more  of  it. 
Under  Henry  the  Second,  according  to  Glanvil  (y),  the 
dower  ad  ostium  ecclesicB  was  the  most  usual  species  of 
dower:  and  here,  as  well  as  in  Normandy (r),  it  was  bind- 
ing upon  the  wife,  if  by  her  consented  to  at  the  time  of 

(o)    Vide  Clialmera  v.   Storil,  2  wumurit,  dotem  qnidem  hahebit,  dum 

Ves.  6t  Bea.  224 ;  Dickson  o.  Robin-  enrjnu  tuum  UgUinu iervaverit.  (Cart, 

foo,  Jacob,  503.  Hen.  1»  a.d.  1101.    Tntrod.  to  great 

(p)  Si  mortuo  viro  uxor  ^us  rtnutnm  Charter,  edit.  Oxon.  p.  iv. 

tmtt  tt  nn§  liberii  fturit,  detem  tumm  (q)  L.  6,  o.  1  &  2» 

habebit;  it  vera  uxor  cum  liber  it  re-  (r)  Gr.  Cottstum.  c.  101. 

s2 
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[[marriage.  Neither,  in  those  days  of  feudal  rigour,  was 
the  husband  allowed  to  endow  her  ad  ostium  ecclesue  with 
more  than  the  third  part  of  the  lands  whereof  he  then 
was  seised,  though  he  might  endow  her  with  less;  lest  by 
such  liberal  endowments  the  lord  should  be  defrauded  of 
his  wardships  and  other  feudal  profits  (s).  But  if  no  spe- 
cific dotation  was  made  at  the  church  porch,  then  she  was 
endowed  by:  the  common  law  of  the  third  part  (which  was 
called  her  dos  rationabilis)  of  such  lands  and  tenements, 
as  the  husband  was  seised  of  at  the  time  of  the  espousals, 
and  no  other;  unless  he  specially  engaged  before  the 
priest  to  endow  her  of  his  fiiture  acquisitions  (t) ;  and,  if 
the  husband  had  no  lands,  an  endowment  in  goods, 
chattels,  or  money,  at  the  time  of  espousals,  was  a  bar  of 
any  dower  (u)  in  lands  which  he  afterwards  acquired  (^). 
In  King  John's  Magna  Carta,  and  the  first  charter  of 
Henry  III.  (y) ;  no  mention  is  made  of  any  alteration  of 
the  common  law,  in  respect  of  the  lands  subject  to  dower: 


(f )  Bract.  1. 2,  c.  99,  a.  6. 

(t)  De  quistu  tuo  (Glanv.  ibid.) 
de  terrii  aequUitit  et  aequirendit, 
(Bract,  ibid.) 

(u)  Glanv.  1.  6,  c.  2. 

(f)  When  sprcial  endowmeDta  were 
made  ad  ottium  eeeUM,  the  husbaDd, 
after  affiance  made,  and  troth  plighted, 
used  to  declare  with  what  specific 
lands  be  meant  to  endow  his  wife, 
(quod  dotal  earn  de  tali  manerio  cum 
pertintntiis,  &c.  Bract,  ibid.)  and 
tbeiefore  in  the  old  York  ritual  (Seld. 
Ux.  Hebr.  1.  2,  c.  27.)  there  is  at  this 
part  of  the  matrimonial  service,  the 
following  rubric :  "  ioeerdoi  interroget 
*'  doUm  mulierii;  et  n  terra  ei  in 
"  dotem  detur,  tunc  dicatur  ptaimut 
"  iite,  &c."  When  the  wife  was  en- 
dowed generally  (tiM  quit  uxorem 
tuam  dotaverit  in  generali,  de  omnilntt 
ierrit  et  teiiementit;  Bract,  ibid.)  the 


husband  seems  to  have  said,  "with 
all  my  lands  and  tenements  I  thee 
endow ;"  and  then  they  all  became 
liable  to  her  dower.  When  he  en- 
dowed her  with  personalty  only,  he 
used  to  say,  **  with  all  my  worldly 
*<  goods,  (or,  as  the  Salisbury  ritual 
"  has  it,  with  all  my  worldly  chattel) 
"  1  thee  endow;"  which  entitled  the 
wife  to  her  thirds,  or  part  rationabilit, 
of  his  personal  estate,  which  is  pro- 
vided for  by  Magna  Carta,  c.  26, 
and  will  be  farther  treated  of  in 
the  course  of  this  book ;  though  the 
retaining  this  last  expression  in  our 
modem  liturgy,  if  of  any  meaning  at 
all,  can  now  refer  only  to  the  right 
of  maintenance,  which  she  acquires 
during  coverture,  out  of  her  husband's 
personally, 
(y)  A.  D.  1216,  c.  7,  edit.  Oxon. 
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[Hbnt  in  those  of  1217  and  1224,  it  is  particularly  provided, 
that  a  widow  shall  be  entitled  for  her  dower  to  the  third 
part  of  all  such  lands  as  the  husband  had  held  in  his  life- 
time (z);  yet  in  case  of  a  specific  endowment  of  less  ad 
ostium  ecclesitBy  the  widow  had  still  no  power  to  waive  it 
after  her  husband's  death.  And  this  continued  to  be  law 
during  the  reigns  of  Henry  III.  and  Edward  I. (a).  In 
Henry  IV.'s  time  it  was  denied  to  be  law,  that  a  woman 
can  be  endowed  of  her  husband's  goods  and  chattels  (i): 
and  under  Edward  IV.  Littleton  lays  it  down  expressly, 
that  a  woman  may  be  endowed  ad  ostium  ecclesicB  with 
more  than  a  third  part(c):  and  shall  have  her  election, 
after  her  husband's  death,  to  accept  such  dower  or  refuse 
it,  and  betake  herself  to  her  dower  at  common  law  (d).)] 

And  now  even  the  common  law  dower  itself,  after 
falling  by  several  gradations  from  its  original  conse- 
quence, under  the  influence  of  the  causes  already  ex- 
plained, is  at  length  by  the  late  statute  reduced  to  a  right 
of  the  most  precarious  description,  which  the  husband 
may  bar  or  defeat  at  his  pleasure;  though  if  he  fails  to 
exercise  that  power,  the  widow  is  still  in  a  condition  to 
assert  her  title  as  against  the  heir. 

(s)  AuignttuT  auUm  ei  pro  dott  iua  (a)  Bnct.  tt6i  gup, ;  Britton,  c.  101 , 

tertia  part  totiut  Urrm  mariti  mi  qum  102 ;  Flet  1.  6,  c.  23,  ft.  1 1 ,  12. 
mafuit  in  vita  sua,  nisi  dt  minari  do-  (b)  P.  7  Hen.  4, 13, 14. 

tata  fuerit  ad  ofttum  icclnUt,  c.  7.  (e)  SecL  39 ;  F.  N.  B.  150. 

Ibid.  (d)  Sect  41. 
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CHAPTER   V. 


OF  ESTATES  LESS  THAN  FREEHOLD. 


Having  now  investigated,  in  some  measure,  the  nature  of 
freehold  estates,  we  arrive  at  the  consideration  of  those 
which  are  less  than  freehold,  and  to  which  the  law  con- 
sequently applies  the  denomination  of  chattels  real.  For 
it  is  to  be  understood  that  in  our  law,  chattel  is  a  term 
used  to  express  any  kind  of  property  which,  having  regard 
either  to  the  subject-matter  or  the  quantity  of  interest 
therein,  is  not  freehold.  The  appellation  was  originally 
derived  from  the  technical  Latin  word  catalla,  which 
among  the  Normans  primarily  signified  only  beasts  of 
husbandry,  or,  as  we  still  call  them,  cattle;  but  in  a 
secondary  sense  was  applicable  to  all  moveables  in  gene- 
ral, and  not  only  to  these,  but  to  whatever  was  not  a 
fief  or  feud;  to  which  among  the  Normans  there  were  two 
requisites,  a  given  degree  of  duration  as  to  time,  and  im- 
mobility with  regard  to  place  (a).  And  it  is  in  this  latter 
more  extended  and  negative  sense  that  our  own  law 
adopts  the  term,  considering  as  a  chattel  whatever 
amounts  not  to  freehold;  which,  like  the  Norman  fief,  re- 
quires, as  we  have  seen,  immobility  in  respect  of  the  sub- 
ject-matter (ft),  and  a  given  degree  of  duration,  that  is, 
a  duration  for  a  life  at  least  (c),  either  absolute  or  deter- 
minable on  contingency  (<2),  as  regards  the  quantity  of 
interest  or  estate.  Any  estate  in  lands  and  tenements, 
which  amounts  not  to  freehold,  is  consequently  a  chattel; 

(a)  2  Bl.  Com.  386.  (c)  Vide  tup.  p.  217. 

(b)  Vide  tup.  p.  156.  (d)  Vide  $up,  p.  240. 
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but  inasmuch  as  it  conceras,  or^  according  to  the  tech- 
nical expression^  savours  of,  the  realty  (e),  it  is  denomi- 
nated a  chattel  real^  in  order  to  distinguish  it  from  things 
which  have  no  concern  with  the  realty,  yiz.  mere  move- 
ables, and  the  rights  connected  with  them;  and  such 
things  as  these  are,  on  the  other  hand,  often  described  as 
chattels  personal. 

Chattels  of  either  description  are  inferior,  it  is  to  be 
observed,  in  the  eye  of  the  law,  to  freehold;  and  they 
form  a  subordinate  class  of  property,  the  different  species 
of  which  are  subject  in  many  respects,  to  the  same  inci- 
dents ;  so  that  chattels  real  are,  for  many  purposes, 
personalty.  Thus,  though  at  common  law  a  freehold 
interest  in  corporeal  hereditaments  can  in  general  only 
pass  by  livery  of  seisin,  a  chattel  interest  in  them  might 
always  pass  without  such  ceremony,  which  was  no  more 
requisite  in  such  case,  than  it  would  be  in  the  transfer 
of  a  mere  chattel  personal.  A  chattel  real  belongs  also, 
on  the  death  of  the  owner,  to  his  executor  or  adminis- 
trator, like  a  chattel  personal,  and  does  not  descend, 
like  a  freehold  of  inheritance,  to  his  heir.  So  the  in- 
terest in  a  chattel  real,  as  in  a  chattel  personal,  may 
be  made  to  commence  in  futuro,  which,  as  we  shall  see 
hereafter,  was  not  allowed  at  common  law  as  U>  the  free- 
hold in  a  corporeal  hereditament.  And  lastly,  we  may 
observe  that  the  tenant  of  a  chattel  real  is  not  said  to  be 
seised,  like  the  tenant  of  the  freehold,  but  to  be  possessed 
only,  as  if  it  were  a  chattel  personal. 

[X){  estates  that  are  less  than  freehold,  there  are  three 
sorts :  I,  estates  for  years ;  2,  estates  at  vnll ;  3,  estates 
by  sufferance.]] 

I.  An  estate  for  years  (/)  is  where  a  man  has  an  inte* 
rest  in  lands  and  tenements,  and  a  possession  thereof  by 
virtue  of  such  interest,  for  some  fixed  and  determinate 
period  of  time ;  as  in  the  case  where  lands  are  let  [[for  the 
term  of  a  certain  number  of  years,  agreed  upon  between 

(«)  Co.  Liu.  1 18  b.  (/)  As  to  Ibis  estate,  vide  Co.  Litt.  43  b-54  b. 
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[[the  lessor  and  the  lessee  (g),  and  the  lessee  enters  there- 
on (A) ;]]  and  this  amounts  but  to  a  chattel  real,  however 
long  the  period  of  time  for  which  the  lands  are  demised ; 
for  in  contemplation  of  law,  no  interest  for  a  certain  and 
determinate  period  of  time,  even  for  1000  years,  is  as 
large  as  an  estate  for  life(i},  which,  as  we  have  seen,  is  the 
lowest  description  of  freehold. 

[[If  the  lease  be  but  for  half  a  year,  or  a  quarter,  or 
any  less  time,  this  lessee  is  respected  as  a  tenant  for 
years,  and  is  styled  so  in  some  legal  proceedings ;  a  year 
being  the  shortest  term  which  the  law  in  this  case  takes 
notice  of  (J).  And  this  may,  not  improperly,  lead  us  into 
a  short  digression  concerning  the  division  and  calculation 
of  time  by  the  English  law. 

The  space  of  a  year  is  a  determinate  and  well-known 
period,  consisting  commonly  of  365  days ;  for,  though  in 
bissextile  or  leap-years  it  consists  properly  of  366,  yet  by 
the  stat.  21  Hen.  III.  the  increasing  day  in  the  leap-year, 
together  vrith  the  preceding  day,  shall  be  accounted  for 
one  day  only.  That  of  a  month  is  more  ambiguous; 
there  being,  in  common  use,  two  ways  of  calculating 
months ;  either  as  lunar,  consisting  of  twenty-eight  days, 
the  supposed  revolution  of  the  moon,  thirteen  of  which 
make  a  year;  or  as  calendar  months  of  unequal  lengths, 
according  to  the  Julian  division  in  our  common  almanacks, 
commencing  at  the  calends  of  each  month,  whereof  in  a 
year  th^re  are  only  twelve.^  A  month  in  law  is,  in  matters 


(g)  We  may  here  remark,  ODce  for 
all,  that  the  termiDatiooi  of  '*  — or*' 
aod  "  — ee'*  obtain,  iD  law,  the  one  an 
active,  the  other  a  passive  sigotfica- 
tion ;  the  former  ustially  denoting  the 
doer  of  any  act,  the  latter  him  to  whom 
it  is  done.  The  feoffor  is  he  that  mak- 
eth  a  feoffment ;  the  feoffee  is  he  to 
whom  it  is  made :  the  donor  is  one 
that  gtveth  lands  in  tail ;  the  donee  is 
he  who  receiveth  it :  he  that  granteth 
a  lease  is  denominated  the  lessor ;  and 
he  to  whom  it  is  granted  the  lessee. — 
Utt.  s.  57. 


(h)  Lilt.  68. 

(t;  Co.  Lilt  46  a.  The  reason  of 
this  is  to  be  found  in  the  precarious 
nature  of  these  leases  for  years,  under 
the  ancient  law ;  and  also  in  the  fact 
that  they  were  then  commonly  for  short 
terms;  for  terms  of  greater  length 
being  in  the  nature  of  rare  exceptions 
from  a  general  rule,  acquired  no  dis* 
tioct  or  separate  consideration.  Vide 
poft,  p.  266 ;  Theobald  v.  Duffoy,  9 
Mod.  102 ;  fiac.  Leases,  &c. 

0*)  Liu.  67. 
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temporal,  a  lunar  month,  or  twenty-eight  days ;  in  mat- 
ters ecclesiastical,  a  calendar  month  (k) :  though  this  is  a 
rule  of  the  most  general  description,  and  yields  easily  to 
exception  where  custom  or  the  obvious  meaning  of  par- 
ties in  the  particular  transaction,  or  any  other  special  con- 
sideration, makes  it  reasonable  to  depart  from  the  proper 
construction  of  the  term  month  (/).  The  ordinary  rule, 
however,  applies  to  the  case  of  a  lease.  And  consequently 
\jBL  lease  for  "  twelve  months'*  is  only  for  forty-eight  weeks. 
But  if  it  be  for  "  a  twelvemonth"  in  the  singular  number, 
it  is  good  for  the  whole  year  (iw);  for  herein  the  law  re- 
cedes from  its  usual  calculation,  because  the  ambiguity 
between  the  two  methods  of  computation  ceases ;  it  being 
generally  understood  that  by  the  space  of  time  called 
thus,  in  the  singular  number,  a  twelvemonth,  is  meant  the 
whole  year,  consisting  of  one  solar  revolution.  In  the 
space  of  a  day  all  the  twenty-four  hours  are  usually 
reckoned  (n).  Therefore,^  in  general,  pf  I  am  bound  to 
pay  money  on  any  certain  day,  I  discharge  the  obligation 
if  I  pay  it  before  twelve  o'clock  at  night ;  after  which  the 
following  day  commences.]]  And  it  is  also  a  general  prin- 
ciple (though  one  from  which  it  is  often  necessary,  for 
the  sake  of  justice,  to  deviate)  that,  with  a  view  to  con- 
venience, the  law  will  consider  the  ordinary  periods  of  time 
vnthout  regard  to  their  fractional  parts.  Thus  half  a  year 
consists  of  182  days,  and  a  quarter  of  a  year  of  91;  the 
remaining  hours  being  in  either  case  rejected  (o).  [[But 
to  return  to  estates  for  years. 

These  estates  were  originally  granted  to  mere  farmers 
or  husbandmen,  who  every  year  rendered  some  equivalent 
in  money,  provisions,  or  other  rent,  to  the  lessors  or  land- 

(k)  Lang  v.  Gale,  1  Man.  6:  Sel.  (fi)  Co.  Liu.  135a;  Maund's  case, 

117;  Lacoo  v.  Hooper,  6  T.  R.  226 ;  7  Rep. 28  b ;  Uuppa  v.  Mayo,  I  Sauiid. 

BluDt  V.  Heslop,  3  Nev.  &  Per.  653 ;  287;  Barbridge  v.  Manoen,  3  Camp. 

2  Dl.  Com.  141.  194. 

(0  Davy  V.  Salter,  3  Salk.  346 ;  (o)   Co.  Litt   135  b  ;  Bishop  of 

Rex  V.  CussoQS.  1  Sid.  186  ;  Hipwell  Peterborough  v.  Catesby,  Cro.  Jac. 

V.  Knight.  1  Y.  &  Col.  401.  167  ;  Yelv.  100 ;  Dy.  346  a. 

(m)  Catesby *s  case,  0  Rep  62  a. 
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pords;  butyin  order  to  encourage  them  to  manure  and 
cultivate  the  ground,  they  had  a  permanent  interest 
granted  them,  not  determinable  at  the  will  of  the  lord. 
And  yet  their  possession  was  esteemed  of  so  little  conser 
quence,  that  they  were  rather  considered  as  the  bailiffs  or 
servants  of  the  lord,  who  were  to  receive  and  account  for 
the  profits  at  a  settled  price,  than  as  having  any  property 
of  their  own  (p).  And  therefore  they  were  not  allowed  to 
have  a  freehold  estate ;  but  their  interest,  such  as  it  was, 
vested  after  their  deaths  in  their  executors,  who  were  to 
make  up  the  accounts  of  their  testator  with  the  lord  and 
his  other  creditors,  and  were  entitled  to  the  stock  upon 
the  farm.  The  lessee's  estate  might  also,  by  the  ancient 
law,  be  at  any  time  defeated]]  by  a  collusive  recovery 
suffered  by  the  tenant  of  the  freehold  in  an  action  brought 
against  him  for  the  purpose  (q). 

[[While  estates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  were  usually  very  short,  like  our  modem 
leases  upon  rack-rent ;  and  indeed  we  are  told  (r)  that  by 
the  ancient  law  no  leases  for  more  than  forty  years  were 
allowable ;  because  any  longer  possession,  especially  when 
given  without  any  livery  declaring  the  nature  and  duration 
of  the  estate,  might  tend  to  defeat  the  inheritance.  Yet 
this  law,  if  ever  it  existed,  was  soon  antiquated ;  for  we 
may  observe,  in  Madox's  collection  of  ancient  instruments, 
some  leases  for  years  of  a  pretty  early  date,  which  con- 
siderably exceed  that  period  (s) ;  and  long  terms,  for  three 
hundred  years  or  a  thousand,  were  certainly  in  use  in  the 
time  of  Edw.  III.  {t),  and  probably  of  Edw.  I.  (te).  But 
certainly,  when  by  the  stat.  21  Hen.  VIII.  c.  15,  the  termor 
(that  is,  he  who  is  entitled  to  the  term  of  years)  was  pro- 

(p)  Bac.  Leases.  No.  239,  fol.  140 ;  demise  for  eighty 

(9)  Co.  UXL  46  a ;  2  Inst.  321 ;  years,  21  Rich.  2 ;  ib.  No.  245,  fol. 

Flower  v.  Rtgden,   Cro.  Eliz.  284;  146,  for  the  like  term,  a.d.  1429;  tb. 

Pledgard  v.  Lake,  ib.  718 ;  Reeves's  No.  248,  fol.  148,  for  fifty  years,  7 

Hist  Eng.  Law,  vol.  iv.  p.  232.  Edw.  4. 

(r)  Mirror,  c.  2,  a-  27  ;  Co.  Litt.  (1)  32  An.  pi.  6 ;  Bro.  Abr.  t  JUor- 

45  b,  46  a.  daunteitor,  42 ;  Spoliation,  6. 

(i)   Madox,  Formulure  Anglican,  (u)  Stat,  of  mortmain,  7  Edw.  1. 
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[[tected  against  these  fictitions  recoveries,  and  his  interest 
rendered  secure  and  permanent  (^r),  long  terms  began  to 
be  more  frequent  than  before,  and  were  afterwards  exten- 
sively introduced,  being  found  extremely  convenient  for 
family  settlements  and  mortgages. 

Every  estate  which  must  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years. 
And  therefore  this  estate  is  frequently  called  a  term,  tev" 
minus,  because  its  duration  or  continuance  is  bounded, 
limited,  and  determined ;  for  every  such  estate  must  have 
a  certain  beginning  and  certain  end  (y ).    But  id  cerium 
e$tf  quad  cerium  reddi  poiesi  ;  therefore  if  a  man  make  a 
lease  to  another,  for  so  many  years  as  J.  S.  shall  name, 
it  is  a  good  lease  for  years  (z) ;  for  though  it  is  at  pre- 
sent uncertain,  yet  when  J.  S.  hath  named  the  years,  it 
is  then  reduced  to  a  certainty.     If  no  day  of  commence- 
ment is  named  in  the  creation  of  this  estate,  it  begins 
fi-om  the  making,  or  delivery,  of  the  lease  (a).    A  lease 
for  so  many  years  as  J.  S.  shall  live,  is  void  from  the  be- 
ginning (&) ;  for  it  is  neither  certain,  nor  can  ever  be  re- 
duced to  a  certainty,  during  the  continuance  of  the  lease. 
And  the  same  doctrine  holds,  if  a  parson  make  a  lease  of 
his  glebe  for  so  many  years  as  he  shall  continue  parson 
of  Dale ;  for  this  is  still  more  uncertain.     But  a  lease  for 
twenty  or  more  years,  if  J.  S.  shall  so  long  live,  or  if  he 
should  so  long  continue  parson,  is  good  (c) ;  for  there  is 
a  certain  period  fixed,  beyond  which  it  cannot  last ;  though 
it  may  determine  sooner,  on  the  death  of  J.  S.  or  his  ceas- 
ing to  be  parson  there.^ 

As  already  observed,  the  word  ierm,  when  applied  to 
this  description  of  estate,  signifies  the  estate  itself  which 
the  grant  confers,  and  not  merely  the  period  of  time  spe- 
cified in  the  grant ;  [^and  therefore  the  ierm  may  expire 
during  the  continuance  of  the  time;  as  by  surrender,  for- 

(x)  Vide  Atcongh*B  case,  9  Rep.  35  b. 

136 ;  Bradiman't  case,  6  Rep.  57«  (a)  Co.  Litt  46  b. 

(y)  Co.  Liu.  45  b.  {b)  lb.  45  b. 

(t)  Bishop  of  Bath's  case,  6  Rirp.  (c)  lb. 
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irttni^fC::4S»»:t-r  •jutA  *!3*n:::  cor  j  lii*  rsnadxio^r  itbd  beea  to 
ff '><;&  ftfi^  af'jv  t^  tx^crtiaciL  i^  i3ifr  sut  2aK.  ir  ihk  case 

Ail  aia  eitatte  for  jcars  wi^  zm'X  cnaiai,  ax  cgoudoq  hw, 
)^ki(;  a  fr»ei»j^  W  Urery  cfs^ukM^  *f.  tbe  tesant,  in  proper 
tocJuckal  \ujzvkz%  i§  dtx  s&yi  u>  be  waatd^  bet  to  be  pof- 
$emed*  XeitL^  (or  tht  ct*^t.'6rA  o(  this  estate  is  it  fxoper 
to  lirriit  hio^  mstn  wcA  Li«  Af£ry«  as  in  the  case  of  a  free- 
hfAd  of  iiiberitaiMDe.  The  correct  Htt  hation  is  to  a  man  and 
to  his  exeemiors  amd  admdjustratan  ;  thoGgfa  it  is  sufficient 
if  it  be  irranted  to  himself  onhr,  witboat  mention  of  his 
personal  representatires ;  for  in  these  the  law  will  rest  it, 
without  any  special  wcmls  of  Kmitation,  cm  his  death. 

Again,  as  it  required  no  Bvay  of  sdm,  so  at  common 
law  this  estate,  for  whaterer  length  of  duration,  might  be 
constituted  by  mere  agreement,  rerbal  or  written,  if  fol- 
lowed up  by  the  entry  of  the  grantee.  But  by  the  statute 
of  fratids,  29  Car.  II.  c.  3,  no  lease  shall  now  be  effectual 
for  more  than  three  years,  unless  put  into  writing  and 
signed  by  the  party  or  his  agent,  duly  authorized  («). 

It  is  also  to  be  remarked  that  the  bare  grant  or  agree- 
ment does  not  in  itself  vest  a  complete  estate  for  term  of 
years  in  the  grantee:  it  only  gives  him  a  right  of  entry  on 
the  tenement,  which  right  is  called  his  interest  in  the 
term,  or  %ntere$$e  termini  (/).  But  when  he  has  actually 
so  entered,  the  estate  is  then,  and  not  before,  completely 
vested  in  him.  However  the  interesse  termini  is  so  far  in 
the  nature  of  an  estate,  that  even  before  entry,  the  lessee 

(H)  Co.  Liu.  46  b.  (/)  2  Bl.  C.  144 ;  Plowd.  198 ; 

(t)  At  to  this  provbioo,  fid«  Edge  Doe  v.  Walker,  6  Barn.  &  Ciett.111; 
V,  KirifTord,  1  Tyrw.  396 ;  Lord  Bol-  Co.  LiU.  338  a»  270  a ;  Neale  v,  Mac- 
ton  V.  romlin,  6  Ad.  Ac  Kl.  866.  keoxie,  I  Mee.  &  WeJs.  747. 
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may  grant  it  over  to  another;  though,  on  the  other  hand, 
a  lessee  before  entry,  is  not  in  a  condition  to  maintain 
an  action  of  trespass  for  an  injury  to  the  land  (g), 

PTenant  for  term  of  years  hath  incident  to  and  insepar- 
able from  his  estate,  unless  by  special  agreement,  the 
same  estovers  which  we  formerly  observed  (A)  that  tenant 
for  life  was  entitled  to ;  that  is  to  say,  house-bote,  fire- 
bote,  plough-bote,  and  hay-bote  (i) ;  terms  which  have 
been  already  explained  (J), 

With  regard  to  emblements,  or  the  profits  of  lands 
sowed  by  tenant  for  years,  there  is  this  difference  between 
him  and  tenant  for  life :  that  where  the  term  of  tenant 
for  years  depends  upon  a  certainty,  as  if  he  holds  from 
Midsummer  for  ten  years,  and  in  the  last  year  he  sows  a 
crop  of  com,  and  it  is  not  ripe  and  cut  before  Midsummer, 
the  end  of  his  term,  the  landlord  shall  have  it,]]  in  the  ab- 
sence of  any  special  contract  or  custom  to  the  contrary ; 
[[for  the  tenant  knew  the  expiration  of  his  term,  and  there- 
fore it  was  his  own  folly  to  sow  what  he  never  could  reap  the 
profits  of  (A).  But  where  the  lease  for  years  depends  upon 
an  uncertainty,  as  upon  the  death  of  the  lessor,  being 
himself  only  tenant  for  life,  or  being  a  husband  seised  in 
right  of  his  wife ;  or  if  the  term  of  years  be  determinable 
upon  a  life  or  Uves :  in  all  these  cases,  the  estate  for  years 
not  being  certainly  to  expire  at  a  time  foreknown,  but 
merely  by  the  act  of  God,  the  tenant,  or  his  executors, 
shall  have  the  emblements  in  the  same  manner  that  a 
tenant  for  life,  or  his  executors,  shall  be  entitled  thereto  (/). 
Not  so,  if  it  determine  by  the  act  of  the  party  himself;  as 
if  tenant  for  years  does  anything  that  amounts  to  a  for- 
feiture: in  which  case  the  emblements  shall  go  to  the 
lessor,  and  not  to  the  lessee^  who  hath  determined  his 
estate  by  his  own  default  (m). 

(g)  Ai  to  the  nature  of  the  int$-  (t)  Co.  Litt.  41  b. 

T€ts€  termini,  vide  Williams  v.  BosaD-  (J)  Vide  tup.  p.  241 . 

quet,  1  Brod.  &  Bing.  248 ;  Edge  v.  (fc)  Litt.  a.  68. 

Strafford.  1  Tyrw.  302.  (/)  Co.  Litt.  66  a. 

(ft)  Vide  $up.  p.  24 1.  (m)  lb.  55  b. 
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[[II.  The  second  species  of  estates  not  freehold^  are 
estates  at  will  (n).  An  estate  at  will  is  where  lands  and 
tenements  are  let  by  one  man  to  another,  to  have  and  to 
hold  at  the  will  of  the  lessor ;  and  the  tenant  by  force  of 
this  lease  obtains  possession  (o).]]  It  may  be  constituted 
by  written  or  verbal  agreement  without  farther  ceremony, 
if  followed  by  entry;  and  may  in  some  cases  arise  by  mere 
construction  of  law.  [[Such  tenant  hath  no  certain  inde- 
feasible estate,  nothing  that  can  be  assigned  by  him  to  any 
other,  because  the  lessor  may  determine  his  will,  and  put 
him  out  whenever  he  pleases.  But  every  estate  at  will  is 
at  the  will  of  both  parties,  landlord  and  tenant ;  so  that 
either  of  them  may  determine  his  will,  and  quit  his  con- 
nections with  the  other,  at  his  own  pleasure (|9).  Yet  this 
must  be  understood  with  some  restriction.  For,  if  the 
tenant  at  will  sows  his  land,  and  the  landlord  before  the 
com  is  ripe,  or  before  it  is  reaped,  puts  him  out,  yet  the 
tenant  shall  have  the  emblements,  and  free  ingress,  egress, 
and  regress  to  cut  and  carry  away  the  profits  {q).  And  this 
for  the  same  reason  upon  which  all  the  cases  of  emble- 
ments turn,  viz.  the  point  of  uncertainty ;  since  the  tenant 
could  not  possibly  know  when  his  landlord  would  deter- 
mine his  will,  and  therefore  could  make  no  provision 
against  it ;  and  having  sown  the  land,  which  is  for  the 
good  of  the  public,  upon  a  reasonable  presumption,  the 
law  will  not  suffer  him  to  be  a  loser  by  it.  But  it  is 
otherwise,  and  upon  reason  equally  good,  where  the  te- 
nant himself  determines  the  will;  for  in  this  case  the 
landlord  shall  have  the  profits  of  the  land  (r). 

What  act  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  side,  has  formerly  been  matter  of 
great  debate  in  our  courts.  But  it  is  now  settled,  that 
(besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer;   which 

(fi)  As  to  an  etute  at  will  o.  Co.  (p)  Co.  Litt.  56  a. 

Liu.  55  a— 57  b.  (q)  Ibid.  56  a. 

(o)  Litt.  s.  68.  (r)  Ibid.  65  b. 
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[[must  either  be  made  upon  the  land(«),  or  notice  must  be 
given  to  the  lessee  (0)  the  exertion  of  any  act  of  owner- 
ship  by    the  lessor)]  without  the  lessee's   consent,   [[as 
entering    upon  the  premises  and  cutting  timber  (ii),  or 
taking  a  distress  for  rent  and  impounding  it  thereon(x);^ 
the  lessor's  [[making  a  feofiment|  or  lease  for  years  of  the 
land  to  commence  immediately  (y) ;  any  act  of  desertion 
by  the  lessee,  as  assigning  his  estate  to  another,  or  com- 
mitting waste,  which  is  an  act  inconsistent  with  such  a 
tenure  (2) ;  or  which  is  instar  omnium,  the  death  or  out- 
lawry   of  either  lessor  or  lessee  (a) ;  puts  an  end  to  or 
determines  the  estate  at  will. 

The  law  is,  however,  careful  that  no  sudden  determina- 
tion of  the  will  by  one  party,  shall  tend  to  the  manifest 
and  unforeseen  prejudice  of  the  other.    This  appears  in 
the    case  of  emblements  before-mentioned;  and,  by  a 
parity  of  reason,  the  lessee,  after  the  determination  of  the 
lessor's  will,  shall  have  reasonable  ingress  and  egress  to 
fetch  away  his  goods  and  utensils  (ft).    And,  if  rent  be 
payable  quarterly  or  half-yearly,  and  the  lessee  determines 
the  will,  the  rent  shall  be  paid  to  the  end  of  the  current 
quarter  or  half-year  (c).    And  upon  the  same  principle, 
courts  of  law  have  of  late  years  leaned  as  much  as  possible 
against  construing  demises,  where  no  certain  term  is  men- 
tioned, to  be  tenancies  at  will ;  but  have  rather  held  them 
to  be  tenaTicies  from  year  to  year  so  long  as  both  parties 
please^  and  will  not  suffer  either  party  to  determine  the 
tenancy,  without  reasonable  notice  to  the  other ;  which 
reasonable  notice  is  now  fixed,  by  general  usage,  at  half 
a-year,  at  the  least,  ending  with  the  current  year  of  the 
tenancy  ((i);  though  where  the  tenancy  commenced  at 

(i)  Co.  Litt,  56  b.  Co.  Lilt  57  b,  62  b. 

(0  Hinchman  v.  lies,  I  Veiitr.248.  (6)  Litt  i.  69. 

(tt)  Co.  Litt.  55  b.  (c)  Leighton  v.  Tbeed,  2  Salk.  414 ; 

<x}  Ibid.  57  b.  Highly  v.  Bulkly,  1  Sid.  339. 

(y)  1  Roll.  Abr.  860;  Diadtlev.  (d)  Timiniiift  v.  RowUuod,  3  Burr, 

net,  2  Lev.  88.  1603 ;  Right  v.  Darby,  I  T.  R.  159 ; 

(t)  Co.  Litt.  57  a.  Doe  v.  Smith,  5  Ad.  &  EI.  351 ;  Doe 

(a)  Oland'a  caae,  5  Rep.  116  b;  v.  StanioD,  1  Mee.  &  Wels.  ^5. 
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one  of  the  quarterly  feast  days^  the  half-year  may  be 
computed  from  one  feast  day  to  another,  whether  there 
be  182  days  between  them  or  not(e). 

This  tenancy  from  year  to  year  has  in  modern  times 
almost  entirely  superseded  the  old  tenancy  at  will,  and 
prevails  so  much  that  it  may  be  proper  to  enlarge  a  little 
more  upon  its  character.  It  belongs  properly  to  the  first 
species  of  estate  which  has  been  noticed  in  this  chapter, 
viz.  the  estate  for  years ;  though  from  the  degree  of  un- 
certainty to  which  its  duration  is  subject,  it  partakes  also 
in  some  measure  of  the  nature  of  an  estate  at  will.  It 
may  be  created  not  only  by  the  express  agreement  of  the 
parties  (verbal  or  written),  but  also  by  construction  of  law. 
Thus,  if  a  man  demise  land  to  another  at  a  yearly  rent,  no 
length  of  time  being  expressed,  the  law  will  construe  this 
as  a  demise  from  year  to  year(/).  So  the  law  will  in 
every  case  imply  a  tenancy  from  year  to  year  where  land 
is  occupied  at  an  annual  rent ;  and  there  is  no  evidence 
that  the  occupier's  estate  is  of  a  different  description.  And 
the  case  is  the  same  if  a  man  is  let  into  possession  under 
a  verbal  demise  for  a  term  of  more  than  three  years,  which 
by  the  statute  of  frauds  ought  to  be  in  writing;  for  though 
by  the  provisions  of  the  statute,  the  lease  will  not  be  effec- 
tual for  the  term  intended,  yet  the  lessee  will  be  considered 
as  holding  from  year  to  year  (^). 

With  respect  to  the  duration  of  the  interest,  it  is  to  be 
observed  that  as  the  half-year's  notice  to  determine  the 
estate  (or  notice  to  quit  as  it  is  called)  is  always  for  quit- 
ting at  the  end  of  some  particular  year  of  the  tenancy,  a 
lease  **  from  year  to  year"  will  necessarily  confer  an  es- 
tate for  a  year  certain,  at  the  outset ;  and  if  in  that,  or 

Blackstone  remarks  that  this  kind  of  (/)  Richardson  «•  Langridge,  4 

lease  wu  in  use  as  long  ago  as  the  Taunt.  128 ;  Shirley  v.  Newman,  1 

reign  of  Hen.  8,  when  half  a  year's  Esp.  N.P.C.  266;  Doe  v.  Ha»ll,  ib. 

notice  seems  to  have  been  required  to  94 ;  Doe  v,  Donovan,  1  Taunt.  655 ; 

determine  it.    T.  13  H.  8, 15,16;  2  Wilkinson  v.  Hall,  3  Bing.  N.  C. 

Bl.  Com.  147.  508. 

(0  Doe  V.  Watkins,  7  East,  551 ;  (g)  Doe  v.  Bell,  5  T.  R.  471 ; 

Roe  v.  Doe,  6  Bing,  574.  Clayton  o.  Bhkey,  8  T.  R.  3. 


CHAP.  v. — OF  ESTATES  LESS  THAN  FREEHOLD.        273 

any  succeeding  year  of  the  tenancy,  more  than  half  a 
year  elapse  without  a  notice  to  quit  being  given  by  either 
of  the   parties,  another  year  certain  is  thereby  constantly 
added  to  that  which  is  in  progress.     Upon  the  same  prin- 
ciple, if  the  lease  be  "/(W  a  year,  and  so  from  year  to 
year/'  it  will  enure  as  a  demise  for  two  years  certain,  at 
the  outset  (A);  for  at  the  expiration  of  the  first,  there  is  a 
continuation  of  the  tenancy,  which  cannot  be  determined 
by  a  notice  to  quit  at  an  earlier  period  than  the  expiration 
of  the   second  year.     But  in  other  respects  the  law  of 
duration  is  the  same  as  in  the  case  first  supposed.     It  is 
farther  to  be  remarked  that  the  estate  firom  year  to  year 
when  once  constituted,  does  not  determine  (like  an  estate 
at  ^11)  by  an  assignment  of  the  interest  of  either  of  the 
parties,  or  by  their  death ;  but  the  tenancy  will  continue 
to  exist  between  one  of  the  parties  and  the  assigns  or 
representatives  of  the  other,  or  between  the  assigns  or 
representatives  of  both  parties  (as  the  case  may  be),  until 
duly  determined  by  the  usual  notice  to  quit(i). 

III.  An  estate  at  sufferance,  is  where  one  comes  into 
possession  of  land  under  a  lawful  demise,  and,  after  his 
estate  is  ended,  wrongfully  continues  the  possession  (A). 
[[As  if  a  man  takes  a  lease  for  a  year,  and,  after  the 
year  is  expired,  continues  to  hold  the  premises  without 
any  fresh  leave  from  the  owner  of  the  estate.  Or,  if  a 
man  maketh  a  lease  at  will,  and  dies,  the  estate  at  will 
is  thereby  determined;  but  if  the  tenant  continueth  pos- 
session, he  is  tenant  at  sufferance  (/)•  But  no  man  can 
be  tenant  at  sufferance  against  the  king,  to  whom  no 
laches,  or  neglect,  in  not  entering  and  ousting  the  tenant, 
is  ever  imputed  by  law ;  but  his  tenant,  so  holding  over, 
is  considered  as  an  absolute  intruder  (m).  But  in  the 
case  of  a  subject,  this  estate  may  be  destroyed  whenever 

(h)  DeDnv.C8rtwnght.  4  East, 32.  (k)  Co  Litt  57  b.  271  a;  2  Inst. 

(t)  MaddoD  V.  White,  2  T.  R.  134. 

159;  Doe  v.  Porter,  3  T.  R.  13;  (/)  Co.  Litt.  57  b. 

Bookworth  v,  Simpson,  5  Tyrw.  354.  (m)  Ibid*  And  see  n.M).  by  Harg. 

VOL.  I.  T 
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[[the  true  owner  shall  make  an  actual  entry  on  the  lands 
and  oust  the  tenant,]]  or  bring  an  action  of  ejectment  (which 
proceeds  upon  a  supposed  entry),  to  recover  the  possession ; 
but  [[before  entry,  he  cannot  maintain  an  action  of  trespass 
against  the  tenant  by  sufferance,  as  he  might  against  a 
stranger  (n);  and  the  reason  is,  because  the  tenant  being 
once  in  by  a  lawful  title,  the  law  (which  presumes  no  wrong 
in  any  man)  will  suppose  him  to  continue  upon  a  title 
equally  lawful ;  unless  the  owner  of  the  land  by  some  public 
and  avowed  act,  such  as  entry  is,  will  declare  his  continu- 
ance to  be  tortious,  or,  in  common  language,  wrongful. 

Thus  stands  the  law,  with  regard  to  tenants  by  suffer- 
ance; and  landlords]]  had  formerly  no  remedy  in  such 
cases  but  those  we  have  pointed  out :  [[and  at  the  utmost,  by 
the  common  law,  the  tenant  was  bound  to  account  for  the 
profits  of  the  land  so  by  him  detained.  But  now,  by  sta- 
tute 4  Geo.  II.  c.  28,  in  case  any  tenant  for  life  or  years, 
or  other  person  claiming  under  or  by  collusion  with  such 
tenant,  shall  wilfully  hold  over  afler  the  determination  of 
the  term,  and  demand  made  and  notice  in  writing  given, 
by  him  to  whom  the  remainder  or  reversion  of  the  pre- 
mises shall  belong,  for  delivering  the  possession  thereof; 
such  person,  so  holding  over  or  keeping  the  other  out  of 
possession,  shall  pay  for  the  time  he  detains  the  lands,  at 
the  rate  of  double  their  yearly  value.  And,  by  statute  11 
Geo.  II.  c.  19,  in  case  any  tenant  having  power  to  deter- 
mine his  lease,  shall  give  notice  of  his  intention  to  quit 
the  premises,  and  shall  not  deliver  up  the  possession  at 
the  time  contained  in  such  notice,  he  shall  thenceforth 
pay  double  the  former  rent  for  such  time  as  he  continues 
in  possession  (o).^ 

And  to  give  landlords  a  cheap  and  speedy  remedy 
against  their  tenants  holding  over,  where  the  property  is 
of  small  value,  it  is  now  provided  by  1  &  2  Vict.  c.  74, 

(n )  Trevel  Han  V.Andrew,  5  Mod.384.      Barn.  &  Cres.  2  ;  Messenger  v.  Arm- 
(o)  As  to  these  statutes,  see  Co.  Litt.      strongi  1  T.  R.  53. 
by  Harg.  57  b,  n.  (2)i  Doe  ».  Kce,  7 
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that  where  a  tenant  has  held  at  will  or  for  a  terra  not  ex- 
ceeding seven  years,  without  rent,  or  at  a  rent  not  exceed- 
ing the  rate  of  £20  per  annum,  and  such  tenant,  or  the 
person  occupying  under  him,  shall  fail  to  deliver  up  pos- 
session after  his  interest  has  ended,  or  been  duly  deter- 
mined by  notice  to  quit  or  othervnse,  his  landlord  (or  any 
of  his  landlords,  where  there  are  several,)  may  proceed 
(after  giving  written  notice  of  the  intention  to  do  so)  to 
recover  possession  by  a  summary  proceeding  before  any  two 
justices  of  the  peace  assembled  in  petty  sessions  for  the  dis- 
trict; who  are  authorized  (unless  reasonable  cause  is  shown 
against  it  by  the  tenant)  to  issue  their  warrant  accordingly. 
But  where  the  person  obtaining  the  warrant  has  no  lawftil 
right  to  the  possession,  the  act  of  obtaining  it  is  to  be 
deemed  a  trespass;  and  execution  of  the  warrant  is  in  every 
case  to  be  stayed  if  the  tenant  shall  give  security  to  bring 
an  action  to  try  the  right,  and  to  pay  all  the  costs  thereof 
in  the  event  of  judgment  being  given  against  him(p). 

We  may  conclude  our  notice  of  estates  less  than  free- 
hold with  this  remark,  that  in  the  case  of  a  lease  for 
years,  as  well  as  that  of  a  lease  for  life  or  gift  in  tail,  a 
tenure  (of  the  imperfect  kind)  is  created  between  the  les- 
sor and  the  lessee,  and  the  latter  holds  of  the  former  by 
the  nominal  obligation  of  fealty,  and  by  such  services  as 
are  reserved;  but  it  is  otherwise  as  to  a  tenant  at  will  or 
at  sufferance,  from  neither  of  whom  is  any  fealty  due. 
The  reason  assigned  as  to  the  tenant  at  will  is,  that  "  he 
hath  not  any  sure  estate"  (?);  and  as  to  the  tenant  at  suf- 
ferance, he  is  not  considered,  in  strictness,  as  having  any 
estate  at  all,  but  a  mere  "possession  without  privity"(r). 

(p)  See  also  6  Ann.  c.  18,  as  to  side,  I  Wils.  176.  There  is  an  excep- 
holding  over  by  guardians  and  trus-  tion  to  this,  however,  io  the  case  of 
teet  of  iofanttt  and  on  life  or  lives ;  copyholdi  which  is  a  species  of  estate 
and  1  Geo.  4,  c.  87,  as  to  proceedings  at  will,  for  fealty  is  due  from  a  copy- 
in  ejectment  against  tenants  holding  holder,  though  resjnted  as  of  course 
over.  on  his  admittance ;  ibid. 

(9)  Co.  Litt.  93  a,  93  b ;  63  a,  68  b.  (r)  Co.  Litt.  270  b. 

n.  (5),  by  Harg. ;  vide  Denn  v.  Feam- 
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CHAPTER  VI. 


OF  ESTATES  UPON   CONDITION. 


[^Besides  the  several  divisions  of  estates,  in  point  of  inte- 
rest, which  we  have  considered  in  the  three  preceding 
chapters,  there  is  also  another  species  still  remaining, 
which  is  called  an  estate  upon  condition  (a);  being  such 
whose  existence  depends  upon  the  happening  or  not  hap- 
pening of  some  uncertain  event,  whereby  the  estate  may 
be  either  originally  created,  or  enlarged,  or  finally  de- 
feated (&).  And  these  conditional  estates  have  been  re- 
served till  last,  because  they  are  indeed  more  properly 
qualifications  of  other  estates,  than  a  distinct  species  of 
themselves;  seeing  that  any  quantity  of  interest,  a  fee,  a 
freehold,  or  a  term  of  years,  may  depend  upon  these  pro- 
visional restrictions.  Estates  then  upon  condition,  thus 
understood,  are  of  two  sorts:  1.  Estates  upon  condition 
implied:  2.  Estates  upon  condition  expressed:  under 
which  last  may  be  included,  3,  Estates  held  in  vadio 
gage,  or  pledge:  4.  Estates  by  statute  merchant  or  statute 
staple:  5.  Estates  held  by  elegit, 

I.  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  estate  has  a  condition  annexed  to  it  insepa- 
rably from  its  essence  and  constitution,  although  no  con- 
dition be  expressed  in  words.  As  if  a  grant  be  made  to  a 
man  of  an  office  generally,  without  adding  other  words; 
the  law  tacitly  annexes  hereto  a  secret  condition,  that  the 

(a)  As  to  this  eitate,  vide  Co.  Utt.  (6)  Co.  Lilt.  201  a ;  Lord  Suflford*! 

201  a— 237  a.  case,  8  Hep.  73  b. 
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[^grantee  shall  duly  execute  his  office  (c),  on  breach  of 
which  condition  it  is  lawful  for  the  grantor,  or  his  heirs, 
to  oust  him,  and  grant  it  to  another  person  (cf)*  Fran- 
chises also,  being  regal  privileges  in  the  hands  of  a  sub- 
ject, are  held  to  be  granted  on  the  same  condition  of 
making  a  proper  use  of  them;  and  therefore  they  may  be 
lost  and  forfeited,  like  offices,  either  by  abuse  or  by  neg- 
lect (c). 

Upon  the  same  principle  proceed  all  the  forfeitures 
which  are  given  by  law,  of  life  estates  and  others,  for  any 
acts  done  by  the  tenant  himself,  that  are  incompatible 
with  the  estate  which  he  holds.  As  if  tenants  for  Ufe  or 
years  enfeoff  a  stranger  in  fee  simple:  this  is,  by  the 
common  law,^  as  we  have  seen,  \jbl  forfeiture  of  their  several 
estates;  being  a  breach  of  the  condition  which  the  law  an- 
nexes thereto,  viz.  that  they  shall  not  attempt  to  create  a 
greater  estate  than  they  themselves  are  entitled  to(/). 

II.  An  estate  on  condition  expressed  in  the  grant  itself,^ 
is  of  two  kinds.  The  first  is  [^where  an  estate  is  granted, 
either  in  fee  simple  or  otherwise,  with  an  express  qualifica- 
tion annexed,  whereby  the  estate  granted  shall  either  com- 
mence, be  enlarged,  or  be  defeated,  upon  performance  or 
breach  of  such  qualification  or  condition  (^),]]  which  is  de- 
scribed in  the  books  as  a  condition  in  deed{h).  [These 
conditions  are  therefore  either  precedent  or  subsequent.  Pre- 
cedent are  such  as  must  happen  or  be  performed  before  the 
estate  can  vest  or  be  enlarged :  subsequent  are  such,  by 
the  failure  or  non-performance  of  which  an  estate  already 
vested  may  be  defeated.]]  Thus,  [[if  a  man  grant  to  his 
lessee  for  years,  that  upon  payment  of  a  hundred  marks 

(e)  Liu.  B.  378 ;   vide  BartltU  v*  commencement  of  ettatei  upon  con* 

Downes,  3  Barn.  &  Cress.  619.  dition,  vide  Co.  LiU.  216  a— 218  b  ; 

(d)  Liu.  9.  378.  their  enlargement  on  condition,  Lord 

(e)  Earl  of  Shrewsbury's  C88e»  9  Stafford's  casci  8  Rep.  74;  Fearne*  by 
Rep.  50.  Butler,  279, 9th  ed. ;  their  defeasance 

(/)  Co.  lilt.  215  a.  on  condition,  Co.  Utt  214  b,  216  a» 

Ig)  Co.  UiU  201  a.    As  to  the         (h)  Co.  Litt.  201  a» 
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[[within  the  term  he  shall  have  the  fee,  this  is  a  condition 
precedent,  and  the  fee  simple  passeth  not  till  the  hundred 
marks  be  paid  (»).  But  if  a  man  grant  an  estate  in  fee 
simple,  reserving  to  himself  and  his  heirs  a  certain  rent; 
and  that,  if  such  rent  be  not  paid  at  the  times  limited,  it 
shall  be  lawful  for  him  and  his  heirs  to  re-enter,  and  avoid 
the  estate :  in  this  case  the  grantee  and  his  heirs  have  an 
estate  upon  condition  subsequent,  which  is  defeasible,  if 
the  condition  be  not  strictly  performed  (i).]]  But  se- 
condly, estates  on  condition  expressed  in  the  grant  may 
be  created  not  only  by  a  condition  in  deed,  but  by  a  contU^ 
tionaUimitatian(l),  which  is,  where  an  estate  is  so  expressly 
defined  and  limited  by  the  words  of  its  creation,  that  it 
cannot  endure  for  any  longer  time  than  till  the  contin- 
gency happens,  upon  which  the  estate  is  to  fail.  To 
this  class  may  be  referred  all  base  fees,  and  fees  simple 
conditional  at  the  common  law(m).  Thus  [[an  estate  to  a 
man  and  his  heirs,  tenants  of  the  manor  of  Dale,  is  an 
estate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.  And  so,  if  a  personal  annuity  be  granted 
at  this  day  to  a  man  and  the  heirs  of  his  body;  as  this  is 
no  tenement  within  the  statute  of  Westminster  the 
Second,  it  remains,  as  at  common  law,  a  fee-simple  on 
condition  that  the  grantee  has  heirs  of  his  body.  Upon 
the  same  principle  depend  all  the  determinable  estates  of 
freehold,  which  we  mentioned  in  the  fourth  chapter :  as 
durante  viduitate,  &c. :  these  are  estates  upon  condition 
that  the  grantees  do  not  marry,  and  the  like.]] 

(0  Co.  Liu.  217b;  Lord  Stafford's  to  take),  the  term  "  conditiooal  li- 

case,  8  Rep.  73  b.  initation"  better  expresses  the  idea  io 

(k)  Litt  8.  325.  the  text,  and  is  frequently  adopted  for 

(I)  Co.  Litt.  234  b;  vide  Mary  For-  that  purpose  (as  in  1  Sand.  Us.  149, 2d 

tiogton's  case,  10  Rep.  40  b,  41  b.  ed.)  It  is  right,  however,  to  apprise  the 

The  term  used  by  Lord  Coke  is  simply  student  that  this  term  is  us«d  by  dif- 

'*  a  limitation."    But  as  "  limitation"  ferent  writers  in  difierent  senses;  vide 

is  ordinarily  used  to  express  a  more  1  Sand.  Uses,  149,  2nd  ed. ;  Feame, 

general  idea  (viz.  the  definition  or  cir^  by  Butler,  10,  n.  (h),  9th  ed.;  Gilb. 

cumscription  in  any  conveyance,  of  the  Us.  by  Sugd.  178. 

interest  which  the  grantee  is  intended  (m)  See  pp., 225,  226. 


CHAP.  VI. — OP  BSTATE8  UPON  CONDITION.  279 

Between  conditional  limitations  and  estates  depending 
on  condition  subsequent,  (though  bearing,  on  the  whole, 
considerable  resemblance  to  each  other,)  there  is  this  dif- 
ference— ^that  [^when  land  is  granted  to  a  man,  so  long  as 
he  is  parson  of  Dale,  or  while  he  continues  unmarried,  or 
until  out  of  the  rents  and  profits  he  shall  have  made  £500 
and  the  like,  in  such  case  the  estate  determines  as  soon 
as  .the  contingency  happens,  (when  he  ceases  to  be 
parson,  marries  a  wife,  or  has  received  the  £500,)  and  the 
next  subsequent  estate,  which  depends  upon  such  deter- 
mination, becomes  immediately  vested,  without  any  act  to 
be  done  by  him  who  is  next  in  expectancy;  but  when 
an  estate  is,  strictly  speaking,  upon  condition  in  deed  (as 
if  granted  expressly  upon  condition  to  be  void  upon  the 
payment  of  £40  by  the  grantor,  or  so  that  the  grantee 
continues  unmarried,  or  provided  he  goes  to  York,  &c., 
the  law  permits  it  to  endure  beyond  the  time  when  such 
contingency  happens,  unless  the  grantor  or  his  heirs  take 
advantage  of  the  breach  of  the  condition,  and  make  an 
entry  in  order  to  avoid  the  estate(n).]]  As  to  the  neces- 
sity of  entry,  however,  there  is  a  diversity  (says  Lord  Coke) 
between  a  condition  annexed  to  a  freehold' and  a  condition 
annexed  to  a  lease  for  years.  Thus  if  a  lease  for  years  be 
made  on  condition  that  if  the  lessee  goes  not  to  Rome  be- 
fore such  a  day,  the  lease  shall  be  void,  the  lease  is  ipso 
facto  void  upon  the  breach  of  the  condition,  without  any 
entry  by  the  lessor  (o) ;  but  if  the  lease  had  been  for  life, 
an  entry  would  have  been  necessary  before  it  could  have 
been  defeated  (p). 

The  right  of  entry  on  breach  of  a  condition  subse- 
quent, cannot  be  reserved  in  favour  of  a  stranger,  but 
only  of  the  grantor  or  his  heirs;  and  when  they  enter,  the 

(n)Dtt.s.  347,331;  Stat.  32  Hen.  not.    HoberU  v.  Davey,  4  Barn.  & 

8,  c.  34 ;  Mary  PortiDgton's  case,  10  Adol.  664. 

Rep.  40  b,  41  b ;  Avelyn  v.  Ward,  1  (p)  Co.  Litt.  214  b.    As  to  the 

Ves.  sen.  420.  nature  of  the  entry  required,  see  Doe 

(o)  But  the  lessor  has  an  option  v.  Pritchard,  5  Barn.  &  Adol.  765< 
whether  he  will  consider  it  as  void  or 
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effect  is  to  defeat  altogether  the  estate  which  had  before 
passed  to  the  grantee;  so  that  the  grantor  or  his  heirs 
are  in  as  of  their  former  seisin  (9).  It  was  also  the  rule 
of  the  common  law  that  the  right  of  entry  could  not  be 
assigned  in  any  case  to  a  stranger(r).  So  that  if  a  man  had 
made  a  lease  for  life,  reserving  a  rent,  with  proviso  for  re- 
entry  in  case  of  non-payment,  and  the  lessor  granted  over 
his  reversionary  estate  to  another,  the  latter  could  take  no 
benefit  from  the  condition  («).  But  by  statute  32  Hen.  VIII. 
c.  34(^9  the  law  in  this  respect  is  altered,  and  the  grantee 
of  the  reversion  upon  a  lease  for  life  or  years,  shall  have 
the  same  benefit  of  a  condition,  in  case  of  a  subsequent 
breach,  as  the  grantor  himself  would  have  had,  provided 
that  it  relate  to  the  payment  of  rent,  the  restriction  from 
waste,  or  other  like  object  tending  to  the  benefit  of  the 
reversionary  interest  (u).  And  with  respect  to  conditional 
limitations,  a  stranger  may  in  all  cases  take  advantage  of 
these,  by  the  common  law.  For  if  a  man  make  a  lease 
until  J.  S.  shall  return  from  Rome,  and  afterwards  grant 
the  reversion  over  to  another,  then,  on  the  return  of  J.  S. 
from  Rome,  the  grantee  shall  be  entitled  to  enter,  the 
interest  of  the  lessee  being  by  the  terms  of  the  limitation 
itself  determined  (v). 

In  all  instances  of  estates  upon  express  condition,  it  is 
to  be  observed,  that  so  long  as  the  condition  [[remains 
unbroken,  the  grantee  may  have  an  estate  of  freehold, 
provided  the  estate  upon  which  such  condition  is  annexed 
be  in  itself  of  a  freehold  nature ;  as  if  the  original  grant 
express  either  an  estate  of  inheritance  or  for  life,  or  no 
estate  at  all,  which  is  constructively  an  estate  for  life. 

(q)  Fearne,  by  BuUer,  381,  d.  (a),  the  notes  thereto.  The  statute  extends 

9th  ed.    And  upon  such  entry  the  only  to  leases   by  indenture.     Per 

grantor  is  entitled  to  the  fmblem€nt$,  Parke,  B. ;  Buckworth  v,  Simpson,  5 

Davis  t).  Eyton,  7  Bing.  154.  Tyrw.  354. 

(r)  Litt.  s.  347.  (u)  Co.  Litt.  205  b ;  1  Saund.  by 

(i)  Co.  Litt.  215  a.  Wms.  287,  n.  (16). 

(r)  As  to  this  statute,  fide  Thursby  (v)  Co.  Litt.  214  b;  Mary  Porting^ 

V,  Plant,  1  Saund.  by  Wms.  237,  and  ton's  case,  10  Rep.  42. 
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[^For  the  breach  of  these  conditions  being  contingent  and 
uncertain,  this  uncertainty  preserres  the  freehold  (a:) ;  be- 
cause the  estate  is  capable  to  last  for  ever,  or  at  least  for 
the  life  of  the  tenant,  supposing  the  condition  to  remain 
unbroken.  But  where  the  estate  is  at  the  utmost  a  chattel 
interest,  which  must  determine  at  a  time  certain,  and  may 
determine  sooner  (as  a  grant  for  ninety-nine  years,  pro- 
vided A.,  B.,  and  C,  or  the  survivor  of  them,  shall  so  long 
live),  this  still  continues  a  mere  chattel,  and  is  not  by 
such  its  uncertainty  ranked  among  estates  of  freehold. 

These  express  conditions,  if  they  be  impossible  at  the 
time  of  their  creation,  or  afterwards  become  impossible 
by  the  act  of  God  or  the  act  of  the  feoffor  himself,  or  if 
they  be  contrary  to  law,  or  repugnant  to  the  nature  of  the 
estate,  are  void.  In  any  of  which  cases,  if  they  be  con- 
ditions subsequent,  that  is,  to  be  performed  after  the  estate 
is  vested,  the  estate  shall  become  absolute  in  the  tenant. 
As,  if  a  feoffment  be  made  to  a  man  in  fee-simple,  on  con- 
dition that  unless  he  goes  to  Rome  in  twenty-four  hours, 
or  unless  he  marries  with  Jane  S.  by  such  a  day  (within 
which  time  the  woman  dies,  or  the  feoffor  marries  her 
himself) ;  or  unless  he  kills  another ;  or  in  case  he  alienes 
in  fee ;  that  then  and  in  any  of  such  cases  the  estate  shall 
be  vacated  and  determine :  here  the  condition  is  void,  and 
the  estate  made  absolute  in  the  feoffee.  For  he  hath  by 
the  grant  the  estate  vested  in  him,  which  shall  not  be 
defeated  afterwards  by  a  condition  either  impossible,  ille- 
gal, or  repugnant  (y).  But  if  the  condition  be  precedent 
or  to  be  performed  before  the  estate  vests,  as  a  grant  to 
a  man  that,  if  he  kills  another  or  goes  to  Rome  in  a  day, 
he  shall  have  an  estate  in  fee ;  here,  the  void  condition 
being  precedent,  the  estate  which  depends  thereon  is  also 
void,  and  the  grantee  shall  take  nothing  by  the  grant : 
for  he  hath  no  estate  until  the  condition  be  per- 
formed (z).]] 

(»)  Co.  Liu.  42  a.  (t)  Ibid. 

(9)  Co.  Liu.  206  a. 
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On  the  other  hand,  even  where  the  condition  is  valid 
and  capable  of  being  enforced,  it  is  also  capable  of  being 
waived  by  the  grantor  at  his  pleasure  (a) ;  and  as  the  law 
always  leans  against  forfeitures,  it  will  consider  him  as 
having  waived  his  right  to  enter  for  breach  of  a  condition 
subsequent,  if,  after  notice  of  the  breach  committed,  he 
does  any  act  inconsistent  with  an  intention  to  avail  him- 
self of  the  forfeiture.  Thus,  if  a  lease  be  made  with  a 
proviso  that,  in  the  event  of  the  lessee's  assigning  his  in* 
terest,  the  lessor  shall  be  at  liberty  to  enter  on  the  land 
demised,  as  of  his  former  estate,  he  wiU  nevertheless  not 
be  entitled  to  enter,  if,  after  an  assignment  made,  he  ac- 
cepts rent  from  the  assignee  (&). 

[[There  are  some  estates  defeasible  upon  condition 
subsequent,  that  require  a  more  particular  notice.  Such 
are, 

III.  Estates  held  in  vadio,  in  gage,  or  pledge :  which 
are  of  two  kinds,  vivum  vadium,  or  living  pledge ;  and 
mortuum  vadium,  dead  pledge,  or  mortgage, 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows 
a  sum  (suppose  200/.)  of  another;  and  grants  him  an 
estate,  as  of  20Z.  per  annum,  to  hold  till  the  rents  and 
profits  shall  repay  the  sum  so  borrowed.  This  is  an 
estate  conditioned  to  be  void,  as  soon  as  such  sum  is 
raised.  And  in  this  case  the  land  or  pledge  is  said  to  be 
living:- it  subsists,  and  survives  the  debt;  and,  imme- 
diately on  the  discharge  of  that,  results  back  to  the  bor- 
rower (c).  But  mortuum  vadium,  a  dead  pledge,  or  mart* 
gage  (which  is  much  more  common  than  the  other),  is 
where  a  man  borrows  of  another  a  specific  sum  (e.  ^. 
200/.),  and  grants  him  an  estate,)]  usually  an  estate  [[in 
fee,  on  condition  that  if  he,  the  mortgagor,  shall  repay  the 

(a)  Co.  Litt.  218  a.  Doe  v.  Lewis,  5  Ad.  &  Eh  277 ;  Doe 

(6)   Whitchcot  V,  Fox,  Cro.  Jac.  v.  Rees,  4  fiing.  N.C.384. 
398  ;  Co.  Litt.  211  b;  Green's  case,  (c)  Co.  Litt.  205  a;  vide  Fen  wick 

Cro.  Eliz.  3 ;  Pennant^s  case,  3  Rep.  v.  Reed,  I  Meriv.  1 19. 
64  a  )  Feon  v.  Smait,  12  East,  444; 
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[[mortgagee  the  said  sum  of  200/.  on  a  certain  day  men- 
tioned in  the  deed,  that  then  the  mortgagor  may  re-enter 
on  the  estate  so  granted  in  pledge;  or,  as  is  now  the 
more  usual  way,  that  then  the  mortgagee  shall  re-convey 
the  estate  to  the  mortgagor ;  in  this  case^  the  land,  which 
is  so  put  in  pledge,  is  by  law,  in  case  of  non-payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the 
mortgagor;  and  the  mortgagee's  estate  in  the  lands  is 
then  no  longer  conditional,  but  absolute;  but  so  long  as  it 
continues  conditional,  that  is,  between  the  time  of  lending 
the  money  and  the  time  allotted  for  payment,  the  mort- 
gagee is  called  tenant  in  mortgage  (cO*D 

As  soon  as  the  estate  is  created,  the  mortgagee,  in 
the  absence  of  any  stipulation  to  the  contrary,  might 
immediately  enter  on  the  lands,  but  would  be  bound  to 
restore  them  upon  performance  of  the  condition  by  payment 
of  the  mortgage-money  at  the  day  limited  :  and  therefore 
it  is  usual  to  insert  a  provision  that  the  mortgagor  shall 
hold  the  land  till  the  day  assigned  for  payment ;  but,  in 
case  of  failure  to  pay  at  that  period,  the  mortgagee  is  then 
entitled  to  enter  and  take  possession  («),  without  any  pos- 
sibility at  the  common  law  of  being  afterwards  evicted  by 
the  mortgagor.  The  mortgagee,  however,  is  not  permitted 
to  avail  himself  of  the  forfeiture,  to  any  extent  beyond 
what  is  necessary  for  the  satisfaction  of  his  reasonable 
claims.  For  here  Qhe  courts  of  equity  interpose ;  and 
though  a  mortgage  be  thus  forfeited,  and  the  estate  abso- 


(d)  Litt.  8.  332.  A  mere  deposit  of 
title-deeds  will  amount  to  a  mortgage 
in  contemplation  of  a  court  of  equity. 
As  to  these  equitable  mortgages,  see 
£x  pane  Wetherell,  11  Ves.  401;  Ex 
parte  Hardy,  2  Deac.  &  Chit.  393 ; 
Pain  V.  Smith,  3  Mylne  &  K.  417  ; 
Keys  V.  Williams,  8  You.  &  Coll.  55. 

(0  Doe  V.  Giles,  5  Bing.  421;  Doe 
V.  Cadwallader,  2  Barn.  &  Adol.473; 
Thunder  v.  Belcher,  3  East,  449 ;  Doe 
V.  Maisey,  8  BarD.  &  Cres.  767 ;  Par- 


tington V.  Woodcock,  6  Ad.  6i.  KI.  695. 
It  is  supposed  in  the  text  that  there 
is  no  tenant  in  possession  under  a  lease 
prior  to  the  mortgage.  If  there  be, 
his  possession  cannot  of  course  be  dis- 
turbed; but  he  may  be  compelled  to 
pay  over  his  rents  to  the  mortgagee. 
If  there  be  a  tenant  in  possession  un- 
der a  lease  granted  by  the  mortgagor 
subiequently  to  the  mortgage,  and 
without  the  privity  of  the  mortgagee! 
he  may  be  ejected.  See  same  cases. 
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putely  vested  in  the  mortgagee  at  the  common  lawy  yet  they 
will  allow  the  mortgagor  to  recall  or  redeem  his  estate, 
paying  to  the  mortgagee  his  principal,  interest,  and  ex- 
penses; for  otherwise,  in  strictness  of  law,  an  estate  worth 
1000/.  might  be  forfeited  for  non-payment  of  100/.  or  a  less 
sum.]]  It  is,  however,  provided  by  a  late  statute,  3  &  4 
Wm.  IV.  c.  27,  s.  28,  that  the  mortgagor  shall  not  be  en- 
titled to  redeem  but  within  twenty  years  next  after  the 
time  that  the  mortgagee  shall  obtain  possession,  unless  in 
the  mean  time  an  acknowledgment  in  writing  shall  have 
been  given  by  the  mortgagee  of  the  right  of  the  mortga- 
gor, in  which  case  the  power  of  redemption  is  limited  to  a 
period  of  twenty  years  from  such  acknowledgment. 

[This  reasonable  advantage,  allowed  to  mortgagors,  is 
called  the  equity  of  redemption;^  and  the  mortgagor  avails 
himself  of  it  by  filing  a  bill  to  redeem  (as  it  is  called)  in 
one  of  the  courts  of  equity.  If  the  mortgagee  is  not  in 
possession,  the  bill  merely  calls  upon  him  for  a  recon- 
veyance (/),  on  payment  of  principal,  interest,  and  costs 
of  suit;  but  as  against  a  mortgagee  who  has  obtained 
possession,  it  prays  that  an  account  may  be  taken  of  all 
the  rents  and  profits  on  the  one  hand,  and  of  the  prin- 
cipal, interest,  and  costs  on  the  other ;  and  that  on  pay- 
ment of  what  may  appear  due  on  such  account,  a  recon- 
veyance may  be  made,  and  the  possession  of  the  premises 
restored .  [[On  the  other  hand,  the  mortgagee  may,  where  his 
debt  remains  unpaid,  call  upon  the  mortgagor  in  a  court  of 
equity  to  redeem  his  estate  presently,  or  in  default  thereof 
to  be  for  ever  foreclosed  from  redeeming  the  same;  that 
is,  to  lose  his  equity  of  redemption  without  possibility 
of  recal.  And  also,  in  some  cases  of  fraudulent  mort- 
gages (^),  the  fraudulent  mortgagor  forfeits  all  equity  of 
redemption  whatsoever.]]     The  mortgagee  may  also  bring 

(/)  See  1  &  2  Vict,  c.69,  for  pro-  real  repreaenUtive  out  of  the  jurisdic- 

viuons  in  the  case  where  the  mortgage  tioo,  &c. 
is  paid  off  and  a  recoDveyaoce  called  (g)  Stat,  4  &  5  W.  &  M«  c.  16* 

for,  but  the  moi tgagee  ia  dead,  and  hia 
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the  estate  to  sale  in  satisfaction  of  his  debt,  even  without 
resorting  to  the  authority  of  a  court  of  equity,  if  the  secu- 
rity is  taken  (as  is  now  the  usual  practice)  in  such  form 
as  to  authorize  that  course  of  proceeding. 

It  is  further  to  be  observed,  that  where  no  suit  is  pend- 
ing in  any  court  of  equity,  either  for  redemption  on  the 
one  hand,  or  foreclosure  on  the  other,  but  the  mortgagee 
attempts  to  obtain  possession  by  bringing  an  action  in 
one  of  the  courts  of  the  common  law,  even  a  court  of  that 
description  is  invested,  by  statute,  with  the  power  of  exer- 
cising a  species  of  equitable  interference ;  for  if  the  mort- 
gagor still  possesses  the  equitable  right  of  redemption,  he 
is  enabled  by  7  Geo.  II.  c.  20,  to  apply  to  the  common 
law  court  for  relief;  and  that  court  will  accordingly  com- 
pel the  mortgagee  to  stay  his  proceedings,  and  to  execute 
a  reconveyance,  upon  payment  of  principal,  interest,  and 
costs,  to  be  computed  by  its  of&cer  (A). 

The  state  of  the  law,  as  above  explained,  with  respect 
to  mortgages,  affords  the  student  an  example  of  the  dis- 
tinction referred  to  in  a  former  place  between  legal  and 
equitable  estate  (t).  In  the  courts  of  common  law,  the 
ownership  of  the  land,  as  we  have  seen,  is  considered  as 
absolutely  vested,  upon  the  non-payment  of  the  money 
advanced,  in  the  mortgagee.  The  courts  of  equity,  on 
the  other  hand,  hold  the  mortgagor  to  be  the  true  owner 
until  a  foreclosure  take  place  (^).  There  exists  therefore, 
in  respect  of  the  same  subject-matter,  a  legal  and  an 
equitable  estate;  the  former  being  vested  in  the  mort- 
gagee, the  latter  in  the  mortgagor. 

QIV.  A  fourth  species  of  estates,  defeasible  on  con- 
dition subsequent,  are  those  held  by  statute  merchant  and 

(A)  Goodtille v. Pope,  7 T.  R.  185;  203,  2d  ed. 

Doe  V.  Roe,  4  Taunt.  887  -,    Doe  v.  (fc)  Caihbora  v.  Scarfe,  7  Yin.  Ab. 

Steel,  1  Dowl.  359  ;  Hard  v.  Clifton,  156 ;  2  £q.  C«.  Ab.  728,5.  C;  vide 

4  Ad.  &  £1.  814.  Amherst  v.  Dawling,  2  Vera.  401 . 

(0  Vide  sup.  p.  217  -,  1  Sand.  Us. 
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\jtatute  staple  (I);  which  are  very  nearly  related  to  the 
vivum  vadium  before  mentioned,  or  estate  held  till  the  pro- 
fits thereof  shall  discharge  a  debt  liquidated  or  ascertained. 
For  both  the  statute  merchant  and  statute  staple  are  secu- 
rities for  money;  the  one  entered  into  before  the  chief 
magistrate  of  some  trading  town,  pursuant  to  the  statute 
13  Edw.  I.  De  mercataribus,  and  thence  called  a  statute 
merchant ;  the  other  pursuant  to  the  statute  27  Edw.  III. 
c.  9,  before  the  mayor  of  the  staple,  that  is  to  say,  the 
grand  mart  for  the  principal  commodities  or  manufac- 
tures of  the  kingdom,  formerly  held  by  act  of  parlia- 
ment in  certain  trading  towns,  from  whence  this  security 
is  called  a  statute  staple.  They  are  both  securities  for 
debts  acknowledged  to  be  due;  and  originally  permit- 
ted only  among  traders,  for  the  benefit  of  commerce  ; 
whereby  not  only  the  body  of  the  debtor  may  be  impri- 
soned, and  his  goods  seized  in  satisfaction  of  the  debt, 
but  also  his  lands  may  be  delivered  to  the  creditor,  till 
out  of  the  rents  and  profits  of  them  the  debt  maybe  satis- 
fied ;  and,  during  such  time  as  the  creditor  so  holds  the 
lands,  he  is  tenant  by  statute  merchant  or  statute  staple. 
There  is  also  a  similar  security,  the  recognizance  in  the 
nature  of  a  statute  staple,  acknowledged  before  either  of 
the  chief  justices,  or  (out  of  term)  before  their  substitutes,' 
the  mayor  of  the  staple  at  Westminster  and  the  recorder 
of  London ;  whereby  the  benefit  of  this  mercantile  trans- 
action is  extended  to  all  the  king's  subjects  in  general, 
by  virtue  of  the  statute  23  Hen.  VIII.  c.  6,  amended  by  8 
Geo.  I.  c.  25,  which  direct  such  recognizances  to  be  enrolled 
and  certified  into  chancery.  But  these,  by  the  statute  of 
frauds,  29  Car.  II.  c.  3,  are  only  binding  upon  the  lands 
in  the  hands  of  bond  fide  purchasers,  from  the  Say  of  their 
enrolment,  which  is  ordered  to  be  marked  on  the  record.]] 
All  these  securities,  however,  by  statute  staple,  statute 

(0  As  to  these  estates,  vide  2  lost.      Reeves's  Hist.  Eng.  Law,  vol.  it.  pp. 
322  j  2  Saund.  by  Wros.  69  c,  n.  (3)  ;       161 ,  393. 
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merchant,  and  recognizances  in  the  nature  of  a  statute 
staple,  are  now  fallen  into  di8use(m);  having  been  long  ago 
superseded  by  other  more  convenient  and  efficacious  reme- 
dies, devised  by  the  law  in  modem  times  for  the  benefit  of 
creditors,  especially  by  the  statutes  relative  to  bankrupts. 
[[V.  Another  similar  conditional  estate,  created  by 
operation  of  law,  for  security  and  satisfaction  of  debts,  is 
called  an  estate  by  eleffit.  What  an  elegit  is,  and  why 
so  called,  will  be  explained  in  a  subsequent  part  of  this 
work.  At  present  it  may  be  sufficient  to  mention  that 
it  is  the  name  of  a  writ,  founded  on  the  statute  (n)  of 
Westminster  2,  by  which,  after  a  plaintiff  has  obtained 
judgment,  the  sheriff  gives  him  possession  of  the  defend- 
ant's lands  and  tenements,  to  be  occupied  and  enjoyed 
until]  the  money  due  on  such  judgment  is  [[fully  paid ; 
and,  during  the  time  he  so  holds  them,  he  is  called 
tenant  by  elegit.  It  is  easy  to  observe  that  this  is  also  a 
mere  conditional  estate,  defeasible  as  soon  as  the  debt  is 
levied  (o).]  And  by  this  writ  only  one  half  of  the  defen- 
dant's lands  and  tenements  could  formerly  be  seized  in 
execution;  for  as  the  general  right  which  a  man  then 
possessed  of  aliening  his  lands  by  his  own  act,  did  not 
extend  (as  is  commonly  supposed)  to  the  whole  (j^),  the 
statute  of  Westminster  2.  permitted  them  to  be  only  par- 
tially affected  by  the  process  of  law  for  his  ordinary 
debts;  though  on  the  other  hand,  by  the  statute  De  mer- 
cataribus,  passed  in  the  same  yeBx{q),  the  whole  of  a  man's 


(m)  It  has  been  remarked  (see  Burt. 
Coinpend.  298)  that  the  law  relative 
to  statute  staple  is  still  so  far  of  prac- 
tical importance  that  by  33  Hen.  8, 
e.  39,  and  13  Eliz.  c.  4,  persons  in- 
debted to  the  crown  are  to  incur,  in 
certun  cases,  the  same  liability  ai  if 
they  were  bound  in  a  statute  staple. 

(n)  13  £dw.  I.  c.  18.  See  2  Sannd. 
by  Wms.  68  a,  n.(l);  Reeves's  Hist. 
£og.  Law,  vol.  ii.  p.  187. 


(o)  Dighton  v,  Grecnvil,  2  Vent. 
327;  Price  ».  Varney,  3  Barn.  & 
Cres.  733. 

(p)  Wright's  Ten.  154;  Black- 
stone  savs,  that  "  before  the  statute  of 
Quia  emptmret,  18  Edw.  1,  it  is  gene* 
rally  thought  that  the  proprietor  of 
lands  was  enabled  to  alienate  no 
more  than  a  moiety  of  them."  2  Bl. 
Com.  p.  161. 

(q)  13  Edw.  1. 
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lands  were  liable  to  be  pledged  in  a  statute  merchant,  for 
a  debt  contracted  in  trade;  so  much  more  readily  did  the 
feudal  restraint  on  alienation  yield  to  considerations  of  a 
commercial  kind,  than  to  any  others.  And  such  continued 
to  be  the  state  of  the  law  as  to  the  elegit,  until  the  late 
statute  1  &  2  Vict.  c.  110,  s.  11,  which  enables  the  creditor 
by  that  writ  to  seize  the  whole  (instead  of  a  moiety  only, 
as  in  former  times)  of  the  debtor's  lands  and  tenements(r). 
We  shall  conclude  our  notice  of  the  tenants  by  statute 
merchant,  statute  staple,  and  elegit,  with  this  remark, 
that  though  they  are  said  to  hold  ut  liberum  tenementum, 
until  their  debts  be  paid,  yet  are  their  estates  no  free- 
holds, but  chattels,  and  pass  to  the  executor  {s);  [[which  is 
probably  owing  to  this:  that,  being  a  security  and  remedy 
provided  for  personal  debts  due  to  the  deceased,  to  which 
debts  the  executor  is  entitled,  the  law  has  therefore  thus 
directed  their  succession;  as  judging  it  reasonable,  from  a 
principle  of  natural  equity,  that  the  security  and  remedy 
should  be  vested  in  those  to  whom  the  debts,  if  reco- 
vered, would  belong.  For,  upon  the  same  principle,  if 
lands  be  devised  to  a  man's  executor,  until  out  of  their 
profits  the  debts  due  from  the  testator  be  discharged,  this 
interest  in  the  lands  shall  be  a  chattel  interest,  and  on  the 
death  of  such  executor  shall  go  to  his  executors (Q;  be- 
cause they,  being  liable  to  pay  the  original  testator's 
debts,  so  far  as  his  assets  will  extend,  are  in  reason  en- 
titled to  possess  that  fund,  out  of  which  he  has  directed 
them  to  be  paid.]] 

(r)  The  um«  statute  gives  to  de-  &  3  Vict.  ell.    By  the  latter  act  a 

crees,  rules,  and  orders,  the  efiect  of  similar  protection  is  also  aflForded  to 

a  judgment  (sect.  18} ;  but  provides  purchasers  and  mortgagees  as  against 

that  no  judgment  shall  aifect  lands  as  the  claims  of  the  crown  on  judgments, 

to  purchasen,  mortgagees,  or  credi-  &c.  and  as  against  a  lit  pendint, 
tors,  until  certain  particulars  of  it  are  (i)  Co.  Litt.  42  a,  43  b ;  2  Inst, 

left  with  an  o£Rcer  of  the  Court  of  322. 
Common  Pleas  (sect.  19).    £t  vide  2         (<)  Co.  TiU.  42  a. 
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CHAPTER  VII. 

OF  ESTATES  IN  POSSESSION,   REVERSION,  AND 

REMAINDER. 


[[Hitherto  we  have  considered  estates  solely  with  regard 
to  their  duration^  or  the  quantity  of  interest  which  the 
owners  have  therein.  We  are  now  to  consider  them  in 
another  view :  with  regard  to  the  time  of  their  enjoyment!^ 
When  contemplated  in  this  light,  they  are  either  in  poe- 
session  or  expectancy.  Where  a  man  is  entitled  imme- 
diately to  the  possession  of  land,  by  virtue  of  any  of  the 
estates  or  interests  which  we  have  been  considering,  his 
estate  is  said  to  be  in  posses8ion(aj;  when  entitled  to  it,  not 
immediately,  but  in  futuroj  his  estate  is  said  to  be  in 
expectancy.  Of  expectancies,  again,  there  are  at  the 
common  law  two  sorts :  one  called  a  reversion  ;  the  other 
a  remainder, 

I.  Of  estates  in  possession  not  much  remains  to  be 
observed.  All  the  estates  hitherto  mentioned  were  sup- 
posed to  be  of  this  kind ;  for  in  laying  down  general  rules 
we  usually  apply  them  to  such  estates  as  these.  But  it  is 
material  farther  to  remark  of  them,  that  a  man  may  have 
an  estate  in  possession  in  land,  and  may  nevertheless  not 
be  in  actual  possession  of  the  land ;  for  the  tenant  may  be 
disseised{b)f  that  is,  put  out  of  the  actual  seisin  (supposing 

(a)   Blackfttone  defines  estates  io  session  are  those  where  the  tenant  is 

possession  as  "  those  whereby  a  pre-  entitled  to  the  actual  pernancy  of  the 

sent  interest  passes  to  and  resides  in  profits." 

the  tenant,  not  depending  on  any  sub-  (6)  As  to  disseisin,  vide  Co.  Utt. 

sequent  circumstance  or  contingency;*'  181  a;  Taylor  v.  Horde,  1  Burr.  60; 

2  Bl.  Com.  163.     So  it  is  said  in  2  Williams  v.  Thomas,  12  East,  141  ; 

Cruise  Dig.  258,  that  "estates  in  pos-  Doe  v.  Perkins,  3  Mau.  &  Sel.  275. 
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his  estate  to  be  freehold),  or  may  be  otherwise  wrongfully 
deprived  or  ousted  of  the  actual  possession,  in  some  one  of 
the  various  ways  which  will  hereafter  be  described  when 
we  treat  of  the  modes  of  civil  injury;  but  will  still  retain 
an  estate  in  possession,  according  to  the  sense  in  which 
that  term  is  above  used.  In  such  a  case  the  true  owner 
is  also  said  to  have  the  right  of  passessionip),  as  opposed 
to  the  mere  naked  possession  of  the  vtrrong  doer;  and  this 
right  of  possession  involves  also  the  right  of  entry  (d), 
that  is,  the  right  of  peaceably  entering  upon  and  tcdcing 
possession  of  the  land  withheld ;  while  on  the  other  hand 
the  naked  possession  of  the  wrong-doer  is  capable,  by 
length  of  time  and  the  neglect  of  the  true  owner  to  assert 
his  right,  of  ripening,  after  a  certain  period  (fixed,  in 
general,  at  twenty  years)  into  a  lawful  and  indefeasible 
estate.  Without  pausing,  however,  upon  these  subjects, 
the  farther  developement  of  which  belongs  to  a  later 
portion  of  the  treatise,  we  may  now  proceed  to  examine 
the  doctrine  of  estates  in  expectancy. 

II.  An  estate,  then,  in  reversion  (e)  (to  the  nature  of 
which  we  have  already  had  occasion  in  some  measure  to 
refer)  is  where  any  estate  is  derived  by  grant  or  other- 
wise, out  of  a  larger  one,  leaving  in  the  original  owner  an 
ulterior  estate  immediately  expectant  on  that  which  is  so 
derived :  the  latter  interest  is  called  the  particular  estate 
(as  being  only  a  small  part  or  particula  of  the  original  one), 
and  the  ulterior  interest,  the  reversion{f).   Thus,  upon  the 


(c)  2  BI.  Com.  195;  3  Bl.  Com. 
177;  Gilb.  Teo.21. 

(d)  The  right  of  entry  also  involves 
that  of  proceeding  against  the  wrong- 
doer by  ejectment,  which  is  the  form 
of  action  for  recovering  land  wrong- 
fully withheld.  The  ancient  forms  of 
proceeding  called  real  actiam,  by 
which  land  might  also  formeily  be 
recovered,  are  now  (with  some  very 


few  exceptions)  abolished  by  3  &  4 
Wm.  4,  c.  27,  s.  36. 

(e)  Lord  Coke  treats  of  remainders 
before  reversions,  and  is  followed  in 
this  by  Blackstone.  But  the  order 
chosen  in  the  text,  would  seem  to  be 
the  more  natural  and  convenient. 

(/)  Lord  Coke  says,  '*  A  reversion 
'*  is  where  the  residue  of  the  estate 
*' always  doth  continue  in  him  that 
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creation  by  the  owner  of  the  fee,  of  any  estate  in  tail,  for  life, 
or  for  years,  the  residue  undisposed  of  is  described  as  the 
reversion  expectant  upon  the  particular  estate  in  tail,  for 
life,  or  years  so  created.  As  soon  as  the  particular  estate 
is  thus  carved  out  of  the  original  one  (no  farther  disposition 
being  made),  the  expectant  interest  or  reversion  is  vested 
in  him  who  was  before  the  owner  of  the  whole,  ipso  facto 
and  without  any  special  reservation  for  the  purpose(^).  For 
where  a  smaller  estate  is  merely  taken  out  of  a  larger,  the 
residue  remains  as  of  course,  in  the  original  proprietor. 
This  reversion  is  an  actual  interest  or  estate  (A);  but  it 
is  an  estate  in  expectancy  only,  and  not  in  possession, 
because  the  reversioner  has  no  right  to  the  possession 
until  the  particular  estate  is  determined. 

The  tenant  of  a  particular  estate  in  tail,  for  life,  or  years 
holds  (as  we  have  elsewhere  shown  (i) )  of  the  reversioner, 
by  fealty  and  by  such  services  as  are  reserved  between 
them.  Hence  the  usual  incidents  (k)  to  reversions  are  said 
to  be  fealty  and  rent ;  rent  being  the  usual  description  of 
service.  [[When  no  rent  is  reserved  on  the  particular 
estate,  fealty  however  results  of  course,  as  an  incident 
quite  inseparable.]]  [[Where  rent  is  reserved,  it  is  also 
incident,  though  not  inseparably  so,  to  the  reversion. 
The  rent  may  be  granted  away,  reserving  the  reversion; 


It 


made  the  particular  estate,  or  where 
"the  particular  estate  is  derived  out 
**  of  bis  estate,  as  in  the  case  tenant  in 
"fee  simple  aaketh  gift  in  tail,  &c. 
"  If  a  man  extend  lands  by  force  of  a 
"statute  merchant,  staple,  recogni- 
"  zance,  or  elegit,  he  leaveth  a  refer* 
"  sion  in  the  conusor."  Co.  Litt  22  b. 
He  elsewhere  speaks  of  a  reversion  as 
a  returning  of  the  land  to  the  grantor 
or  his  heirs  after  the  grant  is  over  (Co. 
Litt  142  b);  but  this  is  a  wider  and 
less  usual  sense  of  the  term,  and  would 
include  a  pottibilUy  of  revirter  (vide 
fup.  p.229),  and  an  aehmt  (vide  $up. 


It 


II 


pp.  166, 181,  195.)  It  is  defined  by 
Blackstone  as  "  the  residue  of  an  estate 
"  left  in  the  grantor,  to  commence  in 
possession  after  the  determination  of 
some  particular  estate  granted  out 
"  by  bim."— 2  Bl.  Com.  175. 
{g)  Litt.  s.  19. 

(h)  Wisoot's  case,  2  Rep.  61 ;  vide 
Doe  V.  Gatacre,  5  Bing.N.  C.  619. 
(i)  Vide  fup.  p.  233,  241,  275. 
(fc)  "  An  incident,"  says  Lord  Coke, 
"  is  a  thing  appertaining  to  or  follow- 
*'  iog  another,  as  more  wortby  or  prin- 
cipal."   Co.  litt.  151  a. 


It 


v2 
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[[and  the  reversion  may  be  granted  away,  reserving  the 
rent  by  special  words;  but  by  a  general  grant  of  the 
reversion,  the  rent  will  pass  with  it  as  incident  thereunto, 
though  by  the  grant  of  the  rent  generally,  the  reversion 
will  not  pass.  The  incident  passes  by  the  grant  of  the 
principal,  but  not  i  converse ;  for  the  maxim  of  law  is 
accessorium  non  ducit  sed  sequitur  suum  principale  (/).]] 

Where  a  freehold  reversion  (that  is,  a  reversion  in  fee, 
in  tail,  or  for  life)  is  expectant  on  a  particular  estate  of 
freehold,  the  reversioner  is  said  to  be  seised  of  the  rever- 
sion as  of  fee  (or  if  his  estate  be  for  life,  as  of  freehold 
only),  and  not  to  be  seised  of  the  land  in  his  demesne  as  of 
fee  (or  freehold),  as  in  the  case  of  an  estate  in  possession ; 
but  if  a  freehold  reversion  be  expectant  on  a  particular 
estate  for  years,  it  is  in  that  case  correct  to  describe  the 
reversioner  as  seised  of  the  land  in  his  demesne  as  of  fee ; 
for  his  estate  is  considered  (owing  to  the  small  regard  once 
paid  to  chattel  interests)  as  amounting  for  many  purposes 
to  a  freehold  estate  in  possession,  and  the  possession  of  the 
termor  constitutes  the  seisin  of  the  freeholder  (m).  Of  a 
reversion  expectant  on  a  particular  estate  of  freehold,  no 
dower  or  curtesy  can  be  claimed ;  but  it  is  otherwise  of  a 
reversion  expectant  on  a  term  of  years  (n). 

By  the  principles  of  the  common  law,  if  the  tenant  of 
the  particular  estate  for  life  or  years  makes  a  conveyance 
by  feoffment,  for  an  estate  not  warranted  by  the  nature  of 
his  own  interest,  as  where  tenant  for  life  makes  a  feoff- 
ment in  fee,  or  tenant  for  years,  a  feoffment  even  for 
life,  it  destroys  the  particular  estate,  by  converting  it  into  a 
new  and  wrongful  one,  and  by  consequence  it  displaces  or 
divests  the  reversion  in  expectancy  thereon.  But,  on  the 
other  hand,  it  also  operates  as  a  forfeiture  to  the  person 
in  reversion,  and  gives  him  an  immediate  right  to  enter 

(/)  Vide  lup.  151  b,  152  a.  (n)  Co.  Lilt  29  b,  32  a;  2  Bl. 

(m)  Wrotesley  v,  Adams,  Plowd.      Com.   127;  Stoughton  v.  Leigh,  1 
191 ;   Butler,  Co.Litt.  330  b,  n.  (1);      Taunt.  410. 
Co.  Litt.  17  a;  16  East,  350 ;  Doe  v, 
Fibch,  4B.&  Aciol.305. 
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and  take  possession,  in  defeasance  of  the  wrongful  estate 
so  created  (o). 

Another  doctrine  connected  with  the  law  of  estates  in 
reversion,  is  that  of  merger.  It  is  a  general  principle  of 
law  that  where  [[a  greater  estate  and  a  less  coincide  and 
meet  in  one  and  the  same  person,  without  any  interme- 
diate estate  (p),  the  less  is  immediately  annihilated,  or  in 
the  law  phrase,  is  said  to  be  merged^  that  is,  sunk  or 
drowned  in  the  greater.  Thus,  if  there  be  tenant  for 
years,  and  the  reversion  in  fee  simple  descends  to  or 
is  purchased  by  him,  the  term  of  years  is  merged  in 
the  inheritance,  and  shall  never  exist  any  more.  But 
they  must  come  to  one  and  the  same  person  in  one 
and  the  same  right ;  else  if  the  freehold  be  in  his 
own  right,  and  he  has  a  term  in  right  of  another  (en 
auter  droit),  there  is  no  merger.  Therefore,  if  tenant  for 
years  dies,  and  makes  him  who  hath  the  reversion  in  fee 
his  executor,  whereby  the  term  of  years  vests  also  in 
him,  the  term  shall  not  merge;  for  he  hath  the  fee  in 
his  own  right,  and  the  term  of  years  in  the  right  of  the 
testators,  subject  to  his  debts  and  legacies.  So  also,  if  he 
who  hath  the  reversion  in  fee  marries  the  tenant  for  years, 
there  is  no  merger;  for  he  hath  the  inheritance  in  his 
own  right,  the  lease  in  the  right  of  his  wife  (5).  An  estate 
tail  is  an  exception  to  this  rule ;  for  a  man  may  have  in 
his  own  right,  both  an  estate  tail  and  a  reversion  in  fee, 
and  the  estate  tail,  though  a  less  estate,  shall  not  merge 
in  the  fee(r).  For  estates  tail  are  protected  and  pre- 
served from  merger  by  the  operation  and  construction, 


(0)  Litt.  8.  416 ;  Co.  Litt.  251  a, 
b ;  Chudleigh*!  case,  1  Rep.  135  b  ; 
Archer's  case,  ibid.  66b ;  2  Bl.  Com. 
153,  274 ;  Doe  v.  Howell.  10  Barn. 
&Cres.  191.  The  same  effecU  also 
io  general  followed  where  the  particu- 
lar  teDaot  for  life  made  a  wrongful 
alienation  by  way  of  fine  or  recovery, 
conveyances  now  abolished  by  3  &  4 


Wm.  4,  c.  74.  Co.  Litt.  356  a,  251 
b ;  Doe  v.  Qatacre,  5  fiing.  N.  C.  609* 

(p)  Duncomb  v.  Duocomb,  3  Lev* 
437. 

(9)  Bracebridge  v.  Cooic,  Plowd. 
418;  Piatt  v.  Sleap,  Cro.  Jac.  275; 
Co.  Litt.  338  b. 

(r)  Wiscot's  case,  2  Rep.  61  a ; 
Lord  Stafford's  case,  8  Rep.  74  b. 
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[[though  not  by  the  express  words,  of  the  statute  de  donis; 
which  operation  and  construction  have  probably  arisen 
upon  this  consideration,  that  in  the  common  cases  of 
merger  of  estates  for  life  or  years,  by  uniting  with  the 
inheritance,  the  particular  tenant  hath  the  sole  interest  in 
them,  and  hath  full  power  at  any  time  to  defeat,  destroy, 
or  surrender  them  to  him  that  hath  the  reversion ;  there- 
fore, when  such  an  estate  unites  with  the  reversion  in 
fee,  the  law  considers  it  in  the  light  of  a  virtual  surren- 
der of  the  inferior  estate  («).  But  in  an  estate  tail  the 
case  is  otherwise:  the  tenant  for  a  long  time  had  no 
power  at  all  over  it  so  as  to  bar  or  to  destroy  it^,  and 
to  this  day  cannot  bar  it  except  in  a  special  method :  Qt 
would  therefore  have  been  strangely  improvident  to  have 
permitted  the  tenant  in  tail,  by  purchasing  the  reversion 
in  fee,  to  merge  his  particular  estate  and  defeat  the  inhe- 
ritance of  his  issue ;  and  hence  it  has  become  a  maxim 
that  a  tenancy  in  tail,  which  cannot  be  surrendered, 
cannot  be  merged  in  the  fee(0.]]  Merger,  it  is  to  be 
observed,  is  not  confined  to  cases  where  one  of  the  coin- 
ciding estates  is  greater  than  the  other  in  point  of  guanr 
tity  of  interest ;  for  a  term  of  years  will  merge  in  the 
immediate  reversion,  though  that  be  a  chattel  interest 
also ;  and  even  where  the  term  of  years  in  reversion  is  of 
shorter  duration  than  the  term  on  which  it  is  expectant, 
the  merger  will  equally  take  place  (u).  So  a  fee  simple 
conditional  will  merge  in  the  possibility  of  reverter  {x). 


(f)  Hughes  V.  Robotham,  Cro. 
Eliz.302. 

(t)  Where  a  tenant  in  tail,  how- 
ever, acquired  a  base  fee,  and  had  also 
the  reversion  immediately  expectant 
upon  it,  the  base  fee  would  formerly 
merge  in  the  reversion.  (Martin  v. 
Strachan,  5  T.  R.  109  n. ;  vide  First 
Real  Prop.  Rep.  p.  28.)  But  by  3  & 
4  Wm.  4,  c.  74,  s.  39,  a  base  fee 
within  the  meaning  of  that  statute 


will  now  be  adarged  under  such  cir- 
cumstances into  a  fee  simple  absolute. 

(u)  Bac.  Ab.  Leases,  &c.  (S.)  2; 
3  Prest.  Conv.  182:  in  which  last 
work  veill  be  found  a  very  elaborate 
discussion  of  the  whole  law  of  merger. 
£t  vide  Doe  v.  Walker,  5  Bam.  & 
Cres.  Ill,  where  the  subject  is  fully' 
considered. 

(x)  Simpson  v«  Simpson,  4  Bing. 
N.  C.  333. 
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III.  An  estate  in  remainder  is  where  any  estate  is 
derived  by  grant  out  of  a  larger  one,  an  ulterior  estate 
immediately  expectant  on  that  which  is  so  derived  being 
at  the  same  time  granted  away  by  the  original  owner. 
The  latter  interest  is  called  the  particular  estate,  and  the 
ulterior  one,  the  remainder  (^).  QAs  if  a  man  seised  in 
fee  simple  granteth  lands  to  A.  for  twenty  years,  and, 
after  the  determination  of  the  said  term,  then  to  B.  and 
his  heirs  for  ever :  here  A.  is  tenant  for  years,  remainder 
to  B.  in  fee.  In  the  first  place  an  estate  for  years  is 
created  or  carved  out  of  the  fee,  and  given  to  A. ;  and 
the  residue  or  remainder  of  it  is  given  to  B.  But 
both  these  interests  are  in  fact  only  one  estate ;  the  pre- 
sent term  of  years  and  the  remainder  afterwards,  when 
added  together,  being  equal  only  to  one  estate  in  fee  (z). 
They  are  indeed  different  partSy  but  they  constitute  only 
one  whole :  they  are  carved  out  of  one  and  the  same  in- 
heritance ;  they  are  both  created  and  may  both  subsist 
together ;  the  one  in  possession,  the  other  in  expectancy. 
So  if  land  be  granted  to  A.  for  twenty  years,  and,  after 
the  determination  of  the  said  term,  to  B.  for  life;  and 
after  the  determination  of  B.'s  estate  for  life,  it  be  limited 
to  C.  and  his  heirs  for  ever:  this  makes  A.  tenant  for 
.*  years,  with  remainder  to  B.  for  life,  remainder  over  to  C. 
in  fee.  Now  here  the  estate  of  inheritance  undergoes  a 
division  into  three  portions:  there  is  first  A.'s  estate  for 
years  carved  out  of  it;  and  after  that  B.'s  estate  for  life; 
and  then  the  whole  that  remains  is  limited  to  C.  and  his 


(y)  Lord  Coke  defines  a  remainder 
as  "  a  remnant  of  an  estate  in  lands  or 
"  tenements  expectant  upon  a  parti- 
*'  cular  estate  created  together  with 
"  the  same  at  one  time/'  Co.  Litt. 
143  a;  Blackstone  as  ''an  estate 
"  limited  to  take  effect  and  be  enjoyed 
"  after  another  entate  is  determined." 
2  BI.  Com.  164.  As  to  the  definition 
of  a  remainder!  see  also  Fearne,  by 


Butler,  p.  3,  n.  (c),  9th  ed.  For  the 
information  of  the  student,  it  may  be 
as  well  to  remark  that  the  word  itself 
is  not  a  term  of  art;  that  is,  the  use  of 
it  is  not  at  all  necessary,  nor  indeed 
usually  employed  for  the  creation  of 
the  estate.  Bac.  Ab.  Remainder 
(B). 

(0  Co.  Litt.  143  a  J  Fearoe,  by 
Butler,  308,  9th  ed. 
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[[heirs.  And  here  also  the  first  estate,  and  both  the 
remainders  for  life  and  in  fee,  are  one  estate  only,  being 
nothing  but  parts  or  portions  of  one  entire  inheritance ; 
and  if  there  were  a  hundred  remainders,  it  would  still  be 
the  same  thing ;  upon  a  principle  grounded  in  mathema- 
tical truth,  that  all  the  parts  are  equal,  and  no  more  than 
equal,  to  the  whole.  And  hence  also  it  is  easy  to  collect, 
that  no  remainder  can  be  limited  after  the  grant  of  an 
estate  in  fee  simple  (a) ;  because  a  fee  simple  is  the  high- 
est and  largest  estate  that  a  subject  is  capable  of  enjoy- 
ing (5);  and  he  that  is  tenant  in  fee,  hath  in  him  the 
whole  of  the  estate  :  a  remainder,  therefore,  which  is  only  a 
portion  or  residuary  part  of  the  estate,  cannot  be  reserved 
after  the  whole  is  disposed  of.  A  particular  estate,  with 
all  the  remainders  expectant  thereon,  is  only  one  fee  sim- 
ple; as  40/.  is  part  of  100/.,  and  60/.  is  the  remainder  of 
it :  wherefore,  after  a  fee  simple  once  vested,  there  can  no 
more  be  a  remainder  limited  thereon,  than  after  the  whole 
100/.  is  appropriated  there  can  be  any  residue  subsisting.^ 
But  until  the  whole  fee  simple  is  granted  away,  any  quan- 
tity of  interest  may  be  carved  out  of  it,  expectant  on  the 
determination  of  some  preceding  interest.  Therefore  a 
remainder,  like  an  estate  in  possession,  may  be  either  in 
fee,  in  tail,  for  life,  or  years. 

From  what  has  been  premised  it  appears  that  a  rever- 
sion and  a  remainder  are  both  estates  in  expectancy,  but 
differ  in  this  respect,  that  the  former  remains  in  the  gran- 
tor, by  act  or  construction  of  law,  as  part  of  his  former 
estate,  but  a  remainder  is  an  estate  newly  created  by  the 
act  of  the  grantor.  And  here  it  is  very  material  to  remark 
that  it  is  only  by  way  of  remainder,  that  at  common  law 
(that  is,  independently  of  certain  conveyances,  founded  on 
statute,  to  be  hereafter  mentioned,)  a  man  can  create  a  new 
freehold  estate  in  expectancy,  in  a  corporeal  heredita- 
ment.    For  it  is  an  ancient  rule,  which  lies  at  the  root 

(a)  CoUhtrst  V.  Bejushtn,  Plowd.  (6)  Vide  »up.  p.  222, 

29;  Qaixinei  v.  Sheldon,  Vaugh.  269. 
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of  the  learning  relative  to  remainders,  that  a  freehold  in 
hereditaments  corporeal  cannot  be  created  to  commence  in 
future  {c) J  that  is,  to  take  effect  in  possession  at  a  distant 
period  of  time,  without  the  interposition  of  a  particular 
estate  on  which  it  shall  be  expectant.  Thus  if  A.,  seised 
in  fee  of  lands,  convey  them  to  B.  to  hold  to  him  and  his 
heirs  for  ever,  after  the  end  of  three  years  next  ensuing,  this 
is,  at  common  law,  a  void  conveyance.  This  is  because  no 
freehold  can  in  general  be  created  at  common  law,  in  a 
corporeal  hereditament,  without  Uvery  of  seisin  (cf);  a  cere- 
mony in  its  nature  incompatible  with  a  grant  of  the  free- 
hold infuturo,  inasmuch  as  it  imports  a  delivery  of  pos- 
session, and  consequently  supposes  that  a  right  to  the 
immediate  possession,  and  not  merely  a  future  estate,  is 
conveyed  by  the  feoffor.  And  as  it  is  the  necessity  for 
livery  of  seisin  which  constitutes  the  reason  of  the  rule, 
so  the  rule  itself  extends  not  to  mere  chattel  interests  (e); 
which,  being  created,  as  we  have  seen,  without  that  cere- 
mony, are  also  capable  of  commencing  in  futuro.  Thus, 
though  the  fee  cannot  be  created  at  common  law  to  hold 
as  from  next  Michaelmas,  yet  a  lease  for  seven  years  from 
next  Michaelmas  will  be  good. 


(c)  Bar  wick's  case,  5  Rep.  94  b; 
2  Bl.  Com.  165. 

(d)  Vide  »vp,  p.  218.  The  reason 
here  aasigned  for  the  mle  that  a  free* 
hold  cannot  commence  tn  fuiuro,  is 
that  usually  given  in  the  books.  Vide 
Co.  Litt  217  a;  Plowd.  156;  Bar- 
wick's  case,  5  Rep.  94  b ;  «  Bl.  Cora. 
165 ;  Bac.  Ab.  Remainder  (C).  And 
perhaps  no  sufficient  authority  can  be 
shown  for  leferriog  it  to  any  other 
origin.  It  is  held,  however,  by  some 
writers  to  flow  from  the  general  prin- 
ciple of  the  common  law,  that  the  free- 
hold is  not  to  be  placed  (except  in 
cases  of  strict  necessity)  in  abeyance, 
lliat  this  principle  existed  there  can 
be  no  doubt ;  and  it  seems  clearly  to 


have  applied  both  to  the  immediate 
freehold  and  to  the  ultimate  fee.  (See 
the  argument  of  Mr.  Justice  Black- 
stone  in  the  case  of  Perrin  v.  Blake, 
Harg.  Law  Tracts.)  It  has  been  con- 
sidered by  some  as  in  part  founded  on 
feudal  reasons,  but  it  seems  to  be  more 
satisfactorily  accounted  for  by  the  in- 
conveniences which  resulted  from  such 
suspension  of  the  fee  or  freehold  in 
reference  to  the  system  of  real  aetiont 
^the  remedies  (hen  used  for  the  reco- 
very of  land.  (See  the  same  authority.) 
As  to  the  cases  where  the  freehold  or 
fee  may  be  in  abeyance,  vide  iup.  p* 
223. 

(e)  5  Rep.  94 ;  2  Bl.  Com.  165. 
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But  while  the  conveyance  by  livery  of  seisin,  is  utterly 
incapable  of  being  applied  to  the  creation  of  a  freehold 
in  futuroj  it  is  easily  adapted  to  that  of  a  freehold  in 
remainder.  For  the  method  in  this  case,  is  to  make  the 
livery  of  seisin  to  the  tenant  of  the  particular  estate; 
[[which  is  effectual  as  a  conveyance  also  to  him  in  re- 
mainder,  since  his  estate  and  that  of  the  particular  tenant 
are  one  and  the  same  estate  in  law.  Thus  a  man  may 
convey  to  A.  in  tail,  remainder  to  B.  in  fee ;  and  the  same 
livery,  which  conveys  the  estate  tail  to  A.  will  also  pass 
the  remainder  expectant  thereon  to  B.  The  whole  estate 
passes  at  once  from  the  grantor  to  the  grantees,  and  the 
remainder-man  is  seised  of  his  remainder,  at  the  same  time 
that  the  particular  tenant  is  seised  of  his  estate  tail  (/).]] 
And  the  case  is  the  same  where  the  particular  estate  is 
for  years  only.  [[As  where  one  leases  to  A.  for  three 
years,  with  remainder  to  B.  in  fee,  and  makes  livery  to 
A.^  Here  the  livery  indeed  is  not  necessary  for  the  lessee 
himself,  because  he  has  but  a  chattel  \  but  it  enures  to 
the  benefit  of  him  in  remainder,  and  the  freehold  is  imme- 
diately created  thereby  and  vested  in  B.  during  the  con- 
tinuance of  A.'s  term  of  years  {g). 

With  respect  to  the  creation  of  a  remainder,  the  fol- 
lowing rules  may  be  laid  down,  which,  though  they 
amount  to  no  more  than  an  exposition  of  the  different 
properties  expressed  in  the  very  definition  of  this  kind  of 
estate,  may  yet  serve  to  convey  to  the  mind  of  the  student 
a  more  precise  idea  of  its  character : — 

[[1.  There  must  necessarily  be  some  particular  estate 
precedent  to  the  estate  in  remainder  (A).^  The  necessity 
of  this,  is  sufficiently  indicated  by  the  term  itself;  for 
remainder  is  a  relative  expression,  and  implies  that  some 
part  of  the  thing  is  previously  disposed  of.  And  [[as  no 
remainder  can  be  created  without  such  a  precedent  par- 
ticular estate,  therefore  the  particular  estate  is  said  'to 

(/)  Co.  Liu.  143  a.  (h)  Fearne,  by  Butler,  390,  9th 

{g)  Id.  49  a,  49  b.  edit. 
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[support  the  remainder.  But  a  lease  at  will  is  not  held  to 
be  such  a  particular  estate  as  will  support  a  remainder 
over  (t).  For  an  estate  at  will  is  of  a  nature  so  slender 
and  precarious  that  it  is  not  to  be  looked  upon  as  a  por- 
tion of  the  inheritance ;  and  a  portion  must  first  be  taken 
out  of  it,  in  order  to  constitute  a  remainder.]] 

[2.  A  second  rule  to  be  observed  is  this  :  that  the  re- 
mainder must  commence  or  pass  out  of  the  grantor^  at 
the  time  of  the  creation  of  the  particular  estate  (A).]]  As 
where  it  is  proposed  to  give  to  A.  an  estate  for  life,  witli 
remainder  to  B.  in  fee :  here  B.*s  remainder  in  fee  must 
pass  from  the  grantor,  at  the  same  time  with  A.'s  life 
estate  in  possession ;  for  if  the  estate  ulterior  to  that  for 
life,  continues  in  the  grantor,  it  is  a  reversion,  and  no  re- 
mainder ;  and  B.  can  take  only  by  subsequent  grant  of 
this  reversion. 

3.  It  may  also  be  laid  down,  as  a  third  rule  respecting 
the  creation  of  remainders,  that  they  must  be  limited  to 
take  effect  in  possession  immediately  upon  the  determina- 
tion of  the  particular  estate  (/),  and  neither  later  nor  ear- 
lier. Thus  if  A.  be  tenant  for  life,  remainder  to  B.  in  tail, 
here  B.'s  remainder  is  to  take  effect  in  possession  imme- 
diately upon  A/s  death ;  or  if  A.  and  B.  be  tenants  for 
their  joint  lives,  remainder  to  the  survivor  in  fee,  here,  on 
the  death  of  either,  the  remainder  comes  into  possession 
instantly ;  and  therefore  both  these  are  good  remainders. 
But  if  the  iuture  estate  is  to  take  effect  in  possession  at  any 
period  later  than  the  determination  of  the  first,  as  if  an 
estate  be  granted  to  A.  during  his  life,  and  upon  his  death 
and  one  day  after,  to  B.  and  his  heirs,  this  is  no  remain- 
der (m).  So  the  future  estate  will  be  no  remainder  if  it  is 
not  to  await  the  proper  and  regular  determination  of  the 
first,  but  to  take  effect  in  defeasance  or  abridgment  of  it : 

(i)  Lord  Sufford's  case,  8  Rep.  75a.  leigh's  caae«  1  Rep.  135  a ;  Bonston's 

(k)  Plow.  25;  Liu.  f.  721 ;  Bac.  case,  3  Rep.  21  a ;  Co.  Litt.  298  a. 
Ab.  Remainder  (C).  (m)  Colthint  v.  Bejushin,  Plowd. 

(/)  I  Saod.  Us.  148, 2d  ed. ;  Chud-  25  ;  Fearne,  by  Batler,  307,  9ih  ed. 
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as  where  an  estate  is  limited  to  A.  for  life ;  but  if  B.  pays 
him  a  certain  sum  of  money,  then  immediately  to  B.  and 
his  heirs  (n).  But  though  a  remainder  cannot  be  limited 
to  take  effect  in  possession,  until  the  particular  estate  re- 
gularly determines,  yet  eventually  it  may  do  so  before 
that  period.  Thus  if  the  particular  estate  determine  by 
act  of  law  (as  by  forfeiture)  before  its  natural  expiration, 
the  remainder  limited  upon  it  will  come  into  immediate 
possession,  and  is  not  required  to  wait  until  the  expiration 
of  the  period  originally  assigned. 

A  remainder,  when  created,  is  subject  to  many  of  the 
rules  already  laid  down  with  respect  to  reversions.  Thus 
in  the  case  of  a  freehold  remainder,  the  remainder-man  is 
seised  as  of  fee  (or  freehold),  but  not  in  his  demesne,  un- 
less the  particular  estate  be  a  term  of  years,  when  seisin  in 
demesne  may  be  properly  alleged.  So  dower  or  curtesy  may 
be  claimed  of  a  remainder  in  fee,  if  expectant  on  an  estate 
for  years,  but  not  if  expectant  on  a  freehold ;  and  thus, 
too,  the  wrongful  feoffment  of  the  tenant  for  life  or  years, 
where  the  estate  immediately  expectant  is  not  by  way  of 
reversion  but  remainder,  displaces  the  remainder,  and  is 
a  forfeiture  to  the  remainder-man,  as  in  the  other  case  to 
the  reversioner ;  and  the  union  of  an  estate  in  remamder 
with  the  particular  estate  on  which  it  is  expectant,  will 
produce  a  merger  in  the  same  cases  (in  general  (o))  and  on 
the  same  principles,  as  if  it  were  an  estate  in  reversion. 

Hitherto  our  remarks  have  related  to  remainders  gene- 
rally considered ;  but  it  is  now  time  to  turn  our  attention 
to  the  distinction  which  exists  between  remainders,  as 
being  either  vested  or  contingent.  Vested  remainders  or 
remainders  executed  [[are  where  the  estate  is  invariably 
fixed  to  remain  to  a  determinate  person  after  the  parti- 
cular estate  is  spent.    As  if  A.  be  tenant  for  twenty  years, 

(n)  I  Sand.  Us.  143,  149 ;  Sagd.  years  id  another  tern  of  jean,  where 

Gilb.  152  D. ;  Fearne,  by  Batler,  261 ,  the  second  is  in  mnaindtr,  vide  Bac. 

9th  ed.  Leases,  &c.  (S)  2. 

(o)  Ai  to  the  merger  of  a  term  of 
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[[remainder  to  B.  in  fee,  here  B.'s  is  a  vested  remainder.]] 
Contingent  or  executory  remainders  are  those  limited  either 
to  an  uncertain  person,  or  upon  an  uncertain  event  (p) ;  that 
is,  to  a  person  not  in  esse  or  not  ascertained  (q) ;  or  upon 
an  event  which  may  not  happen  at  all,  or  not  happen  until 
after  the  particular  estate  is  determined  (r).  The  first 
kind,  or  those  limited  to  an  uncertain  person,  may  be 
exemplified  by  a  limitation  to  A.  for  life,  remainder  to  the 
first  son  of  B.,  who  has  then  no  son  born  («),  for  here  the 
person  is  not  in  esse  ;  or  to  A.  and  B.  for  their  joint  lives, 
remainder  to  the  survivor  in  fee,  for  here  the  person  is  not 
ascertained  (t).  The  second  kind,  or  those  limited  on  an 
uncertain  event,  by  a  lease  to  A.  for  life,  remainder  to  B. 
for  life,  and  if  B.  die  before  A.,  then  the  remainder  to  C. 
for  life(tt);  for  B.'s  dying  before  A.  is  an  event  that  may 
never  happen ;  or  by  a  lease  to  A.  for  life,  and  after  the 
death  of  B.  the  lands  to  remain  to  another  in  fee  (a?);  for 
though  it  is  certain  that  B.  must  die,  his  death  may  not 
happen  until  after  A.'s  life  estate  shall  be  determined. 

It  is  to  be  observed,  however,  that  if  there  be  no 
uncertainty  in  the  person  or  event  upon  which  the  re- 
mainder itself  is  limited,  the  mere  uncertainty  whether  it 


« 


li 


(p)  Blackstone  says  that  they  are 
where  the  remainder  is  "  limited  to 
"  take  effect  either  to  a  dubious  and 
uncertain  perton,  or  on  a  dubious 
and  uncertain  event;  so  that  the 
"  particular  estate  may  chance  to  be 
*'  determined,  and  the  remainder  never 
'<  take  effect."  £t  vide  Roberts  v. 
Roberts,  2  Bulst.  130;  2  Bl.  Com. 
169.  Mr.  Fearne  enumerates  four 
difierent  kinds  of  contingent  remain- 
ders :  —  "1st.  Where  the  remainder 
"  depends  entirely  upon  a  contingent 
determination  of  the  preceding  estate 
itself.  2dly.  Where  the  contingency 
**  on  which  the  remainder  is  to  take 
"  effect  is  independent  of  the  deter- 
"  mination  of  the  preceding  estste. 
"  3dly.  Where    the  condition  upon 


<c 


It 


"  which  the  remainder  is  limited  is 
"  certain  in  event,  but  the  determina- 
**  tion  of  the  particular  estate  may 
"  happen  before  it.  4thly.  Where  the 
"  person  to  whom  the  remainder  is 
"  limited  is  not  yet  ascertained,  or  not 
"  yet  in  being."  (Fearne,  by  Butler,  5, 
9th  ed.)  But  all  these  may  be  reduced 
to  two,  as  in  the  text,  with  the  aid  of 
the  distinctions  there  stated,  as  to  the 
nature  of  the  uncertainty  to  which  the 
person  or  event  may  be  subject. 

(q)  Fearne,  by  Butler,  9,  9th  ed. 

(r)  Ibid.  8. 

(s)  Ibid.  9. 

(0  Ibid. 

(tt)  Ibid.  7. 

(x)  Ibid.  8. 
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will  ever  take  effect  in  possessian,  is  not  sufficient  to  give 
it  the  character  of  a  contingent  remainder  (y).  Thus  if 
there  be  a  lease  to  A.  for  life,  remainder  to  B.  for  life,  here. 
the  limitation  of  the  remainder  is  to  a  person  in  being,  and 
ascertained,  and  the  event  on  which  it  is  limited  is  certain, 
viz.  the  determination  of  A/s  life  estate :  it  is  therefore  a 
vested,  and  not  a  contingent,  remainder  (^r);  and  yet  it 
may  possibly  never  take  effect  in  possession ;  because  B. 
may  die  before  A. 

We  may  also  remark,  as  an  inference  from  what  has 
been  premised,  that  an  estate  limited  to  an  existing  and 
ascertained  person  upon  the  determination  of  an  estate 
tail  (as  where  there  is  a  limitation  to  A.  in  tail,  remainder 
to  B.  in  fee,)  is  a  vested  and  not  a  contingent  remainder ; 
for  the  failure  of  A.'s  issue  on  which  it  is  expectant,  is  not 
an  uncertain  event  in  contemplation  of  law,  but  one  which 
will  sooner  or  later  happen,  and  determine  the  particular 
estate.  The  case  falls,  therefore,  within  the  definition  of 
a  vested  remainder;  the  estate  limited  to  B.  being  one 
that  is  invariably  fixed  to  remain  to  a  determinate  person 
after  the  particular  estate  is  spent. 

It  was  laid  down  in  a  former  place  that  no  remainder 
can  be  limited  after  a  fee  simple  (a).  A  contingent  remain- 
der may,  however,  be  limited  in  substitution  for  another 
contingent  remainder  in  fee  simple  (&) ;  as  if  land  be  given 
to  A.  for  life,  and  if  he  have  a  son,  then  to  that  son  in 
fee,  and  if  he  have  no  son,  then  to  B.  in  fee.  This  has 
been  sometimes  called  a  contingency  toith  a  double  cu- 
pect{c)y  and  it  is  no  violation  of  the  rule  in  question;  for 
such  remainders  as  these  are  concurrent^  and  not  consecu- 
tive ;  and  though  both  are  remainders  on  the  particular 
estate,  they  are  not  remainders  on  each  other  (d). 

(y)  Fearne,  by  BuUcr,  216, 9th  ed.  208 ;  Kecne  v.  Dickion,  3  T,  R.  495 ; 

(t)  Ibid. ;  vide  Doe  v.  Scadamore,  Cramp  v.  Norwood,  2  Marsh.  161. 

2  Bos.  &  Pal.  296.  (c)  Fearne,  u6i  tuTp.)  Loddington 

(a)  Vide  nip.  p.  295.  v.  Kime,  uhi  tup, 

(6)  Fearne,  by  Bntler,  373, 9th  ed. ;  (d)  Though  a  contingent  remainder 

Loddington  v.  Kime»  1  Lord  Ray.  in  fee  is  a  dbposition  (subject  to  the 
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It  is  laid  down  by  Lord  Coke,  as  to  the  nature  of  the 
contingency  on  which  a  remainder  may  be  limited,  that  it 
must  be  a  common  possibility  or  potentia  propinquGf  as 
opposed  to  one  that  is  too  remote  (e).  [Thus  a  remainder 
to  a  man's  eldest  son  who  hath  none,  we  have  seen,  is 
good,  for  by  common  possibility  he  may  have  one ;  but  if 
it  be  limited  in  particular  to  his  son  John  or  Richard, 
it  is  bad  if  he  have  no  son  of  that  name,  for  it  is  too  remote 
a  possibility  that  he  should  not  only  have  a  son,  but  a  son 
of  the  particular  name  (/).]]  It  is  questionable,  however, 
to  what  extent  this  doctrine  ought  to  be  received  (^). 

Contingent  remainders  are  subject  to  the  following 
rules:— 

1.  [[If  they  amount  to  a  freehold,  they  cannot  be  limited 
on  an  estate  for  years,  or  any  other  particular  estate  less 
than  a  freehold.  Thus  if  land  be  granted  to  A.  for  ten 
years,  with  remainder  in  fee  to  the  right  heirs  of  B.,  this 
remainder  is  void  (A) ;  but  if  granted  to  A«  for  life,  with  a 
like  remainder,  it  is  good.  For  unless  the  freehold  passes 
out  of  the  grantor,  at  the  time  when  the  remainder  is  cre- 
ated, such  freehold  remainder  is  void  (i):  it  cannot  pass 
out  of  him  without  vesting  somewhere ;  and  in  the  case 
of  a  contingent  remainder,  it  must  vest  in  the  particular 


particular  estate)  of  the  whoU  inherits 
anoe,  yet,  as  it  it  one  which  cannot 
take  effect  until  the  contingency  hap- 
pens, a  question  has  been  made  as  to 
what  becomes  of  the  inheritance  in  the 
mean  time.  According  to  the  older 
authorities  it  is  in  aheyauet,  or,  accord- 
ing  to  Lord  Coke's  allusion,  eaput  inUr 
nubila  eondit,  Co.  Litt.  342  b ;  et  vide 
40£dw.3,  9.  But  Mr.  Feame  argues 
(and  his  opinion  is  now  generally  re- 
ceived) that  it  continues  to  reside  in  the 
grantor.  Feame,  by  Butler,  360, 9th  ed. 
Where  the  contingent  remainder  in  fee 
is  created  by  one  of  those  conveyances 
which  derive  their  operation  from  the 
statute  of  uses  (as  to  which  hereafter). 


it  is  clear  that  the  fee  remains  in  the 
grantor  till  the  contingency  happens ; 
and  where  it  is  created  by  a  will,  the 
fee  descends  to  the  heir  at  law.  2 
Saund.  by  Wms.  381  a,  n.(16). 

(«)  Cholmley's  case,  2  Rep.  61 ; 
Co.  Litt.  378;  Feame,  by  Butler, 
250,  9th  ed. 

(/)  Cholmley's  case,  u6tf up.  Such 
a  contingency  as  this,  is  sometimes 
called  a  pouibility  upon  a  pombility. 

(g)  See  Third  Real  Prop.  Rep.  29; 
Feame,  by  Butler,  251,  n.  (c),  9th 
ed. 

(A)  Chudleigh's  case,  1  Rep.  130  a. 

(t)  Vide  tup,  p.  298  ;  et  vide 
Feame,  by  Butler,  281|  9th  ed. 
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tenant,  else  it  can  vest  nowhere;  unless,  therefore,  the 
estate  of  such  particular  tenant  be  of  a  freehold  nature, 
the  freehold  cannot  vest  in  him :  consequently  the  remain- 
der is  void.]] 

2.  Every  contingent  remainder  must  become  vested 
either  during  the  continuance  of  the  particular  estate,  or 
eo  instanti  that  it  determines  (A). 

It  is  obvious  that  when  the  contingent  person  comes 
into  being  or  is  ascertained  during  the  continuance  of  the 
particular  estate,  or  the  contingent  event  takes  place  dur- 
ing that  period,  the  remainder  ceases  to  be  a  contingent, 
and  becomes  a  vested  one.  Thus  if  A.  be  tenant  for  life, 
with  remainder  to  B.'s  eldest  son,  then  unborn,  in  tail, 
the  instant  that  a  son  is  bom,  the  remainder  is  no  longer 
contingent,  but  vested  (Z).  On  the  other  hand,  if  the  per- 
son comes  into  being  or  is  ascertained,  or  the  event  hap- 
pens not  during  the  continuance  of  the  particular  estate, 
but  immediately  on  its  determination,  the  remainder  then 
of  course  takes  effect  as  an  estate  in  possession ;  or,  in 
other  words,  vests  in  possession,  instead  of  vesting  as  in 
the  case  first  supposed,  in  point  of  interest  only.  Thus 
if  land  be  given  to  A.  and  B.  during  their  joint  lives,  re- 
mainder to  the  survivor  in  fee,  this  remainder,  immediately 
on  the  death  of  either,  becomes  vested  in  possession  in  the 
survivor.  The  meaning  of  the  rule,  therefore,  under  con- 
sideration, is,  that  a  contingent  remainder  must  either  vest 
as  a  remainder  during  the  particular  estate,  or  as  an  estate 


(k)  Archer's  case,  1  Rep.  66  b ; 
Co.LitL  298  a ;  Bac.  Ab.  Remaioder 
(D.) ;  2  Saund.  by  Wms.  387,  n. (7) ; 
Fearne,  by  Duller,  307, 310, 9th  ed.; 
2  Bl.  Com.  168,  in  which  la&t  book 
the  rule  is  laid  down  as  to  remainders 
generaUjf,  thus:  "that  the  remainder 
"  must  ?est  in  the  grantee  daring  the 
"  continoance  of  the  particular  estate, 
**  or  eo  inttanti  that  it  determines." 
And  this  is  the  form  in  which  it  is 


oAen  expressed.  But  where  a  remain- 
der is  not  originally  contingent,  it  is 
necessarily  vested  from  the  time  of  its 
creation  ;  and  cannot  be  said  pioperly 
to  vest  during  the  continuance  of  the 
particular  estate,  and  still  less  upon  its 
determination.  The  rule,  therefore, 
has  in  effect  no  application  except  to 
contingent  remainders. 
(0  2  Bl.  Com.  169. 
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in  possession,  at  its  determination,  and  cannot  remain  in 
contingency  after  the  latter  period. 

From  this  the  important  doctrine  follows,  that  so  long 
as  a  remainder  is  in  contingency,  it  always  requires  the 
continuinff  support  of  the  particular  freehold  estate  (m),  so 
that  if  that  estate  comes  by  any  means  to  an  end  before 
the  contingency  has  happened,  the  remainder  is  altogether 
defeated(n);  for  before  the  happening  of  the  contingency, 
there  is  no  person  entitled  to  take,  or  in  whom  the  re- 
mainder can  vest;  and,  by  the  rule  under  consideration,  it 
can  no  longer  exist  as  a  contingent  remainder,  because 
the  particular  estate  is  determined.  Thus  if  A.  be  tenant 
for  life,  with  remainder  to  B.'s  eldest  son,  then  unborn,  in 
tail,  if  A.  dies  before  the  contingency  happens,  that  is, 
before  B.  has  a  son,  the  remainder  is  absolutely  gone;  for 
the  particular  estate  is  determined  before  the  remainder 
can  vest(o).  Nay,  by  the  strict  rule  of  law,  if  A.  were 
tenant  for  life,  remainder  to  his  own  eldest  son  in  tail, 
and  A.  died  without  issue  bom,  but  leaving  his  wife  en- 
ceinte or  big  with  child,  and  after  his  death  a  posthumous 
son  was  bom,  it  has  been  held  that  this  son  could  not 
take  the  land  by  virtue  of  the  remainder ;  for  the  parti- 
cular estate  determined  before  there  was  any  person  ac- 
tually in  existence  in  whom  the  remainder  could  vest(|>). 
This  decision,  however,  was  ultimately  reversed;  and  the 
case  is  now  provided  for  by  a  positive  law,  for  [^it  is 
enacted  by  statute  10  &  11  Wm.  III.  c.  16,  that  posthu- 
mous children  shall  be  capable  of  taking  in  remainder  in 
the  same  manner  as  if  they  had  been  born  in  their  father's 
lifetime;  that  is,  the  remainder  is  allowed  to  vest  in  them 
while  yet  in  their  mother's  womb(y).] 

(m.)  ColthirsC  v.  Bejushin,  Plowd.  (p)  lUeve  v.  Long,  1  Salk.  228; 

25;  FearDe,  by  Butler,  307,  9th  ed.  4  Mod.  282,  8.  C. 

(n)  Purefoy  v.  Rogers,  2  Saund.  (q)  It  was  the  case  of  Reeve  r. 

386, 387 ;  2  Bl.  Com.  171 ;  Fearne,  Long,  referred  to  io  the  text  (in  which 

by  Butler,  316,  9tJi  ed.  the  House  of  Lords  reversed  the  judg- 

(o)  2  Bl.  Com.  169.  ment  of  the  Courts  of  King's  Bench 

VOL.  I.  X 


306   BK.  11.  RIGHTS  OF  PROPERTY. — PART  I,  THINGS  REAL. 

The  same  consequence  will  follow,  even  though  the  par- 
ticular estate  comes  to  an  end  prematurely,  and  is  de- 
stroyed by  the  voluntary  act  of  the  particular  tenant  him- 
self (r).  Thus  a  tenant  for  life,  with  remainder  to  his 
unborn  sons  successively  in  tail,  remainder  over  to  a 
stranger  in  fee,  may,  before  a  son  is  bom,  destroy  the  life 
estate  by  a  wrongAil  feo£Baaent  in  fee,  or  may  surrender  it 
to  the  person  in  ultimate  remainder,  so  as  to  merge  it  in 
the  fee ;  and  in  eith^  case  the  contingent  remainder  to 
the  son  will  be  defeated  («)•  [[In  these  cases,  therefore, 
it  is  necessary  to  have  trustees  appointed  to  preserve  the 
contingent  remainders,  in  whom  there  is  vested  an  estate 
in  remaixider  for  the  life  of  the  tenant  for  life,  to  commenoe 
when  his  estate  determines  (^).  If,  therefore,  his  estate  for 
life  determines  otherwise  than  by  his  death,]]  for  example, 
by  wrongful  alienation  as  above  supposed,  ([the  estate  of 
the  trustees  for  the  residue  of  his  natural  life  will  then 
take  effect,  and  become  a  particular  estate  in  possession, 
sufficient  to  sijq>port  the  remaind«B  depending  in  contin- 
gency. This  method  is  said  to  have  been  invented  by  Sir 
Orlando  Bridgman,  Sir  Gec^ey  Palmer,  and  other  eminent 
counsel,  who  betook  themselves  to  conveyancing  dur- 
ing the  time  of  the  civil  wars,  in  order  thereby  to  secure  in 
family  settlements  a  provision  for  the  future  childr^i  of 
an  intended  marriage,  who  before  were  usually  left  at  the 
mercy  of  the  particular  tenant  for  life ;  and  when,  afler 
the  Restoration,  those  gentlemen  came  to  fill  the  first 
offi.ce8  of  the  law,  they  supported  this  invention  within 
reasonable  and  proper  bounds,  and  introduced  it  into 
general  use.]] 

When  land  is  settled  in  the  form  here  supposed,  that 

and  CommoD  Pleas)  that  gave  occa-  (r)  Chadleigh's  case,  1  Rep.  135 

rion  to  this  statute.    Vide  Christian's  b ;  Archer's  case,  ibid.  06  b. 

Blackstone,  vol.  ii.  p.  169,  where  it  is  (s)  Feame,  by  Butler,  317, 9th  ed.; 

also  remarked  that  in  snch  cases  the  Porefoy  v.  Rogers,  2  Sannd.  386, 387. 

posthumoas  son  is  entitled  to  the  in*  (t)  As  to  the  nature  of  this  remain- 

termediate  property.  £t  vide  2Saund.  der,  vide  Parkbnrst  v.  Smith,  Willes, 

by  Wms.  387,  n.  (7).  338  ',  3  Atk.  138. 
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isy  by  a  limitation  to  the  parent  for  life^  and  after  his 
death  to  his  first  and  other  sons  in  tail,  and  trustees  are 
interposed  to  preserve  the  contingent  remainders,  this  is 
called  a  strict  settlement.  The  estate  tail  immediately  ex- 
pectant on  the  parent's  life  estate  is  not  only  exempt  from 
the  danger  of  being  defeated  before  the  first  son  is  bom, 
but  remains  unalienable  until  he  attains  the  age  of 
twenty-one:  at  that  period,  however  (as  results  fi*om 
former  explanations  (u) ),  he  may  with  consent  of  his 
parent,  if  then  living,  or  at  his  own  pleasure,  if  his  parent 
be  dead,  bar  both  his  own  issue  and  those  in  remainder 
or  reversion,  and  convert  his  estate  tail  into  a  fee  simple 
absolute ;  and,  even  without  consent  of  his  parent,  may 
in  all  cases  bar  his  own  issue,  leaving  the  ulterior  estates 
undisturbed. 

To  return,  however,  to  our  immediate  subject,  it  is  ma- 
terial to  remark,  that,  to  support  a  contingent  remainder, 
it  is  not  essential  that  the  particular  estate  should  be  in 
actual  possession ;  for,  provided  such  an  estate  be  in  exist- 
ence, it  will  suffice  ior  that  purpose,  though  it  be  reduced 
to  a  right  ofentr^  only  (ar).  Thus  if  there  be  an  estate  for 
life,  with  a  contingent  remainder  over,  and  the  tenant  for 
life  be  disseised,  that  is,  put  out  of  his  seisin  or  possession 
of  the  freehold  by  a  stranger,  there  nevertheless  resides 
an  immediate  right  of  entry  in  the  disseissee;  and  that 
will  be  sufficient  to  support  the  remainder(y). 

The  law  is  said  to  lean  against  contingent  remainders, 
as  compared  with  vested  ones,  on  account  of  the  liability 
of  the  former  to  be  defeated;  and  therefore  in  a  case  of 
doubtful  interpretation,  a  remainder  capable  of  being 
taken  as  vested  shall  not  be  construed  as  contingent  (z). 

In  connection  also  with  the  subject  of  contingent  re- 


(tt)  Vide  supra,  p.  237.  (0  Ives  v,  Legge,  3  T.  R.  489  n. ; 

(x)  Ibid.  286,  9th  ed. ;  Archer's      Driver  v.  Frank,  3  Mau.  &  Scl.  37  j 
case,  1  Rep.  66  b,  67  a.  I>oe  t>.  Spratt,  6  Barn.  &  Adol.  731 . 

(.y)  Ibid. 
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mainders,  occurs  that  remarkable  rule  of  construction  so 
familiar  in  our  books  under  the  appellation  of  the  Rule  in 
Shelley* s  case  {a). 

This  rule  is  propounded  in  Lord  Coke's  Reports  in  the 
following  form  —  that  wherever  a  man,  by  any  gift  or 
conveyance,  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance,  an  estate  is  limited,  either  mediately 
or  immediately,  to  his  heirs  in  fee  or  in  tail,  the  word 
heirs  is  a  word  of  limitation^  and  not  of  purchase(b).  In 
other  words,  it  is  to  be  understood  as  expressing  the 
quantity  of  estate  which  the  party  is  to  take,  and  not  as 
conferring  any  distinct  estate  on  the  persons  who  may 
become  his  representatives. 

This  indeed  is  the  ordinary  force  of  the  word  heirs;  (for 
as  may  be  inferred  from  the  former  remarks  on  the  sub- 
ject of  estates  of  inheritance),  if  land  is  given  to  a  man 
and  his  heirs,  he  takes  a  fee  simple ;  if  to  him  and  the 
heirs  of  his  body,  in  fee  tail(c);  in  which  cases  the  word 
plainly  operates  as  a  mere  limitation  of  the  quantity  of 
his  estate.  But  where  land  is  given  to  A.  B.  for  his  life, 
and  on  his  decease  to  his  heirs,  or  to  the  heirs  of  his 
body,  it  might  be  supposed,  from  the  doctrines  we  have 
been  considering  with  respect  to  remainders,  that  this 
confers  a  separate  estate  on  his  representatives,  and  that 
he  will  take  for  his  own  life  only,  with  contingent  re- 


(a)  See  the  elaborate  dissertation 
on  this  rule  by  Mr.  Fearne,  Fearne 
by  Butler,  28—208,  9th  ed. ;  the  ob- 
servations on  the  rule  by  Mr.  Har- 
grave,  in  Harg.  Law  Tracts,  and  the 
argument  of  Mr.  Justice  filackstone, 
in  Perrin  o.  Blake,  ibid.  The  cases 
which  call  for  the  application  of 'this 
rule  aie  very  numerous  in  our  law. 
But  they  occur  much  more  frequently 
where  the  limitation  is  by  will,  than 
where  it  is  by  deed.  The  following 
are  among  the  many  modern  cases  on 


the  subject  Hoe  v.  Bedford,  4  Mau. 
&  Selw.  .^62 ;  Doe  v.  Jesson,  5  Mas. 
&  Sel.  95 ;  Doe  v.  Jones,  1  Bam.  & 
Ores.  243;  Doe  r.  Harvey,  4  Barn.&c 
Cret.  610 ;  Right  v.  Creber,  8  Dow. 
&  Ry«  718 ;  Douglas  v.  Congreve,  4 
Bing.  N.  C.  1. 

(6)  Shelley's  case,  1  Rep.  104  a. 
As  to  the  terms  in  which  the  rule  is 
expressed,  see  Fearne,  by  Butler,  76, 
9th  ed. 

(r)  Sup.  p.  220,  223, 228. 
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mainder  to  his  heirs,  or  to  the  heirs  of  his  body,  accord- 
ing to  the  apparent  purport  of  the  grant.  And  such 
ulterior  limitation  would  in  fact  be  a  contingent  remainder 
to  them,  if  the  previous  life  estate  had  been  limited,  not  to  A. 
himself,  but  to  another  person.  By  the  effect,  however,  of 
the  rule  which  we  are  considering,  the  heirs,  or  heirs  of 
the  body  of  A.,  will  not  take  in  remainder,  in  the  case 
supposed,  nor  will  A.  himself  take  a  mere  life  estate,  but 
a  remainder  also  in  fee  or  tail;  and  as  that  remainder  will 
absorb  (according  to  the  law  of  merger  (cf))  his  life  in- 
terest, the  result  upon  the  whole  conveyance  will  be  to 
give  him  an  estate  in  fee  (or  in  tot'/,  as  the  case  may  be) 
in  possession.  And  upon  the  same  principle,  if  another 
particular  estate,  by  way  of  vested  remainder  upon  A.'s 
life  estate  (for  example,  a  life  estate  to  B.)  be  interposed 
before  the  ulterior  limitation  to  A.'s  heirs,  or  the  heirs  of  his 
body,  that  ulterior  limitation  will  take  effect  in  A.  himself; 
but  as  a  vested  remainder  only  in  fee  or  tail,  as  the  inter- 
vening estate  will  in  that  case  prevent  a  merger.  If  the 
estate  interposed  indeed,  be  not  a  vested  but  a  contingent 
remainder,  A.  will  take  (as  in  the  case  first  supposed)  the 
entire  fee;  for  while  the  contingency  is  in  suspense,  there 
is  nothing  to  prevent  the  consolidation  of  his  life  estate 
with  the  ulterior  limitation  to  his  heirs ;  but  he  takes  it 
sub  modo  only,  and  in  such  manner  that  it  will  open  and 
let  in  the  intermediate  estate  when  the  contingency  hap- 
pens (c). 

It  is  to  be  observed,  that  the  interest  which,  by  the 

effect  of  this  rule  passes  to  the  ancestor,  is  of  a  kind  very 
different  from  that  which  would  belong  to  him  if  the 
words  were  to  receive  their  more  obvious  construction. 
According  to  the  rule,  he  becomes,  in  the  first  case,  pro- 
prietor of  the  whole  fee,  which  it  is  consequently  in  his 
power  to  aliene  at  his  pleasure  (subject,  where  the  estate 
is  in  tail,  to  the  ordinary  restrictions,)  and  in  the  two 

((/)  Vide  lup.  p.  293. 

(0  Fnroe,  by  Butler,  29|  9ih  ed.}  LewU  BcwIm'b  case,  \\  Rep.  78  b. 
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other  cases,  his  interest  is  of  the  same  description^  except 
as  regards  the  intervening  estates;  while,  on  the  other 
hand,  if  he  took  an  estate  for  life  only  (though  with  re^ 
mainder  to  his  heirs),  he  could  aHene  for  no  longer  period 
than  his  own  Ufe,  and  he  would  have  no  control  over  the 
inheritance. 

With  respect  to  the  reason  of  the  rule,  it  is  involved  in 
much  obscurity  (/).  But  according  to  the  prevalent  opi- 
nion, it  was  established  with  a  view  to  the  protection  of 
the  feudal  lord,  who  would  have  been  defrauded,  it  is 
said,  of  his  wardship  and  other  perquisites,  if  the  heir  had 
been  allowed  to  take  by  way  of  remainder,  and  not  by 
hereditary  succession. 

We  shall  conclude  this  chapter  with  notice  of  a  legis- 
lative provision  which  appUes  alike  to  estates  in  remainder 
and  to  those  in  reversion.  [[In  order  to  assist  such  per- 
sons as  have  any  estate  in  remainder,  reversion,  or  expec- 
tancy after  the  death  of  others,  against  fraudulent  con- 
cealment of  their  deaths,  it  is  enacted  by  the  statute  6 
Anne,  c.  18,  that  all  persons  on  whose  lives  any  lands  or 
tenements  are  holden  shall  (upon  application  to  the  Court 
of  Chancery  and  order  made  thereupon)  once  in  every 
year,  if  required,  be  produced  to  the  court  or  its  commis- 
sioners ;  or,  upon  neglect  or  refusal,  they  shall  be  taken  to 
be  actually  dead,  and  the  person  entitled  to  such  expec- 
tant estate  may  enter  upon  and  hold  the  lands  and  tene- 
ments till  the  party  shall  appear  to  be  living.]] 

(/)  S«e  Fearne,  by  Batler,  83, 9tli      in  Hargrave's  Law  Tracts ;  Reeves's 
ed.    Argument  of  Mr.  Justice  Black-      £og.  Law,  vol.  ili.  p.  8. 
stoQG  ID  the  case  of  Perriu  v.  Blake, 
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CHAPTER  VUI. 

OF  ESTATES   IN    SEVSaALTY,  JOINT-TENANCY,  CO- 

PAECENARY,  AND  COBIMON. 


piVs  come  now  to  treat  of  estates,  with  respect  to  the 
number  and  connection  of  their  owners,  the  tenants  who 
occupy  and  hold  them.  And,  considered  in  this  view, 
estates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  actual  possession  or  expectancy,  may  be  held 
in  four  different  ways;  in  severalty,  in  joint  tenancy,  in 
coparcenary,  and  in  common. 

I.  He  that  holds  lands  or  tenements  in  severalty^  or  is 
sole  tenant  thereof,  is  he  that  holds  them  in  his  own  right 
only,  without  any  other  person  being  joined  or  connected 
with  him  in  point  of  interest  during  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an 
estate;  and  therefore  we  may  make  the  same  observa- 
tions here,  that  we  did  upon  estates  in  possession,  as  con- 
tradistinguished from  those  in  expectancy,  in  the  preced- 
ing chapter :  that  there  is  little  or  nothing  peculiar  to  be 
remarked  concerning  it,  since  all  estates  are  supposed  to 
be  of  this  sort,  unless]]  the  contrary  is  expressed;  [[and 
in  laying  down  general  rules  and  doctrines,  we  usually 
apply  them  to  such  estates  as  are  held  in  severalty.  We 
shall  therefore  proceed  to  consider  the  other  three  species 
of  estate,  in  which  there  are  always  a  plurality  of 
tenants.] 

All  the  three  last-mentioned  species  of  estate  have  this 
common  characteristic, — that  the  tenants  hold  pro  indir 
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mso,  or  promiscuously  (a).  So  that  one  person  is  not 
seised  or  possessed  exclusively  of  one  acre,  and  another 
person  of  another,  (for  then  they  would  be  tenants  in 
severalty,)  but  the  interest  and  possession  of  each  extend 
to  every  specific  portion  of  the  whole  land  of  which  they 
are  joint-tenants,  coparceners,  or  tenants  in  common. 
And  accordingly,  though  only  one  of  them  should  happen 
to  be  in  actual  possession,  yet  his  possession  is  consi- 
dered for  many  purposes  as  that  of  all(i).  But  in  many 
points  of  view  these  different  species  of  estate  are  mate- 
rially distinguishable  from  each  other  in  their  character 
and  properties,  and  it  will  be  necessary  therefore  to  ccn- 
sider  them  separately,  and  in  succession. 


II.  An  estate  then  in  joint-tenancy  {c)  is  where  an  estate 
is  acquired  by  two  or  more  persons  in  the  same  land,  by 
the  same  title  (not  being  a  title  by  descent),  and  at  the 
same  period ;  and  without  any  limitation  by  words  im- 
porting that  they  are  to  take  in  distinct  shares.  Thus,  if 
lands  be  limited  to  A.  and  B.,  for  their  lives,  without 
more,  this  makes  them  joint-tenants  of  the  freehold,  if  to 
A.  and  B.  and  their  heirs,  this  makes  them  joint-tenants 
of  the  fee(rf).  [[The  estate  so  acquired  is  called  an  estate 
in  joint-tenancy  (e),  and  sometimes  an  estate  in  jointure, 
which  word  as  well  as  the  other,  signifies  an  union  or 
conjunction  of  interest;  though  in  common  speech  the 
term  jointure  is  now  usually  confined  to  that  estate,  which 


(a)  Co.  Liu.  189  a,  190  b,  163  a. 

(6)  Doe  V.  1'aylor,  S  Barn.  &  Adol. 
583;  Ford  r.  Grey,  1  Salk.  285;  Doe 
V.  Keen,  7T.  H.  386 ;  Doe  v.  Pearson, 
6  £atl«  173.  But  now  by  the  Limita- 
tion Act,  3  &  4  Will.  4,  c.  27,  s.  12,  if 
one  or  more  of  several  persons  entitled 
as  coparceners,  joint -tenants,  or  te- 
nants in  common,  shall  have  been  in 
the  poMetaion  of  the  entirety,  or  more 
thtD  hit  undivided  ihare  or  shares, 
JW  hit  or  th9ir  own  bem/it,  or  for  tht 


benefit  of  any  person  or  persons  other 
than  the  perton  or  ptrsons  entitled  to 
the  other  share  or  thareit  such  pos- 
session shall  not  be  deemed  to  have 
been  the  possession  of  such  last-men- 
tioned person  or  persons,  or  any  of 
them. 

(r)  As  to  this  estate,  vide  Co.  Litf. 
180a,~I88b. 

(d)  Utt.  t.  277. 

(«)  Ibid. 
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[[by  virtue  of  the  statute  27  Hen.  VIII,  c.  10,  is  frequently 
vested  in  the  husband  and  wife  before  marriage,  as  a  full 
satisfaction  and  bar  of  the  veoman's  dower  (/).^ 

This  estate  has  several  conditions  and  properties,  which 
require  to  be  distinctly  pointed  out  before  a  just  concep- 
tion of  its  nature  can  be  attained. 

1.  Among  joint-tenants  there  is  a  unity  oftitle{g\  that 
is,  their  estate  [^must  be  created  by  one  and  the  same  act, 
whether  legal  or  illegal,  as  by  one  and  the  same  grant,  or 
by  one  and  the  same  disseisin  (A).]]  2.  The  estate  of 
joint-tenants  vests  in  them  at  one  and  the  same  period{i). 
Thus,  (though  in  case  of  a  remainder  to  A.  and  B.  and 
their  heirs,  after  a  previous  life  estate,  they  take  in  joint- 
tenancy,  because  they  take  at  once  a  vested  remainder, 
yet)  if  an  estate  be  granted  to  J.  S.  for  life,  with  remain- 
der to  A.  and  the  eldest  son  of  B.  (he  having  no  son  at 
the  time),  and  their  heirs,  A.  does  not  take  in  joint- 
tenancy  with  B.'s  eldest  son ;  because  A.  takes  a  vested 
remainder  in  a  moiety  immediately  on  the  execution  of 
the  conveyance,  while  the  remainder  in  the  other  moiety 
does  not  vest  until  a  son  is  born  to  B.;  nor  at  all  if  J.  S. 
dies  first.  If  a  son  is  born  to  B.  in  J.  S.'s  life-time,  still 
A.  had  up  to  that  period  no  joint  interest  with  him;  the 
tenancy  was  not  ab  initio  a  Joint-tenancy,  and  not  being 
so  at  first,  cannot  become  so  afterwards.  3.  Among  joint- 
tenants  there  is  also  a  similarity  of  interest  as  regards  the 
quantity  of  estate.  [[One  joint-tenant  cannot  be  entitled  to 
one  period  of  duration  or  quantity  of  interest  in  lands,  and 
the  other  to  a  different;  one  cannot  be  tenant  for  life,  and 
the  other  for  years ;  one  cannot  be  tenant  in  fee,  and  the 
other  in  tail(A).]]  On  the  other  hand,  however,  there  may 
be  joint-tenants  as  to  a  portion  of  the  fee,  with  a  several 

(/)  Vide  sup.  p.  255.  raised  by  way  of  use  or  devise  (as  to 

(g)  2  Bl.  Com.  181.  which  vide   post)-,   see   Feanie,  by 

{h)  Liu.  8. 278.  Batler,  312,  9th  ed. ;   Co.  Litt.  by 

(0   2  HI.  Com.   181;   Co.  LUt,  Harg.  188  a,  o.  13. 

188  a.    Bui  with  ra»pect  to  the  ap-  (fc)  Co.  Litt.  188  a. 

pUcabUity  of  this  doctrine  to  oitatfi 
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interest  in  one  or  mwe  of  them  as  to  the  residue.  Thus 
if  land  be  granted  to  A.  and  B.  for  their  lives,  and  to  the 
heirs  of  A.;  here  A.  and  B«  are  joint-tenants  of  the  free- 
hold during  their  respective  lives,  and  A.  has  a  several  in- 
heritance in  fee  simple;  or  if  land  be  given  to  A.  and  B., 
and  the  heirs  of  the  body  of  A.;  here  both  have  a  joint 
estate  for  life,  and  A.  hath  a  several  inheritance  in  tail  (Z). 
4.  There  is  an  entirety  and  equality  of  interest  among  the 
tenants;  for  while  they  continue  to  hold  together,  they 
are  not  considered  as  holding  in  distinct  shares,  but  each 
is  equally  entitled  to  the  whole.  And,  on  the  other  hand, 
though  the  entirety  ceases  for  the  purpose  of  aUenatioB, 
every  co-tenant  being  entitled  (if  he  thinks  proper)  sepa- 
rately to  tranfer  his  own  share,  yet  the  equality  remains; 
for  each  is  capable  of  conveying  an  equal  share  with  the 
rest. 

This  combination  of  entirety  of  interest  with  the  power 
of  transferring  in  equal  shares  is  expressed  by  the  ancient 
law  maxim,  that  every  joint  tenant  is  seised  per  my  et  per 
tout{m).   And  this  is  considered  as  an  essential  character- 


(0  Litt.  8.  285.  Blackstone's  ex- 
pression is,  that  "  A.  has  the  remain^ 
dar  in  severalty"  in  these  cases.  But 
Littleton  says,  "  one  Uath  a  freehold 
and  the  other  a  fee-simple/'  and  Lord 
Coke,  that  '*  they  are  joint-tenants  for 
life,  and  the  fee-simple  or  estate  tail 
is  in  one  of  them  ;'*  and  though  he 
afterwards  speaks  of  "  him  in  remain- 
der/' his  remarks  show  that  it  is  not 
a  remainder  properly  so  called,  and 
that  though  a  joint- tenancy  for  life 
sttl»sists  with  all  the  usual  incidents, 
yet  the  estate  of  the  joint- tenant,  who 
has  the  fee,  is  for  many  purposes 
(particularly  that  of  alienation,)  an 
entire  inheritance,  not  broken  into  a 
particular  estate  and  remainder  there> 
on  i  vide  Co*  Litt.  184  b,  and  note  2 
by  Harg.;  et  vide  Wiscot's  case,  2 
Hep.  60  b. 

(m)  Blackstone  gives,  as  the  mean* 


ing  of  this  expression,  that  each  has 
"the  entire  possession,  as  well  of  erery 
paroel  as  of  the  whole,"  2  Bl.  Com. 
182;  and  in  this  he  follows  the  words 
of  Littleton,  s.  288.  The  expression, 
however,  seems  more  properly  to  im- 
port that  they  are  all  jointly  seised  of 
the  whole,  with  a  right  to  transfer  in 
equal  shares,  as  explained  in  the  text. 
Accordingly,  in  commenting  on  the 
words  per  my  et  per  tout,  Lord  Coke, 
(citing  Bracton)  remarks,  Et  tie  tatum 
tenei,  et  nihil  tenet,  teiL  tatum  eon* 
Junctim  et  nihil  per  se  separatimm 
"  And  albeit  they  are  so  seised,  as  for 
"  example,  where  there  be  two  joint- 
**  tenants  in  fee,  yet  to  divers  pur- 
"  poses  each  of  them  hath  but  a  right 
"  to  a  moiety,  as  to  enfeoff,  give,  or 
"  demise,  or  to  forfeit,"  &c.  j  Co.  Lilt. 
186  a. 
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istic  of  a  joint  estate;  and  therefore  if  an  estate  in  fee  be 
given  to  a  man  and  his  wife,  they  are  not  properly  joint- 
tenants,  but  are  said  to  be  tenants  by  entireties;  [[for  bus- 
band  and  wife  being  considered  as  one  person  in  law, 
they  cannot  take  the  estate  by  moieties,  but  both  are 
seised  of  the  entirety,  per  tout  et  non  per  my;  the  conse- 
quence of  which  is,  that  neither  the  husband  nor  the  wife 
can  dispose  of  any  part  without  the  assent  of  the  other, 
but  the  whole  must  remain  to  the  survivor(n).^     And  so 
if  a  joint  estate  in  land  be  conveyed  to  a  husband  and 
wife,  and  to  a  third  person,  the  husband  and  wife  take  a 
moiety,  and  the  third  person  the  other  moiety,  in  the 
same  manner  as  if  the  grant  had  been  to  only  two  per- 
sons (o). 

From  the  entirety  of  interest  in  each  of  the  co-tenants 
results  the  most  remarkable  incident  or  consequence  of  a 
joint  estate,  viz,  that  it  is  subject  to  surmvarehip.  For 
[[when  two  or  more  persons  are  seised  of  a  joint  estate 
of  inheritance,  for  their  own  lives,  or  pur  outer  vie,  or 
are  jointly  possessed  of  any  chattel  interest,  the  entire 
tenancy,  upon  the  decease  of  any  of  them,  remains  to  the 
survivors,  and  at  length  to  the  last  survivor;  and  he  shall 
be  entitled  to  the  whole  estate,  whatever  it  be,  whether 
an  inheritance  or  a  common  freehold  only,  or  even  a  less 
estate  (71).  This  is  the  natural  and  regular  consequence  of 
the  union  and  entirety  of  their  interest.]]  One  has  not 
a  distinct  moiety  from  the  other,  but  while  the  joint- 
tenancy  continues  [[each  of  two  joint-tenants  has  a  con- 
current interest  in  the  whole;  and  therefore,  on  the  death 
of  his  companion,  the  sole  interest  in  the  whole  remains 
to  the  survivor.     For  the  interest  which  the  survivor  ori- 

(n)  Liu.  s.  665;  Co.  Litt.  187  b;  (0)  Litt.  8. 291.    But  if  a  grant  is 

Bro.  Abr.  t.  cui  invita,  8;  Back  v.  made  to  a  husband  and  wife,  expressly 

Andrew,  2  Vern.   120 ;   Purefoy  v.  to  hold  as  tenants  in  common,  they 

Rogers,  2  Lev.  39;  Greneley's  case,  8  hold  accordingly;  Co.  Litt.  187  b. 
Hep.  71  b;  Beaumont's  case,  9  Rep.  (;>)  Lilt.  s.  280,  281. 

138 ;  Doe  v,  Parratt,  6  T.  R.  662 ;  1 
Prest.  Kst.  131. 
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[[ginally  had  is  clearly  not  devested  by  the  death  of  his 
companion ;  and  no  other  person  can  now  claim  to 
have  a  joint  estate  Mrith  him,  for  no  one  can  now  have  an 
interest  in  the  whole,  accruing  by  the  same  title,  and 
taking  effect  at  the  same  time  with  his  own;  neither  can 
any  one  claim  a  separate  interest  in  any  part  of  the  tene- 
ments, for  that  would  be  to  deprive  the  survivor  of  the 
right  which  he  has  in  all  and  every  part.  As,  therefore, 
the  survivor*s  original  interest  in  the  whole  still  remains, 
and  as  no  one  can  now  be  admitted,  either  jointly  or  seve- 
rally, to  any  share  with  him  therein,  it  follows  that  his 
own  interest  must  now  be  entire  and  several,  and  that  he 
shall  alone  be  entitled  to  the  whole  estate  (whatever  it  be) 
that  was  created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  ancient  au- 
thors (9)  the  jus  accrescendif  because  the  right,  upon  the 
death  of  one  joint-tenant,  accumulates  and  increases  to 
the  survivors;  or,  as  they  themselves  express  it,  **pars 
*^  ilia  communis  accrescit  superstitibus,  de  persona  in  per- 
^*  sonam,  usque  ad  ultimam  superstitem,"^  And  the  rule  is 
that  jus  accrescendi  prafertur  oneribus  (r) ;  so  that  no 
dower  or  curtesy  can  be  claimed  out  of  a  joint  estate. 
Indeed  even  where  one  of  the  joint-tenants  alienes  his 
share  (which  discharges  it  from  any  claim  of  his  co-tenant 
in  respect  of  survivorship),  yet  his  wife  shall  not  be  enti- 
tled to  her  dower  {s) ;  the  reason  of  which  seems  to  be, 
that  the  land  never  was  in  his  seisin,  except  as  subject  to 
the  paramount  claim  of  the  survivor;  and  therefore  there 
was  no  seisin  out  of  which  the  dower  can  arise. 

The  remaining  subject  for  our  consideration  is,  how  an 
estate  in  joint-tenancy  may  be  dissolved  or  destroyed. 
And  this  may  be  done: — 1.  By  partition.  Thus,  if  two 
joint-tenants  agree  to  part  their  lands,  and  hold  them  in 
severalty,  they  are  no  longer  joint-tenants,  for  they  no 

(q)  BrtctoD,  1. 4,  tr.  9,  c.  9,  ••  3 ;         (r)  Co.  LiU.  186  a. 
Fl«tt,  ].  Z,  c.  4,  i.  3.  (f )  Ibid.  31  b,  tod  note  4,  bj  Harg. 
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longer  hold  promiscuously.  And  it  follows  that  the  right 
of  survivorship  also,  is  by  such  separation  destroyed  {t), 
CBy  common  law  all  the  joint-tenants  might  agree  to 
make  partition  of  the  lands,  but  one  of  them  could  not 
compel  the  other  so  to  do(«);  for,  this  being  an  estate 
originally  created  by  the  act  and  agreement  of  the  par- 
ties, the  law  would  not  permit  any  one  or  more  of  them 
to  destroy  the  united  possession  without  a  similar  uni- 
versal consent.  But]]  afterwards,  Qby  the  statutes  31 
Hen.  VIII.  c.  1,  and  32  Hen.  VIII.  c.  32,  joint-tenants, 
either  of  inheritances  or  other  less  estates,^  were  [[com- 
pellable by  writ  of  partition  to  divide  their  lands  (x),]]  and 
though  this  (together  with  other  ancient  forms  of  action) 
has  been  recently  abolished  (y),  one  joint-tenant  is  still 
entitled  to  file  his  bill  in  equity  against  the  other  for  a 
partition;  a  course  of  proceeding  to  which  it  had  been 
long  usual  to  resort,  and  which  in  practice  had  quite  su- 
perseded the  ancient  writ(z).  2.  The  jointure  may  be  de- 
stroyed by  alienation  without  partition.  [[As  if  one  joint- 
tenant  alienes  and  conveys  his  estate  to  a  third  person : 
here  the  joint  tenancy  is  severed,  and  turned  into  tenancy 
in  common  (a);  for  the  grantee  and  the  remaining  joint- 
tenant  hold  by  different  titles  (one  derived  from  the  ori- 
ginal, the  other  from  the  subsequent,  grantor);  though, 
till  partition  made,  the  undivided  tenancy  continues.]] 
And  BO  if  one  of  two  joint-tenants  releases  his  share  to  the 
other(6),  the  joint-tenancy  is  dissolved,  and  turned  to  an 
estate  in  severalty.  But  a  devise  of  one's  share  by  will 
is  no  severance  of  the  jointure,]]  and  jus  accrescendi  'pnB* 

(I)  Co.  Lilt  186  a»  193  a.  (j^)  By  3  &  4  Will.  4,  c.  27,  i.  36. 

(u)  Utt.  1. 290.  (s)  Vide  Co.  Lilt,  by  Harg.  169  a, 

(x)  By  sUtute  8  &  9  Will.  3,  c.  n.(2);  1  Fonb.  Tr.  Eq.  18. 

31,  an  easier  method  of  carrying  on  (a)  Lilt.  1.292. 

the  pioceediogs  on  a  writ  of  partition  (6)  Vide  Avery  o.  Cbeslyn,  3  Ad. 

than  wai  nied  at  the  common  law,  &  El.  75. 

was  chalked  out  and  provided. 
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fertur  vltimm  vohntati{c);  [^for  no  testament  takes  effect 
till  after  the  death  of  the  testator^  and  by  such  death  the 
right  of  the  survivor  (which  accrued  at  the  original  creation 
of  the  estate,  and  has  therefore  a  priority  to  the  other (rf)) 
is  already  vested  (c).]]  3.  The  jointure  may  also  be  de» 
stroyed  by  an  accession  of  interest.  Thus,  Qf  there  be 
two  joint-tenants  for  life,  and  the  inheritance  is  purchased 
by  or  descends  upon  either,  it  is  a  severance  of  the  join- 
ture (/),^  for  it  renders  their  interests  dissimilar  as  re- 
gards the  quantity  of  estate;  [[though,  if  an  estate  is 
originally  limited  to  two  for  life,  and  after  to  the  heirs  of 
one  of  them,  the  freehold  shall  remain  in  jointure,  without 
merging  in  the  inheritance;  because,  being  created  by  one 
and  the  same  conveyance,  they  are  not  separate  estates 
(which  is  requisite  in  order  to  a  merger),  but  branches  of 
one  entire  estate(5').  And,  whenever  or  by  whatever  means 
the  jointure  ceases  or  is  severed,  the  right  of  survivorship 
oTJus  accrescendi  the  same  instant  ceases  with  it(A).  Yet, 
if  one  of  three  joint-tenants  alienes  his  share,  the  two  re- 
maining'tenants  still  hold  their  parts  by  joint-tenancy  and 
survivorship  (i);  and  if  one  of  three  joint-tenants  releases 
his  share  to  one  of  his  companions,  though  the  joint- 
tenancy  is  destroyed  with  regard  to  that  part,  yet  the  two 
remaining  parts  are  still  held  in  jointure  (A). 

In  general  it  is  advantageous  for  the  joint  tenants  to 
dissolve  the  jointure ;  since  thereby  the  right  of  survivor- 
ship is  taken  away,  and  each  may  transmit  his  own  part 
to  his  own  heirs.  Sometimes,  however,  it  is  disadvantage- 
ous to  dissolve  the  joint-estate:  as  if  there  be  joint-tenants 

(e)  Co.  Liu.  185  b.     And  even  (g)  Wiscot's  case,  2Rep.  60;  Co. 

where  the  joint  tenant  so  devising  sur-  Litt.  182  b. 

vives  his  companion,  the  devise  is  void.  (fc)  Nihil  de  re  aeereseit  ei,  qui 

Swift  V.  Roberts,  3  Burr.  1488 ,  Ambl.  nihil  in  re  quandoju$  accresceret  habet. 

617.  Co.Litt.  188  a. 

(d)  Ibid.  (i)  Litt.  t.  294. 

(s)  Litt.  s.  2B7  ;  3  Burr.  1488.  (k)  Ibid.  s.  304. 

(/)  Cro.  Eiiz.  470. 
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[[for  life,  and  they  make  partition,  this  dissolves  the  join- 
ture ;  and,  though  before  they  each  of  them  had  an  estate 
in  the  whole  for  their  own  lives  and  the  life  of  their  com- 
panion,  now  they  have  an  estate  in  a  moiety  only  for  their 
own  lives  merely ;  and,  on  the  death  of  either,  the  rever- 
sioner shall  ent^  on  his  moiety  (/). 

III.  An  estate  held  in  coparcenary{m)  is  where  lands  of 
inheritance  descend  from  the  ancestor  to  two  or  more  per- 
sons. It  arises  either  by  common  law  or  particular  cus- 
tom. By  common  law :  as  where  a  person  seised  in  fee 
simple  or  in  fee  tail  dies,  and  his  next  heirs  are  two  or 
more  females,  his  daughters,  sisters,  aunts,  cousins,  or 
their  representatives ;  in  this  case  they  shall  all  inherit,  as 
will  be  more  folly  shown,  when  we  treat  of  descents  here- 
after; and  these  co-heirs  are  then  called  coparceners^  or, 
for  brevity,  parceners  only(7i);^  though  in  some  points  of 
view  the  law  considers  them  as  together  making  only  one 
heir(o).  [[Parceners  by  particular  custom  are  where  lands 
descend,  as  in  gravelkind,  to  all  the  males  in  equal  de- 
gree, as  sons,  brothers,  uncles,  &c.  (|>).^ 

An  estate  in  copareenary  resembles,  in  some  respects, 
that  in  joint-tenancy,  there  being  the  same  unity  of  title 
and  similarity  of  interest.  But  in  the  following  respects 
they  materially  differ: — 1.  Parceners  always  6laim  by  rfe- 
scentf  whereas  joint-tenants  always  claim  by  the  act  of 
parties.  [Therefore,  if  two  sisters  purchase  lands,  to  hold 
to  them  and  their  heirs,  they  are  not  parceners,  but  joint- 
tenants  (9);  and  hence  it  likewise  follows,  that  no  lands 
can  be  held  in  coparcenary  but  estates  of  inheritance, 
which  are  of  a  descendible  nature;  whereas  not  only 
estates  in  fee  and  in  tail,  but  for  life  or  years,  may  be 

({;  1  Jones,  55;  Co.  Lilt.  191a.  (o)  Co.  Lilt.  163  b,  164  a;  Vio. 

(m)  As  to  this  estate,  vide  Co.  Litt.  Ah.  Parceners  (Q). 

163  a-^180  a.  (p)  Litt.  s.  265. 

(n)  Litt.  s.  24],  242.  (7)  Ibid.  s.  254. 
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[[held  in  joint-tenancy.]]  2.  There  is  no  entirely  of  interest 
among  coparceners.  They  are  properly  entitled  each  to 
a  distinct  share  (r);  and  of  course  there  is  no  jus  accres- 
cendi  or  survivorship  between  them;  for  each  part  de- 
scends severally  to  their  respective  heirs,  though  the  un- 
divided tenancy  continues.  And  as  long  as  the  lands 
continue  in  a  course  of  descent,  and  are  held  promiscu- 
ously, so  long  are  the  tenants  therein,  vtrhether  male  or 
female,  called  parceners.  3.  Though  the  interests  of  co- 
parceners accrue  by  the  same  title,  yet  they  may  vest  at 
different  periods.  [[For  if  a  man  hath  two  daughters,  to 
whom  his  estate  descends  in  coparcenary,  and  one  dies 
before  the  other,  the  surviving  daughter  and  the  heir  of 
the  other,  or  when  both  are  dead,  their  two  heirs  are  still 
parceners  («);  the  estates  vesting  in  each  of  them  at  dif- 
ferent times,  though  it  be  the  same  quantity  of  interest, 
and  held  by  the  same  title.]]  4.  And  lastly,  though  per- 
sons related  in  equal  degree  to  the  ancestor,  are  entitled 
in  equal  shares,  yet  as  their  heirs  will  represent  them,  or 
stand  in  their  place,  there  is  no  necessary  equality  of  in- 
terest among  parceners.  Thus,  if  a  man  die  leaving  four 
grand-daughters,  three  of  them  the  issue  of  an  eldei 
daughter,  and  one  of  a  younger,  all  four  shall  inherit;  but 
the  daughter  of  the  younger  shall  take  as  much  as  all 

the  other  three  (0. 

With  respect  to  an  estate  in  coparcenary,  the  following 
rule  deserves  notice :  [[that  if  one  of  the  daughters  has 
had  an  estate  given  with  her  in  frankmarriage  by  her  an- 
cestor (which  we  may  remember  was  a  species  of  estates 
tail,  freely  given  by  a  relation  for  advancement  of  his 
kinswoman  in  marriage  (tc)),  in  this  case,  if  lands  descend 
from  the  same  ancestor  to  her  and  her  sisters  in  fee  simple, 
she  or  her  heirs  shall  have  no  share  of  them,  unless  they 


(r)  Co.  Lilt.  163, 164.  (0  Ibid.  164  b. 

(i)  Ibid.  164,  174.  00  Vide  fup.  p.  232, 


OH. y III. — ESTATES  IN  SEVERALTY,  JOINT  TENANCY,  ETC.    321 

[[will  agree  to  divide  the  lands  so  given  in  frankmarriage  in 
equal  proportion  with  the  rest  of  the  lands  descending(y). 
This  mode  of  division  was  known  in  the  law  of  the  Lom- 
bards (z),  which  directs  the  woman  so  preferred  in  mar- 
riage, and  claiming  her  share  of  the  inheritance,  mittere 
in  conjusum  cum  soraribus,  quantum  pater  aut  frater  ei 
dederity  quando  amhulaverit  ad  maritum.  With  us  it  is 
denominated  bringing  those  lands  mio  hotchpot{a);  which 
term  shall  be  explained  in  the  very  words  of  Littleton  (6): 
'^  It  seemeth  that  this  word,  hotchpot ^  is  in  English  a  pud- 
'^  ding ;  for  in  a  pudding  is  not  commonly  put  one  thing 
"  alone,  but  one  thing  with  other  things  together."  By 
this  housewifely  metaphor  our  ancestors  meant  to  inform 
us  (c),  that  the  lands,  both  those  given  in  frankmarriage 
and  those  descending  in  fee  simple,  should  be  mixed  and 
blended  together,  and  then  divided  in  equal  portions  among 
all  the  daughters.  But  this  was  left  to  the  choice  of  the 
donee  in  frankmarriage ;  and  if  she  did  not  choose  to  put 
her  lands  into  hotchpot,  she  was  presumed  to  be  suffi- 
ciently provided  for,  and  the  rest  of  the  inheritance  was 
divided  among  her  other  sisters.  The  law  of  hotchpot 
took  place  then  only,  when  the  other  lands  descending 
from  the  ancestor  were  fee  simple ;  for  if  they  descended 
in  tail,  the  donee  in  frankmarriage  was  entitled  to  her 
share,  without  bringing  her  lands  so  given  into  hotch- 
pot {d).  And  the  reason  is,  because  lands  descending  in 
fee  simple  are  distributed  by  the  policy  of  law,  for  the 
maintenance  of  all  the  daughters ;  and,  if  one  has  a  suffi- 
cient provision  out  of  the  same  inheritance,  equal  to  the 
rest,  it  is  not  reasonable  that  she  should  have  more ;  but 
lands  descending  in  tail  are  not  distributed  by  the  opera- 
tion of  the  law,  but  by  the  designation  of  the  giver,  per 
formam  doni;  it  matters  not,  therefore,  how  unequal  this 

(y)  Bracton,  1.  2,  c.  34 ;  Lilt.  8.  (6)  S.  267. 

266  to  273.  (c)  LitU  s.  268. 

(t)  L.  2, 1. 14,  c.  16.  (rf)  Ibid.  274. 

(a)  Brittoii,c.72. 

VOL.  I.  Y 
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[[distribution  may  be.  Also  no  lands  but  such  as  are  given 
in  frankmarriage  shall  be  brought  into  hotchpot ;  for  no 
others  are  looked  upon  in  law,  as  given  for  the  advance- 
ment of  the  woman,  or  by  way  of  marriage-portion  {e). 
And  therefore,  as  gifts  in  frankmarriage  are  fallen  into 
disuse,  the  law  of  hotchpot]]  would  hardly  have  been  worth 
notice,  [[had  not  this  method  of  division  been  revived  and 
copied  by  the  statute  for  distribution  of  personal  estates, 
which  we  shall  hereafter  consider  at  lai^e.]] 

The  modes  of  dissolving  an  estate  in  coparcenary  are 
as  follows:  —  1.  By  partition  (/).  [[Parceners  are  so 
called,  saith  Littleton  (^),  because  they  may  be  con- 
strained to  make  partition;  and  he  mentions  many 
methods  of  making  it  (A),  four  of  which  are  by  consent, 
and  one  by  compulsion.  The  first  is,  where  they  agree 
to  divide  the  lands  into  equal  parts  in  severalty,  and  that 
each  shall  have  such  a  determinate  part.  The  second  is, 
when  they  agree  to  choose  some  friend  to  make  partition 
for  them,  and  then  the  sisters  shall  choose  each  of  them 
her  part  according  to  seniority  of  age,  or  otherwise,  as 
shall  be  agreed.  The  privilege  of  seniority  is  in  this  case 
personal ;  for  if  the  eldest  sister  be  dead^  her  issue  shall 
not  choose  first,  but  the  next  sister.  But,  if  an  advowson 
descend  in  coparcenary,  and  the  sisters  cannot  agree  in 
the  presentation,  the  eldest  and  her  issue,  nay,  her  hus- 
band, or  her  assigns,  shall  present  alone,  before  the 
younger  (t)*  And  the  reason  given  is,  that  the  former 
privilege,  of  priority  in  choice  upon  a  division,  arises  from 
an  act  of  her  own,  the  agreement  to  make  partition,  and 
therefore  is  merely  personal;  the  latter,  of  presenting  to 
the  living,  arises  from  the  act  of  the  law,  and  is  annexed 
not  only  to  her  person,  but  to  her  estate  also.    A  third 

(e)  Liu.  1. 275.  (h)  S.  243  to  264. 

(/)  lliough  the  partition  dissolves  (t)  Co.  Litt.  166  bj  and  see  note 

the  coparcenary,  the  parceners  are  (2)  by  Harg.  Walker's  case,  3  Rep. 22; 

still  in  by  descent,  Doe  v.  Dixon,  5  Ad.  Boiler  v.  Bishop  of  Exeter,  1  Ves.  sen. 

&  £1. 834.  340. 

(g)  S.  241. 
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[[method  of  partition  is,  where  the  eldest  divides,  and  then 
she  shall  choose  last;  for  the  rule  of  law  is,  cujus  est 
divisio,  alterius  est  electio.  The  fourth  method  is  where 
the  sisters  agree  to  cast  lots  for  their  shares.  And  these 
are  the  methods  by  consent.  That  by  compulsion]]  was, 
where  one  or  more  sued  out  a  writ  of  partition  against 
the  others,  whereupon  the  sheriff  went  to  the  lands,  and 
made  partition  thereof  by  the  verdict  of  a  jury,  and  as- 
signed to  each  of  the  parceners  her  part  in  severalty. 
This  writ,  however,  being  now  abolished,  partition  can  at 
present  be  compelled  only  by  bill  in  equity.  [[But  there 
are  some  things  which  are  in  their  nature  impartible. 
The  mansion-house,^  for  example,  and  certain  heredita- 
ments of  an  incorporeal  kind  [[shall  not  be  divided ;  but 
the  eldest  sister,  if  she  pleases,  shall  have  them,  and 
make  the  others  a  reasonable  satisfaction  in  other  parts 
of  the  inheritance ;  or  if  that  cannot  be,  then  they  shall 
have  the  profits  of  the  thing  by  turns,  in  the  same  manner 
as  they  take  the  advowson(A).[] 

Besides  the  method  of  partition,  the  estate  in  coparce- 
nary, like  that  in  joint-tenancy,  may  be  dissolved,  2ndly, 
by  the  alienation  of  one  of  the  parties,  which  destroys  the 
unity  of  title ;  or,  3dly,  by  the  whole  at  last  descending 
to  and  vesting  in  one  single  person,  which  brings  it  to  an 
estate  in  severalty  (Z). 

IV.  A  tenancy  in  common  is  where  two  or  more  hold 
the  same  land,  with  interests  accruing  under  different 
titles ;  or  accruing  under  the  same  title,  but  at  different 
periods ;  or  conferred  by  words  of  limitation  importing 
that  the  grantees  are  to  take  in  distinct  shares  (m). 

In  this  tenancy  there  is  not  necessarily  any  unity  of 
title;  for  one  may  hold  by  descent  and  the  other  by  pur- 
chase, or  the  one  by  purchase  from  A.  and  the  other  by 

(fe)  Co.  Liu.  164  b,  166  a.  („)  As  to  tenants  in  common,  see 

(0  2  Bl.  Com.  191 J  Doe  v,  Dixon,      Co.  Litt,  188  b— 201 1. 
5  Ad.  &  £1.  839. 

y2 
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purchase  from  B. ;  nor  any  unity  in  the  time  of  vesting^ 
for  the  one's  estate  may  have  vested  fifty  years  ago,  and 
the  other's  but  yesterday;  nor  any  necessary  similarity 
or  equality  of  interest,  for  one  tenant  in  common  may 
hold  in  fee  simple,  and  the  other  in  tail  or  for  life ;  one 
may  be  entitled  to  two-thirds,  and  the  other  to  one-third. 
Nor  is  there  any  entirety  of  interest,  for  each  is  seised  or 
possessed  of  a  distinct  though  undivided  share ;  from 
which  also  it  follows  that  there  is  no  survivorship  (n). 
The  union  consists  only  in  this,  that  they  hold  the  same 
land  promiscuously. 

[[Tenancy  in  common  may  be  created,  either  by  the 
destruction  of  the  two  other  estates,  in  joint-tenancy  and 
coparcenary,  or  by  special  limitation  in  a  deed.]]  By  the 
destruction  of  the  two  other  estates,  is  here  meant  such 
destruction  as  does  not  bring  them  into  estates  in  seve- 
ralty, but  puts  an  end  only  to  the  jointure  or  coparce- 
nary :  [[as,  if  one  of  two  joint-tenants  in  fee  alienes  his 
estate  for  the  life  of  the  alienee,  the  alienee  and  the 
other  joint-tenant  are  tenants  in  common ;  for  they  now 
have  several  titles,  the  other  joint-tenant  by  the  original 
grant,  the  alienee  by  tfie  new  alienation  (o) ;  and  they 
also  have]]  dissimilar  [[interests,  the  former  joint-tenant, 
in  fee-simple,  the  alienee  for  his  own  life  only.  So, 
if  one  joint-tenant  gives  his  part  to  A.  in  tail,  and  the 
other  gives  his  to  B.  in  tail,  the  donees  are  tenants  in 
common,  as  holding  by  different  titles,  and  conveyances(p). 
If  one  of  two  parceners  alienes,  the  alienee  and  the  remain- 
ing parcener  are  tenants  in  common  (</);  because  they  hold 
by  different  titles,  the  parcener  by  descent,  the  alienee  by 
purchase.  So  likewise,  if  there  be  a  grant  to  two  men,  or 
two  women,  and  the  heirs  of  their  bodies,  here  the  grantees 

(n)  It  seemi,  however,  that  land  Doe  v.  Abey,  1  Maa.  &  Sel.428. 

may  be  given  to  two  persons  in  such  (o)  Litt.  s.  292. 

manner  as  to  make  tbem  tenants  in  (p)  Ibid.  295. 

common  with  benefit  of  sunriTorsbip.  (f )  Ibid.  309? 
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[[shall  be  joint-tenants  of  the  life-estate,  but  they  shall  have 
several  inheritances  (r);  because  they  cannot  possibly 
have  one  heir  of  their  two  bodies,  as  might  have  been  the 
case  had  the  limitation  been  to  a  man  and  woman,  and  the 
heirs  of  their  bodies  begotten  («) :  and  in  this,  and  the 
like  cases,  their  issues  shall  be  tenants  in  common ;  be- 
cause they  must  claim  by  different  titles,  one  as  heir  of 
A.,  and  the  other  as  heir  of  B. ;  and  those  too  not  titles 
by  purchase,  but  descent.  In  short,  whenever  an  estate 
in  joint-tenancy  or  coparcenary  is  dissolved,  so  that  there 
be  no  partition  made,  but  the^  undivided  tenancy  [[con- 
tinues, it  is  turned  into  a  tenancy  in  common. 

A  tenancy  in  common  may  also  be  created  by  express 
limitation]]  in  a  conveyance :  but  here  care  must  be  taken 
to  insert  words  implying  that  the  grantees  are  to  take 
distinct,  though  undivided,  shares;  for  a  grant  without  such 
words  would  give  a  joint  estate.  And  it  is  laid  down  in 
our  books  that  [[the  common  law  is  apt  in  its  construc- 
tions to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon (^);  because  the  divisible  services  issuing  from  land 
(as  rent,  &c.)  are  not  divided,  nor  the  entire  services  (as 
fealty)  multiplied,  by  joint-tenancy,  as  they  must  necessa- 
rily be  upon  a  tenancy  in  common.]]  Accordingly,  though 
pand  given  to  two,  to  be  holden  the  one  moiety  to  one, 
and  the  other  moiety  to  the  other,  is  an  estate  in  com- 
mon (u);  and  if  one  grants  to  another  half  his  land,  the 
grantor  and  grantee  are  also  tenants  in  common(x);  (be- 
cause, as  has  been  before  (y)  observed,  joint-tenants  do  not 
take  by  distinct  halves  or  moieties ;  and  by  such  grants 
the  division  and  severalty  of  the  estate  is  so  plainly  ex- 
pressed, that  it  is  impossible  they  should  take  a  joint  in- 
terest in  the  whole  of  the  tenements;)]]  yet  on  the  other 
hand,  [[an  estate  given  to  A.  and  B.,  equally  to  be  divided 

(r)  Doe  V.  Green,  1  H.  &  H.  314;  (u)  Litt.  s.  298. 

vide  iup.  p.  3 1 4.  (x)  Ibid.  299. 

(f)  Litt.  s.  283.  iv)  See  p.  314,  315. 
(0  Fisher  v.  Wigg,  Stlk.  392. 
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[[between  them,  in  common  law  conveyances  hath  been 
said  to  be  a  joint-tenancy  (2;),  for  it  implies  no  more  than 
the  law  has  annexed  to  that  estate,  viz.  divisibility (a).^ 
Such  a  limitation  however  in  wills,  and  in  conveyances 
founded  on  the  Statute  of  Uses,  (of  which  we  shall  have 
occasion  to  treat  hereafter,)  is  certainly  a  tenancy  in  com- 
mon (&);  for  though  the  tendency  of  the  antient  law  was 
to  favour  a  joint-tenancy,  the  leaning  in  later  times  has 
been  the  other  way  (c) ;  the  right  of  survivorship  being 
often  inconvenient  and  harsh  in  its  effect;  and  therefore 
in  wills  and  the  other  conveyances  referred  to,  which 
came  into  use  in  comparatively  modem  times,  and  where 
a  more  liberal  construction  is  in  some  respects  allowed, 
than  in  the  case  of  a  common  law  conveyance,  a  tenancy 
in  common  will  be  created  by  words  which  might  operate 
in  the  latter  case  as  a  limitation  in  joint-tenancy. 

We  may  take  this  opportunity  of  remarking  that  when 
lands  are  given  to  two  or  more,  as  tenants  in  common,  it 
frequently  happens  that  a  particular  estate  is  limited  to 
each  of  the  grantees  in  his  share,  with  remainder  over  to  the 
other  or  others  of  them — as  if  a  man  give  lands  to  his 
two  children  as  tenants  in  common  in  tail,  and  direct  that 
upon  flBiilure  of  the  issue  of  one  of  them  his  share  shall  gO' 
over  to  the  other  in  tail,  and  vice  versd.  Such  ulterior 
estates  as  these  are  called  cross  remainders,  because  each 
of  the  grantees  has  reciprocally  a  remainder  in  the  share 
of  the  other ;  and  it  is  a  rule  respecting  them,  that  in  a 
deed  they  can  be  given  only  by  express  limitation,  and 
shall  never  be  implied  (d) ;  though  it  is  otherwise  with  re- 
spect to  wills,  which  are  expounded  more  liberally,  with  a 
view  to  the  presumable  intent  of  the  donor;  for  in  these, 

(0  1  Equ.  Cm.  Abr.  291.  (c)  JoUfie  v.  East,  3  Bro.  C.  C. 

(a)  Fisher  v.  Wigg,  1  P.  Wms.  17.  25 ;  Fisher  v.  Wigg.  1  P.  Wms.  14. 

(b)  Ratclifiie's  case,  3  Rep.  39  b;  (d)  Cole  v.  Levingston,  1  Vent. 
1  Ventr.  32 ;  1  Saod.  Us.  126;  Good-  224 ;  Doe  v.  Worsley,  1  East,  416 ;  1 
tiUe  V.  Stokes,  1  Wib.  341 ;  vide  Co.  Saund.  by  Wens.  185,  n.  (6). 

Litt.  by  Harg.  190  b.  n.  (4). 
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cross  remainders  may  be  raised  not  only  by  actual  limita- 
tion,  but  by  any  expression  from  which  the  design  to 
create  them  can  reasonably  be  inferred  (e). 

A  tenancy  in  common  may  be  dissolved — 1.  By  par- 
tition; for  tenants  in  common,  like  joint  tenants,  were 
compellable  by  the  statutes  before  mentioned  (/)  to  divide 
their  lands  by  writ  of  partition,  though  they  were  not 
liable  at  common  law  to  such  a  proceeding;  and  they 
may  be  still  driven  to  a  partition  by  means  of  a  suit  in 
equity.  [^2.  By  uniting  all  the  titles  and  interests  in  one 
tenant,  by  purchase  or  otherwise,  which  brings  the  whole 
to  one  severalty.]] 

(«)  A  learned  disquisition  on  the  vide  Co.  Litt.  195,  b.  n  (1)  by  Butter, 
nature  of  cross^remaindera   will    be  (/)  Vide  sup.  p.  317. 

found  in  1  Preit.  Eat.  94,  115;  et 


(    328    ) 


CHAPTER   IX. 


OF  USES  AND  TRUSTS. 


The  modes  of  ownership  hitherto  considered  all  belong 
to  the  division  of  legal  estates^  to  which  our  attention 
was  in  the  first  instance  to  be  directed  (a) ;  and  we  may 
also  remark  of  them  that  they  constitute  the  primary  and 
proper  forms  of  property  in  land,  having  been  known  in 
this  country  from  the  earliest  era  in  the  history  of  the 
Anglo-Norman  jurisprudence,  while  all  others  are  of  con- 
siderably later  introduction.  But  it  is  now  time  to  take 
some  notice  of  those  of  the  equitable  kind,  which,  in  rela- 
tion to  the  former,  are  not  only  of  posterior  but  derivative 
origin,  and  proportionally  more  complex  and  artificial  in 
their  character;  though  unmixed,  on  the  other  hand,  with 
those  principles  of  feudal  tenure  fundamentally  inherent, 
as  we  have  seen,  in  the  legal  or  common  law  estates. 

The  only  example  of  equitable  estate  to  which  we  have 
hitherto  had  occasion  to  refer,  is  that  which  resides  in  a 
person  who,  having  conveyed  his  land  by  way  of  mort- 
gage, is  still  entitled  to  the  equity  of  redemption  (&).  But 
other  interests  of  a  various  and  somewhat  intricate  nature 
remain  to  be  examined,  which  are  embraced  under  the 
general  appellation  of  Uses  and  Trusls. 

Uses  and  trusts  were  in  their  origin  closely  united, 
but  not  identical  (c).    A  trust  was  the  confidence  reposed 

(a)  Vide  tup.  p.  217.  Plunket  v.  Peoson,  2  Atk.  290. 

(6)  A&  equity  of  redemption  is  said  (c)  As  to  the  manner  of  the  introduc- 

to  be  a  titU  in  equity  and  not  merely  tion  of  uses  into  our  law,  vide  Reeves' 

a  trust }  1  Sand.  Uses,  203,  2d  ed. )  Hist.  £ng.  I^w,  vol.  3,  p.  364,  vol.  4, 
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by  one  man  in  another  when  he  invested  him  with  the 
nominal  ownership  of  property^  to  be  dealt  with  in  some 
particular  manner,  or  held  for  some  particular  person  or 
purpose  pointed  out.  If  the  trust  was  of  a  certain  de- 
scription,  viz.,  to  hold  land  for  the  benefit  of  another  per- 
son, generally,  and  to  let  him  receive  the  profits,  the  sort  of 
interest  or  right  which  consequently  attached,  to  the  latter 
person,  was  called  a  i»e,  to  distmguish  it  fi-om  the  nominal 
ownership  or  estate  of  the  trustee  {d). 

The  general  idea  of  a  use  or  trust  [[answered  more  to  the 
fdei  commissum  than  the  ugus  fructus  of  the  civil  law  (e), 
which  latter  was  the  temporary  right  of  using  a  thing 
without  having  the  ultimate  property  or  fiill  dominion  of 
the  substance  (/);  but  ihefidei  commissum  (which  usually 
was  created  by  will)  was  the  disposal  of  an  inheritance  to 
one  in  confidence  that  he  should  convey  it  or  dispose  of 
the  profits  at  the  will  of  another  (^).]]  The  right  of  the 
latter  was  originally  considered  in  the  Roman  law  as  jtM 
precarium^h) — that  is,  one  for  which  the  remedy  was 
only  by  intreaty  or  request;  but  by  subsequent  institu- 


p.  340,  516;  Co.  Litl.  by  Butler, 
27]  b,  n.  O);  Reeves,  ubi  sup.  vol. 
4,  p.  520 ;  Butler,  ubi  sup.  290  b,  n. 

(1). 
{d)  The  books  are  rather  vague, 

and  not  always  correct  in  their  ac- 
count of  the  original  meaning  of  these 
terms.  Blackstone  says  that  "  Uses 
"  and  trusts  were  in  their  original  of  a 
*'  nature  very  similar,  or  rather  eiactly 
"  the  same,"  2  Bl.  C.  327.  There  can 
be  no  doubt,  however,  that  there  might 
be"  trusts"  which  involved  no  '*  uses," 
io  the  proper  meaning  of  that  term. 
Thus  Ix>rd  Bacon  expressly  distin- 
guishes a  '*  use"  from  a  "  special,"  or 
"  transitory  trust." — Bac.  Read.  Us. 
Again  it  is  clear  that  a  "  trust"  was 
referable  rather  to  the  person  in  whom 
the  confidence  was  repoeed,  "  use"  to 


the  person  for  whose  benefit  it  was  re- 
posed. Thus  it  is  said  by  Ld.  Ch. Baron 
Gilbert,  '*  If  the  use  be  not  a  thing 
"  annexed  to  the  land  it  will  be  asked 
"  of  me  what  it  is,  to  which  I  answer, 
"  that  a  use  is  the  equitable  right  to 
*'  have  the  profit  of  lands,  the  legal 
*'  estate  whereof  is  in  the  feoflTee,  only 
"  to  the  trust  and  confidence  reposed 
"  in  him."  Gilb.  Us.  ed.  by  Sugd. 
374.  And  again  Ld.  Bacon  remarks, 
"  For  a  trust,  tohieh  is  the  way  to  a  use, 
"  it  is  exceedingly  well  defined  by  a 
"  civilian  of  great  understanding.  Fides 
"  est  obUgatio  eonseientitb  unius  ad  in* 
**  tentionem  a/feriuj."  Bac.  Read.  Us. 

(«)  Gilb.  Uses,  by  Sugd.  3,  (n). 

(/)  Ff.  7, 1.  1. 

(g)  Inst.  2,  t.  23,  s.  1,2. 

{h)  1  Cruise,  Dig.  394. 
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tion  it  acquired  a  different  character  (t);  it  hecBme  jus 
fidudarium,  and  entitled  to  a  remedy  from  a  court  of 
justice,  and  it  was  the  business  of  a  particular  magistrate, 
the  prmtorfidei  commissaritis,  to  enforce  the  obsenrance 
of  these  confidences  (i). 

[This  notion  of  a  use  was  transplanted  into  England 
from  the  civil  law  about  the  close  of  the  rdgn  of  Edward 
III.  (J),  by  means  of  the  foreign  ecclesiastics,  who  intro* 
duced  it  to  evade  the  statutes  of  mortmain.]]  To  explain 
this,  we  must  remark  that  the  religious  houses  to  which 
they  belonged  fell  under  the  legal  description  of  carpcro' 
tionsy  a  species  of  social  institution  on  which  we  shall  have 
occasion  to  dilate  hereafter,  and  of  which  at  present  we 
shall  only  say,  that  they  consist  either  of  collective  bodies 
of  men,  or  of  single  individuals  (the  first  called  corpora^ 
tions  aggregatCy  the  second,  corporations  $ole\  to  whom 
the  law  allows  an  artificial,  distinct  from  their  natural, 
personality;  and  who  possess,  as  persons  corporate,  the 
character  of  perpetuity;  their  existence  being  constantly 
maintained  by  the  succession  of  new  individuals  in  the 
place  of  those  who  die,  or  are  removed.  The  lands  belonging 
to  such  bodies  were  consequently  said  to  be  in  mortua  manti, 
or  in  mortmain^  because  they  produced  no  advantage  to 
the  feudal  lord  by  way  of  escheat  or  otherwise  (m);  and 
therefore,  by  the  policy  of  the  ancient  law,  corporations 
were  prohibited  from  the  purchase  of  land,  unless  a  license 
in  mortmain  (as  it  was  called)  was  obtained  for  the  pur- 
pose. This  principle  was  enforced  by  a  variety  of  statutes, 
called  the  Statutes  of  Mortmain,  which  the  clergy  of  the 
day  were  constantly  exerting  their  ingenuity  to  evade. 
One  of  their  expedients  was  to  obtain  grants  of  land,  [[not 
to  their  religious  houses  directly,  but  to  some  person  to  hold 
to  the  use  of  the  religious  houses.]}  A  gift  of  this  kind  con- 
ferred no  estate  or  interest  whatever,  in  contemplation  of 
law,  on  those  whose  benefit  was  designed,  for  the  principle 

(t)  1  Cruue,  Dig.  395.  (0  Sand.  Uses,  p.  17, 2d  od. 

(^  Inst.  2,  tit.  23,  s.  1.  (m)  Co.  LitU  2  b. 
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of  the  feudal  tenure  was  to  look  no  farther  than  to  the  ac- 
tual and  ostensible  tenant,  and  to  consider  him  alone  as  the 
proprietor  (n).  The  use,  therefore,  declared  upon  such  a 
gift,  being  in  the  view  of  the  ordinary  courts  of  justice  a 
naH'-entittf,  escaped  the  operation  of  the  Statutes  of  Mort- 
main.  On  the  other  hand,  however,  it  did  not  remain 
without  protection  ;  for  the  clerical  chancellors  of  those 
days  maintained  the  doctrine  that  such  gifts,  though 
not  effectual  in  the  ordinary  courts  of  law,  were  binding 
in  conscience,  and  ought,  like  the  Jidei  commisaa  of  the 
Romans,  to  be  enforced.  And  as  these  were  subjected 
by  the  imperial  institutions  to  the  jurisdiction  of  a  parti- 
cular magistrate,  the  praetor,  so  the  chancellors  claimed 
the  right  of  compelling  the  performance  of  the  trusts  in 
question  in  their  Court  of  Chancery,  where  justice  was 
administered  upon  the  principles  of  equity  {o),  in  contra- 
distinction to  the  common  law  of  the  realm. 

As  regards  the  corporate  bodies  or  religious  houses 
themselves,  indeed,  this  evasive  contrivance  of  uses  proved 
to  be  of  little  avail,  being  [[crushed  in  its  infancy  by  statute 
15  Ric.  II.  c.  5,3  which  enacted  that  for  the  future,  uses 
should  be  subject  to  the  statutes  of  mortmain,  and  forfeit- 
able like  the  lands  themselves,  unless  the  license  of  the 
crown  were  duly  obtained.  Yet  the  idea  being  once  in- 
troduced, was  afterwards  applied  to  purposes  not  con- 
templated by  its  inventors,  and  took  root  in  our  system  of 
jurisprudence;  being  chiefly  recommended  by  two  consi- 
derations— ^first,  that  uses  were,  as  to  the  manner  of  their 
creation  and  transfer,  and  the  modifications  of  interest  to 
which  they  might  be  subject,  free  from  the  restrictive  rules 
which  applied  to  the  common  law  estates ;  secondly,  that 
they  were  not,  in  general,  liable,  like  these  estates,  to  forfei- 
ture(p),  and  originally  not  even  to  forfeiture  for  treasonC^); 

(n)  1  Cniiie,  Dig.  402.  (p)  Vide  sup.  19d« 

(o)  Vide  sup.  p.  79  ;  3  Bl.  Com.         (9)  Vide  33  Hen.  S,  c.  20. 

51 ;  Reeves'  Hist.  Eug.  Law,  voL  3, 

p.  192. 
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owing  to  which  latter  circumstance  in  particular  \ji  hap- 
pened that  during  our  long  wars  in  France,  and  the  sub- 
sequent civil  commotions  between  the  houses  of  York  and 
Lancaster,  uses  grew  almost  universal,  through  the  desire 
that  men  had  of  securing  their  estates  from  forfeiture 
when  each  of  the  contending  parties,  as  they  became 
uppermost,  alternately  attainted  the  other ;  till  about  the 
reign  of  Edward  IV.  (before  whose  time  Lord  Bacon 
remarks  that  there  are  not  six  cases  to  be  found  relating 
to  the  doctrine  of  use8(r),)  the  court  of  equity  began  to 
reduce  them  to  something  of  a  regular  system.]] 

With  respect  to  the  kinds  of  property  that  might  be  the 
subject  of  a  use,  we  may  observe,  in  general,  that  all  cor- 
poreal hereditaments,  whether  in  possession,  remainder,  or 
reversion,  and  many  that  are  incorporeal,  (for  example, 
rents  and  advowsons,)  might  be  granted  to  a  use ;  but  not 
those  of  which  the  use  was  inseparable  from  the  posses- 
sion, and  qu€B  ipso  usu  corisumuntury  as  ways,  commons, 
and  the  like(«). 

The  manner  in  which  a  use  was  commonly  created,  was 
as  follows.  The  owner,  or  actual  tenant  of  the  land,  con- 
veyed it  by  feoffment,  upon  the  trust  or  confidence  (which 
often  rested  upon  merely  oral  agreement  (^),)  that  the 
feoffee  should  hold  the  land  to  the  use  of  some  third 
person,  or  it  might  be  to  the  use  of  the  feoffor  him- 
self (tc).  The  effect  of  this  transaction  (as  already  in  part 
explained)  was,  that  the  legal  seisin  or  feudal  tenancy  of 
the  land  became  severed  from  the  substantial  and  bene- 
ficial ownership  or  use,  the  former  being  vested  in  the 
trustee,  otherwise  called  feoffee  to  uses,  the  latter,  in  the 
person  to  whose  use  he  held,  who  received  the  appellation 
of  cestuy  que  me.  Of  these  divided  interests  that  of  the 
feoffee  alone  obtained  protection  in  the  court  of  common 

(r)  Bac.  Read.  Us.  dridge,  J. ;  Gilb.  Uies,  485,  3d  ed.  by 

(f )  2  Bl.  C.  330 ;  1  Sand.  Uses,  70,  Sugd. 
2ded.  i  1  Craiae,  Dig.  408 ;  W.  Jones,  (0  1  Sand.  Uses,  17,  2d.  ed. 

127 ;  Ld.  Willottgbby's  case,  per Dod-  (u)  1  Cruise,  Dig.  392. 
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law,  where  he  was  considered  as  absolute  owner;  but  a 
different  doctrine  was  maintained  in  the  courts  of  equity, 
which  treated  cestuy  que  use,  on  the  other  hand,  as  the 
true  proprietor,  and  compelled  the  feoffee  to  account  to 
him  for  the  rents  and  profits,  and  to  hold  the  land  at  his 
disposal. 

Uses,  however,  might  be  created,  not  only  by  an  ex- 
press agreement  or  declaration,  but  by  mere  implication 
from  the  nature  of  the  conveyance  itself.  Thus  if  a  man 
made  a  feoffment  in  fee  to  another,  without  any  consi- 
deration, equity  would  presume  that  he  meant  it  to  the 
use  of  himself,  and  would  therefore  raise  an  implied  use 
for  his  benefit (x),  unless  he  expressly  declared  it  to  be  to 
the  use  of  another,  and  then  nothing  was  presumed  con- 
trary to  his  own  expressions  (y).  And  here  we  may  ob- 
serve, that  uses  thus  returning  by  way  of  impUcation  to 
the  grantor  himself,  were  called  resulting  uses  (2).  Uses 
also  were  capable  of  being  raised  in  some  cases  upon 
mere  contracts  (a),  without  the  formality  of  any  convey- 
ance; and  this  either  expressly  or  by  implication.  For  if 
a  mfui,  in  consideration  of  natural  affection,  covenanted^ 
that  is,  contracted  under  the  solemnity  of  a  deed  (i),  that 
he  would  stand  seised  of  his  land  to  the  use  of  some  near 
relative  named  (c),  or  of  a  wife,  actual  or  intended,  a 
court  of  equity,  even  though  no  valuable  consideration 
passed,  would  enforce  the  use,  and  treat  the  covenantor 
thereafter,  as  a  mere  trustee  for  the  party  whose  benefit 
was  designed.  So  if  a  man  had  bargained  and  sold  his 
land  to  another,  (that  is,  agreed  to  sell  it  him)  for  pecu- 
niary consideration,  but  had  made  no  actual  feoffment  or 
conveyance,   equity   would,   under    such    circumstances, 

(x)  1  Sand.  Us.  68,  2d  ed. )  Vin.  (a)  1  Sand.  \]%.  118,  2d  ed.;  ibid. 

Uies,  F. ;   1  Cruise  Dig.  442,  446,  II.  50  \   Chudleigh's  case,    I   Rep. 

450;  Gilb.  118.  139  b. 

(y)  2  Bla.  Com.  330.  (b)  2  Bl.  Com.  304. 

(s)  I  Cruise  Dig.  442,  446,  450;  (c)  Gilb.  Uses.  93 ;  Sugd.  Inlrod. 

2  Bl.  Com.  335 ;  Doe  v.  Rolfe,  8  Ad.  to  Gilb.  xlvii. 
&  El.  650. 
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consider  the  estate  as  belongiug  to  the  party  ivho  had 
paid  the  money^  and  would  consequently  hold  the  bar- 
gainor (as  in  the  former  case)  to  be  seised  of  the  land 
from  thenceforth  to  the  use  of  the  bargainee  ((2). 

No  contracts  of  either  kind,  however,  would  be  enforced 
in  equity,  unless  founded  upon  the  particular  species  of 
consideration  above  described  as  appropriate  to  the  case; 
a  gratuitous  engagement  in  favour  of  a  stranger  being  in- 
sufficient to  raise  a  use. 

In  general  all  persons  were  of  capacity  thus  to  become 
trustees,  and  to  hold  to  a  use(c).  There  were,  however, 
some  exceptions.  For  persons  attainted  and  aliens  were 
for  this  (as  for  all  other  purposes)  disqualified  from  hold- 
ing land(/);  and  the  doctrine  was  also  established,  [[that 
neither  the  king  nor  queen,  on  account  of  their  dignity 
royal  (^),  nor  any  corporation  aggregate,  on  account  of  its 
limited  capacity  (A),  could  be  seised  to  any  use  but  their 
Qwn;  that  is,  they  might  hold  the  lands,  but  were  not 
compellable  to  execute  the  trust.] 

As  the  feoffee  (or  person  seised)  to  uses  was  consi- 
dered at  the  common  law  as  absolute  owner,  his  estate 
was  of  course  subject  to  all  the  incidents  which  would 
attach  to  one  held  for  his  own  benefit.  It  would  devolve 
to  his  legal  representative  at  his  death,  and  might  be 
aliened,  or  forfeited  by  his  act  while  living,  or  become 
subject  to  execution  for  his  debts,  or  to  escheat  for  want 
of  heir.  His  wife  also  would  be  entitled  to  dower;  and 
where  the  feoffee  was  a  married  woman,  her  husband 
might  claim  an  estate  by  the  curtesy  (t)« 

It  is  to  be  observed  too,  that  persons  claiming  under 

(d)  2  Sand.  Us.  50,  2d  ed.    But  (g)  2  B].  Com.  330;  I  Saod.  Us. 

the  precise  technical  words  of  bargain  65,  2d.  ed. 

and  tale,  OT  covenant  to  stand  ieised,  d^rt  (/i)  Ibid. 

not  essential,  if  there  are  words  tanta-  (i)  1  Sand.  Us.  75,  76,  2d  ed. ;  1 

moant ;    Treat  on  Equity,  book  ii.  Cruise  Dig.  403.    As  to  execution  for 

chap.  3,  s.  1.  bb  debts,  tide  Gilb.  Us.  by  Sugd.  3rd 

(tf)  1  Saod.  Us.  62,  2d  ed.  edit  p.  15;  Escheat,  2  Bl.  Com.  330. 

(/)  Ibid.  65. 
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derivative  titles  like  these  were  in  some  cases  entitled  to 
hold  for  their  own  benefit,  free  from  any  equitable  obliga- 
tion to  perform  the  trust.  Originally,  indeed,  it  was  held 
that  the  Court  of  Chancery  could  give  relief  only  against  the 
person  himself  in  whom  the  trust  was  first  reposed,  and 
not  against  such  as  might  derive  title  through  him.  [This 
was  altered  in  the  reign  of  Hen.  VI.  with  respect  to  the 
heir  (A),  and  afterwards  the  same  rule  by  a  parity  of 
reason  was  extended  to  such  alienees  as  had  purchased 
either  without  a  valuable  consideration  or  with  an  express 
notice  of  the  use(/).  But  a  purchaser  for  a  valuable 
consideration  without  notice,^  or  a  creditor  obtaining  exe- 
cution (m),  [[might  hold  the  land  discharged  of  any  such 
confidence;  and  so  if  the  feoffee  to  uses  died  without  heir, 
or  committed  a  forfeiture,  or  married,  neither  the  lord 
who  entered  for  his  escheat  or  forfeiture,  nor  the  husband 
who  retained  the  possession  as  tenant  by  the  curtesy,  nor 
the  wife  to  whom  dower  was  assigned,  were  liable  to  per- 
form the  use,  because  they  were  not  parties  to  the  trust, 
but  came  in  by  act  of  law(n);  though  doubtless  their  title 
in  reason  was  no  better  than  that  of  the  heir.]] 

The  capacity  of  becoming  cestui  que  use  was  even  more 
extensive  than  that  of  becoming  trustee,  and  it  may  be 
sufficient  to  observe  generally,  that  all  persons  competent 
to  take  a  conveyance  of  land  might  also  take  an  interest 
in  it  by  way  of  use  (o). 

The  nature  of  this  interest,  constituting  as  it  did  a  new' 
sort  of  ownership,  wholly  distinct  from  the  common  law 
or  legal  estate,  to  which  also  our  attention  was  formerly 
directed,  demands  a  particular  consideration.  It  was  in 
its  nature  so  exclusively  equitable ^  that  the  courts  of  com- 
mon law  accounted  the  cestui  que  use,  if  out  of  possession, 
as  a  mere  stranger  to  the  land ;  if  in  possession,  as  no 

(k)  Keilw.  42;  vide  Year-book,  22  (m)  Gilb.  Uses  by  Sugd.  3n)  edit. 

Edw.  4,  c.  6.  p.  15, 16. 

(0  Keilw.  46.  (n)  See  I  Sand.  Uses,  229,  2d  ed. 

(o)  1  Sand.  Uses,  06. 
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more  than  a  tenant  at   sufferance.     They  consequently 
allowed  no  effect  to  his  alienation  or  demise  of  the  land, 
if  made  without  consent  of  the  trustee,  and  they  held  it 
not  liable  to  forfeiture  for  his  default,  nor  to  execution  for 
his  debts(p).     In  equity,  however,  the  properties  or  inci- 
dents of  this  kind  of  ownership  were  in  a  great  measure 
assimilated  to  those  of  a  legal  estate ;  while  on  the  other 
hand  they  were  settled  in  certain  respects  upon  principles 
more  advantageous  to  the  owner.    These  properties  were 
principally  as  follows:—!.  Contrary  to  the  course  of  the 
common  law  with  respect  to  freehold  estate,  uses  even  fiM- 
life,  or  for  a  greater  interest,  might  be  created  or  assigned 
\%y  secret  deeds  between  the  parties,  or  be  devised  by 
last  will  or  testament(9);  for  as  the  legal  estate  in  the 
soil  was  not  transferred  by  these  transactions,  no  livery  of 
seisin  was  necessary,]]  or  in  its  nature  applicable  to  the 
case.     2.  As  a  use  was  exempt  from  the  restrictions  of 
the  common  law  as  to  the  manner  of  creation  or  transfer, 
so  it  enjoyed  a  similar  freedom  as  regards  the  modifica- 
tion of  the  interest  itself.    Thus  uses  might  not  only  be 
in  possession,  reversion,  or  remainder,  vested  or  contingent, 
according  to  the  fashion  of  legal  estates,  but  might  also 
be  limited  for  future  interests  not  corresponding  with  the 
legal  idea  of  a  remainder.    When  in  the  nature  of  estates 
in  possession,  reversion,  or  vested  remainder,  they  were 
called  uses  in  esse ;  in  other  cases  they  were  described  as 
uses  in  futuro,  contingent  uses,  or  uses  in  possibility  (r). 

3.  A  use  was  not  (as  before  remarked)  subject  to  for- 
feiture («),  and  did  not  escheat  upon  attainder,  or  other 
defect  of  blood ;  [[for  escheats,  and  the  like,  are  the 
consequence  of  tenure,  and  uses  are   held   of  nobody. 

4.  Again,  no  wife  could  claim  dower,  or  husband  an 
estate  by  curtesy,  of  a  use(^),  for  no  trust  was  declared 

(p)  2  Bl.  Com.  331;  1  Sand.  Uses,  121b;  Lovies'  case,  10  Rep.  85  a; 

73,  74,  2d  ed.  Bac.  Read.  Us. ;  Bac.  Ab.  Uses  (G). 

(9)  Bac.  Read.  Uses,  312, 308 ;  1  (1)  Sop.  p.  331. 

Sand. Uses,  72,  2d  ed.  (0  Veroon'a  case,  4  Rep.  \h;  % 

(r)  Chodleigh's  case,  1  Rep.  136  b,  And.  75, 
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l^for  their  benefit,  at  the  original  grant  of  the  estate. 
And  thefeforc  it  became  customary,  when  most  estates 
were  put  in  use,  to  settle  before  marriage,  some  joint 
estate  to  the  use  of  the  husband  and  wife  for  their 
lives,  which  was  the  original  of  modern  jointures (u).  5. 
Lastly,  a  use  could  not  be  extended  by  writ  of  elegit, 
or  other  legal  process,  for  the  debts  of  cestui  que  use,'^ 
though  the  legal  estate  was  liable  to  such  execution  for 
the  debt  of  the  legal  tenant. 

The  state  of  things  here  described  was,  however,  at- 
tended with  a  variety  of  inconveniences.  A  person  in 
possession  of  the  land  as  apparent  owner,  would  often,  in 
reality,  be  a  mere  cestui  que  use,  and  consequently  no 
more  than  a  tenant  at  sufferance  in  regard  to  the  legal 
estate;  or  he  might,  on  the  other  hand,  be  a  mere  trustee, 
the  equitable  ownership,  and  the  right  to  receive  the  profits 
residing  in  another(a:);  and  as  putting  an  estate  into  use 
was  often  a  secret  transaction,  which  strangers  had  no 
means  of  becoming  acquainted  vrith(y),  they  were  in  con- 
stant danger  of  being  deceived  as  to  the  true  state  of  the 
title.  We  cannot  therefore  be  surprised  at  Lord  Bacon's 
complaint  that  [[this  course  of  proceeding  ''  was  turned  to 
**  deceive  many  of  their  just  and  reasonable  rights.  A 
"  man  that  had  cause  to  sue  for  land,  knew  not  against 
"  whom  to  bring  his  action,  or  who  was  the  owner  of  it. 
"  The  wife  was  defrauded  of  her  thirds,  the  husband  of 
^  his  curtesy,  the  lord  of  his  wardship,  relief,  heriot,  and 
"  escheat ;  the  creditor  of  his  extent  for  debt,  and  the 
"  tenant  of  his  lease  (jzr)."  To  remedy  these  inconveniences 
abundance  of  statutes  were  provided,  which  made  the 
lands  liable  to  be  extended  by  the  creditors  of  cestui  que 
use  {a),  allowed  actions  for  the  freehold  to  be  brought 
against  him  if  in  actual  pernancy  or  enjoyment  of  the 

-  (u)  Vide  sup.  p.  255.  (z)  Bac.  Use  of  the  Law,  153. 

(x)  Bac.  Ab.Uses  and  Trusts,  p.  83.  (a)  Stat.  50  £dw.  3,  c.  6;  2  Rich. 

(y)  1  Sand.  Us.  17,  18,  23;  Pre-  2,  st.  2,  c.  3 ;  19  Hen.  7,  c.  15. 
amble  of  Stat,  of  Uses. 

VOL.  1.  Z 
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[[profits  {b),  made  him  liable  to  actions  of  waste  (c),  esta* 
bUshed  his  conveyance  and  leases  made  without  the  con- 
currence of  his  feoffees  {d),  and  gave  the  lord  the  wardship 
of  his  heir,  with  certain  other  feudal  perquisites  (e). 

These  provisions  all  tended  to  consider  cestui  que  use 
as  the  real  owner  of  the  estate;^  and  it  being  at  length 
resolved  to  carry  this  idea  into  full  effect,  that  celebrated 
act  was  passed  in  the  reign  of  Hen.  VIII.  which  is  [[usually 
called  the  Statute  of  Useslf),  or  in  conveyances  and  plead- 
ings, the  Statute  for  transferring  Uses  into  Possession.  The 
hint  seems  to  have  been  derived  from  what  was  done  at 
the  accession  of  King  Richard  III.,  who  having,  when 
Duke  of  Gloucester,  been  frequently  made  a  feoffee  to 
uses,  would  upon  the  assumption  of  the  crown  (as  the 
law  was  then  understood)  have  been  entitled  to  hold  the 
lands  discharged  of  the  use.     But  to  obviate  so  notorious 
an  injustice,  an  act  of  parliament  (g)  was  immediately 
passed,  which  ordained  that  where  he  had  been  so  en- 
feoffed jointly  with  other  persons  the  land  should  vest  in 
the  other  feoffees  as  if  he  had  never  been  named,  and  that 
where  he  solely  stood  enfeoffed  the  estate  itself  should 
vest  in  cestui  que  use  in  like  manner  as  he  had  the  use. 
And  so  the  statute  of  Hen.  VIII.,  after  reciting  the  various 
inconveniences  before  mentioned,  and  many  others,  enacts 
'^  that  where  any  person  shall  be  seised  of  lands,  &c.  to 
"  the  use,  confidence,  or  trust  of  any  other  person  or  body 
"  politic,  the  person  or  corporation  entitled  to  the  use  in 
"  fee  simple,  fee  tail,  for  life  or  years,  or  otherwise,]]  or  in 
"  remainder  or  reversion,  [[shall  from  henceforth  stand  and 
'^  be  seised  or  possessed  of  the  land,  &c.  of  and  in  the  like 
*'  estates  as  they  have  in  the  use,  trust,  or  confidence ; 
''  and  that  the  estate  of  the  person  so  seised  to  uses  shall 
^'  be  deemed  to  be  in  him  or  them  that  have  the  use,  in 

(b)  I  Rich.  2,  c.  9;  4  Hen.  4,  c.  («)  Stat  4  Hen.  7,  c.  17;  19 Hen. 

1;  \\  Hen.  6,  c.  3;  1  Hen.  7»  c.  1.  7,  c.  15. 

(e)  Stat.  11  Hen.  6,  c.  5.  (/)  27  Hen.  8,  c.  10. 

(d);^SUt.  1  Rich.  3,  c.  1.  (g)  1  Rich.  3,  c.  6. 
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\^^  such  quality,  manner,  form,  and  condition  as  they  had 
"  before  in  the  use."]]  The  effect  of  this  statute,  wherever 
it  comes  into  operation,  is  to  execute  the  use ;  that  is,  it 
instantaneously  (A),  and  as  by  a  kind  of  parliamentary 
magic  (t),  transmutes  the  equitable  interest  of  cestui  que 
use  into  a  legal  estate  of  the  same  nature,  and  makes  him 
tenant  of  the  land  accordingly,  in  lieu  of  the  feoffee  to 
uses,  or  trustee,  whose  estate,  on  the  other  hand,  is  at  the 
same  moment  annihilated  (A).  The  use  is  also  said  to  be 
transferred  into  possession  (J)  \  that  is,  the  legal  estate 
conferred  on  cestui  que  use  is  considered  as  one  in  actual 
seisin  or  possession  (according  to  its  nature),  and  such  as 
requires  no  fiirther  ceremony  for  its  completion.  Thus  if 
a  feoffment  be  made  to  A.  and  his  heirs  to  the  use  of  B. 
and  his  heirs,  an  estate  in  fee  simple  in  possession  is  eo 
instanti  vested  by  force  of  the  statute,  and  without  livery 
of  seisin,  in  B. ;  and  A.  takes  nothing  (m) ;  or  if  a  person 
seised  in  fee  bargains  and  sells  to  A.  for  a  year,  for  pecu- 
niary consideration  (which  we  may  remember  constitutes 
a  seisin  in  the  bargainor  to  the  use  of  A.),  A.  immediately 
becomes,  by  force  of  the  statute  and  without  entry,  pos- 
sessed of  the  land  for  the  term  of  one  year ;  the  reversion 
remaining  in  the  bargainor. 

Here  we  must  observe,  however,  that  to  bring  the  sta- 
tute into  operation,  it  is  essential  that  there  should  not 
only  be  a  use,  but  a  person  seised  to  the  use  {n) ;  for  its 
provisions  are  confined  to  the  case  where  "  one  person 
shall  be  seised  to  the  use  of  another  person."  And  there- 
fore where  an  existing  term  of  years  is  limited  to  a  use, 
as  where  a  term  of  1000  years  is  assigned  to  B,  to  the 
use  of  C,  it  was  decided  by  the  common  law  judges  soon 
after  the  statute  passed,  and  has  been  since  uniformly 

(h)  2  Bl.  Com.  333.  (m)  A.'s  moroentaiy  seisin  invests 

(i)  Ibid.  338.  no  estate  in  him.    James  v.  Plant,  in 

(k)  Ibid,  333.  error,  4  Ad.  &c  El.  766. 

(0  I  Saund.  251,  n.  (2),  234  b,  (n)  1  Sand.  Us.  97,  113, 133;  2 

n.  (4).  Sand.  Us.  58. 

z2 
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held,  that  the  provisions  of  the  statute  do  not  apply  to 
the  case^  and  that  the  use  will  consequently  remain  un- 
executed. For  of  such  estates  as  these  (being  mere 
chattels)  the  termor  is  not  seised,  but  only  possessed(p); 
and  therefore  there  is  no  person  seised  to  a  use  as  the 
statute  requiresvp).  Upon  the  same  principle  of  close  ad- 
herence to  the  words  of  the  statute,  it  is  held,  that  the 
seisin  should  be  vested  in  a  different  person  from  cestui 
que  use  himself;  for  otherwise  the  case  does  not  arise  of 
one  person  seised  to  the  use  of  another  (q).  And  the  seisin 
should  be  for  an  estate  as  extensive  as  the  use  itself;  for 
the  statute  only  executes  the  use  so  far  as  there  is  a  cor- 
responding seisin.  Thus  if  land  be  conveyed  to  A.  for  life 
to  the  use  of  B.  in  fee,  the  statute  will  vest  the  legal  estate 
in  B.  only  during  the  life  of  A.  (r). 


(o)  Vide  sup.  p.  263,  264. 

(p)  1  SaDd.  Us.  198,  2ad  edit.; 
Gilb.  Us.  79  ;  Bac.  Read.  Us.  335; 
Dillon  V.  Fraine,  Popb.76.  This  case 
of  tlie  limitation  of  a  term  of  years  to  a 
use  must  be  carefully  distinguished 
from  the  limitation  of  the  freehold  to  a 
use  for  a  term  of  yean;  for  the  latter  it 
executed  by  the  statute.  Gilb.  Us.  80. 

(9)  1  Sand.  Us.  96. 

(r)  1  Sand.  Us.  113;  Gilb.  Us. 
430.  There  has  been  much  co'ntro- 
versy  on  the  question  out  of  what 
seisin  contingent  uses  are  in  certain 
cases  to  be  executed ;  and  this  in- 
volves the  curious  doctrine  o(  scintUla 
juris.  Thus  where  land  is  conveyed 
by  feoffment  to  A.  and  his  heirs,  to  the 
use  of  B.  for  life,  remainder  to  the 
use  of  his  unborn  sons  successively  in 
tail,  remainder  to  the  use  of  C.  in  fee, 
it  is  necessary,  in  order  that  the  sta- 
tute should  transmute  all  these  uses 
into  legal  estates,  that  there  should  be 
a  seisin  out  of  which  to  execute  not 
only  the  uses  in  €tt$  to  B.  and  C,  but 
the  future  uses  to  tbe  sons  of  B.    And 


it  has  been  thought  necessary,  also, 
that  this  seisin  should  exist  with  re- 
spect to  each  use  at  tbe  time  of  iti 
possessing  the  character  of  a  use  in 
ette.  But  all  the  actual  seisin  of  the 
feoffee  A.  is  exhausted  before  any  sou 
of  B.  is  bom,  being  drawn  out  of  him 
to  execute  the  uses  in  esse  to  B.  tud 
C. ;  which  uses,  taken  together,  ex- 
tend to  the  entire  inheritance.  Here, 
therefore)  is  the  difficulty ;  and  in 
order  to  meet  it,  it  has  been  held  by 
great  authorities  that  there  still  remains 
in  the  feoffee,  though  not  an  actual 
seisin,  yet  a  tciniiUa  juris,  or  possibi- 
lity of  future  seisin,  to  serve  the  future 
uses  as  they  come  into  esse.  But,  ac- 
cording to  others,  there  is  no  necessity 
for  resorting  to  this  theory ;  it  being 
sufficient,  in  their  opinion,  for  the  pur- 
pose of  the  statute,  that  at  the  time  of 
the  creation  of  tbe  future  uses  there 
should  be  a  seisin  to  serve  them,  though 
there  should  be  none  at  the  time  of 
their  coming  into  esse ;  and  they  con- 
clude that  in  the  case  supposed  there 
would  remain  in  A.  neither  any  seisin 
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As  regards  the  use  itself  also,  a  similar  rigour  of  con- 
struction was  adopted  by  the  early  expounders  of  the  sta- 
tute («),  and  their  doctrines  have  long  since  passed  into 
settled  law.  The  decisions  of  the  common  law  courts  on 
this  subject  were  as  follows: — I.  It  was  held  that  no  use 
can  be  limited  upon  a  use(^).  Thus  where  A.,  being 
seised,  bargains  and  sells  for  a  pecuniary  consideration  to 
B.,  the  legal  estate  passes  (as  we  have  seen)  by  force  of 
the  statute  to  B.,  to  whom  the  use  is  limited  by  the  effect 
of  the  bargain  and  sale;  and  from  this  it  might  seem  rea- 
sonable to  infer  that  where  A.  bargains  and  sells  to  B., 
to  the  use  of  C,  the  legal  estate  would  vest  in  C,  for  the 
ultimate  use  is  here  limited  to  him.  But  the  judges  held 
that  it  would  vest  in  this  case  also  in  B.,  and  that  C. 
would  take  nothing;  for  the  statute,  they  said,  would  exe- 
cute the  first  use  limited  to  B.,  but  not  the  second,  limited 
to  C;  the  latter  use  being  a  mere  nullity,  inasmuch  as 
''no  use  can  be  engendered  of  a  U8e(t<)."  Upon  the  same 
principle  a  feoffment  to  A.  to  the  use  of  B.  in  trust  for  C. 
was  held  to  vest  the  legal  estate  in  B.;  and  C.  was  allowed 
to  take  nothing(2:).  This  maxim,  that  there  can  be  no  use 
upon  a  use,  proceeded  upon  the  principle  that,  after  the  li- 
mitation of  one,  another  must  be  considered  as  repugnant^ 
and  therefore  void.  Yet  the  doctrine,  however  firmly 
settled,  is,  upon  the  whole,  not  satisfactory ;  for  it  was 
*  clearly  intended,  in  the  cases  above  supposed,  that  C. 
should  have  the  beneficial  interest;  and  the  instant  the 
first  use  was  executed  in  B.  he  might  without  impro- 
priety have  been  considered  as  seised  to  the  use  of  C. ; 

nor  any  possibility  of  leisio  after  the  of  the  judges  to  carry  the  abolition  of 

nses'to  B.  and  C.  were  executed.  Dy.  uses  so  far  as  had  been  intended  by 

340;  2  Sid.  98 ;    1  Sand.  Us.  147  ;  the  legislature.  First  Real  Prop.  Rep. 

Feame,by  Batler,291,  n.(A) ;  1  Prcse.  8. 

Est.  170;    Sogd.  Gilb.  Us.  131,  n.  (()  GiIb.Us.347;  I  Sand.Us.  198, 

(10);   Burt.  Compend.  60;  Hayes,  2nded.;  2  Bl.  Com.  335. 
Convey.  (u)  Tyrrel's  case,  Dy.  155. 

(0  This  strictness  has  been  attri-  (x)    2  Bl.  Com.  336;   Gilb.  Us. 

buted  to  a  disinclination  on  the  part  Sugd.  Ix* 
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which  second  use  the  statute  might  as  well  have  been 
permitted  to  execute  as  it  did  the  first(y).  2.  The  judges 
held^  and  the  doctrine  has  since  been  confirmed  by  a 
variety  of  decisions,  that  where  the  person  entrusted  has 
any  active  duty  to  perform,  he  cannot  be  considered  as 
holding  to  a  use,  or  at  least  not  such  a  use  as  the  statute 
executes  {z).  Thus  where  lands  were  given  to  B.  and  his 
heirs,  with  a  direction  to  receive  and  pay  over  the  profits 
to  C,  this  was  held  to  be  no  use  in  C. ;  though,  on  the 
other  hand,  if  the  direction  were  to  permit  C.  to  take  the 
profits,  this  was  considered  to  be  a  use  executed  in  him  (a); 
for  here,  we  may  observe,  is  no  active  duty  appointed  few 
the  trustee. 

The  uses  (or  intended  uses)  which  were  thus  excluded 
from  the  operation  of  the  statute,  because  there  was  no 
seisin  to  support  them,  or  because  they  were  limited  on  a 
precedent  use,  did  not  fail,  nevertheless,  to  obtain  protection 
from  the  courts  of  equity;  for  in  both  cases  it  was  evident 
that  the  person  directed  to  hold  to  the  purpose  which  the 
statute  was  incompetent  to  execute  (or,  according  to  the 
examples,  B.)  was  never  intended  by  the  parties  to  have 
any  beneficial  interest,  and  that  his  capacity  was  merely 
fiduciary  (6).  Therefore  the  Court  of  Chancery  deter- 
mined that  though  the  purposes  pointed  out  were  not 
uses  executable  by  the  statute,  yet  a  trust  subsisted  in 
the  person  directed  to  perform  the  purpose,  and  that  such 
trust  was  binding,  if  not  at  law,  yet  in  conscience  and  in 
equity.    To  this  the  reason  of  mankind  assented  (c) ;  and 


(y)  2  Bl.  Com.  336. 

(s)  Home  fait  feoffment  in  fee  al 
ton  ute  pur  term  de  vie,  et  que  puis  son 
decease  I.  N,  prendra  Us  jirqfiis:  ceo 
fait  tin  use  in  I,  N.  Contrar,s*it  dit  que 
puis  son  mart  ses  feoffees  prendront  Us 
profits  et  liveront  eux  al  I.  N.:  ceo  ne 
fait  use  in  I,  N,  car  il  n*ad  eux  nisi 
par  Us  mains  Us  feoffees.  Bro.  Feoff, 
al  Uses,  52;  36  Hea.  8 ;  2  Saund.  by 


Wms.  11  a,  D.  (17) ;  Doe  v.  Hooi- 
fray,  6  Ad.  &  £1.  206 ;  Broirae  v. 
Ramsdeo ,  8  Taunt.  564 ;  Doe  v,  Scott, 
4  Bing.  507. 

(a)  Bat  if  C.  were  a  married  wo- 
man, the  case  would  be  otherwise. 
Doe  V.  Scott,  4  Bing.  507;  Doe  v. 
Edlin,  4  Ad.  &  £1.  582. 

(6)  2  Bl.  Com.  336* 

(c)  Ibid. 
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the  interests  in  question^  though  rejecled  at  law  as  uses, 
became  established  in  equity  under  the  denomination  of 
trusts*  A  similar  protection  was  also  given,  for  the 
same  reason,  and  under  the  same  name,  to  all  those  con- 
fidences which  were  excluded  from  the  operation  of  the 
statute,  on  account  of  the  active  duties  imposed  on  the 
trustee ;  and  these  were  a  very  numerous  and  important 
class,  comprising  not  only  cases  where  he  was  directed  to 
receive  and  pay  over  the  profits  to  other  persons,  but  those 
where  he  was  to  sell  the  land  for  their  benefit,  or  to  divide 
it  among  them,  or  the  like.  These,  indeed,  seem  always 
to  have  been  described  as  trusts  (d)  or  special  trusts,  and 
never  to  have  received  the  appellation  of  uses.  They 
were  obviously  of  a  very  different  nature,  at  least,  from 
the  former,  and  were  some  of  them  so  essential  to  the 
purposes  of  civilized  society,  and  to  the  protection  of 
those  who  were  unable  to  act  for  themselves,  that  it  is 
difficult  to  imagine  a  period  in  our  legal  history  when 
they  could  be  wholly  unknown,  or  to  suppose  that  they 
owed  their  origin  to  the  introduction  of  uses. 

Both  these  kinds  of  trust  have  ever  since  continued 
to  be  copiously  created :  the  uses  not  executed  (or  passive 
trusts,  as  they  are  sometimes  called),  with  a  view  to  the 
same  advantages  in  general  as  were  derived  fi'om  uses 
before  the  statute;  the  active  or  special  trusts  for  reasons 
sufficiently  apparent.  The  person  whose  benefit  is  de- 
signed by  them  is  called  cestui  que  trust,  and  his  interest 
is  described  as  trust  estate:  which  distinguishes  it  from  a 
use  on  the  one  hand,  and  from  legal  estate  on  the  other. 

It  will  be  evident,  however,  fi'om  preceding  explana- 
tions, that  in  the  case  of  a  passive  trust,  the  trust  estate 
cannot  be  effectively  created  without  taking  care  to  redu- 
plicate the  use,  or  to  limit  it  upon  a  term  of  years  instead 
of  a  freehold  interest.  Thus  if  it  is  intended  to  give  C.  a 
trust  estate,  which  shall  be  subject  to  the  jurisdiction  of 
the  Court  of  Chancery,  and  not  a  legal  estate  subject  to  the 

(d)  Bac.  Read.  Us.  805;  I  Sand.  Us.  2,  6,  10,  203,  2Dded« 
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jurisdiction  of  the  common  law,  it  will  not  suffice  (as  we  have 
seen)  to  convey  by  feoffment  to  B.  and  his  heirs  "  to  the  use 
of,"  or  even  "  in  trust  for,"  C.  and  his  heirs ;  for  that  use 
would  be  executed  by  the  statute,  and  the  legal  estate 
would  vest  in  C.  But,  on  the  other  hand,  the  object 
may  be  accomplished  by  enfeoffing  '^  A.  and  his  heirs  to 
the  use  of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs ;" 
for  there  being  in  this  case  a  use  upon  a  use,  the  first  only 
will  be  executed  by  the  statute,  and  the  trust  estate  is 
undisturbed.  So  it  may  be  accomplished  by  enfeoffing 
^'  A.  and  his  heirs  to  the  use  of  A.  and  his  heirs,  in  trust 
"  for  C.  and  his  heirs;"  for  though  the  first  use  is  not 
such  a  one  as  the  statute  executes  (the  seisin  and  the  use 
being  here  vested  in  the  same  person),  yet  there  cannot 
be  a  use  upon  a  use,  .whether  the  statute  executes  the 
first  use  or  not ;  and  therefore  the  interest  of  C.  is  not 
a  use  executed,  but  a  trust  (e).  In  like  manner  the  object 
will  be  attained  if  an  existing  term  for  1000  years  be 
assigned  "  to  A.  to  the  use  of  C.  and  his  heirs ;"  for  A. 
not  being  seised,  but  possessed  only,  to  the  use  of  C,  the 
statute  will  not  execute  the  use,  and  A.  remains  trustee 
for  C.  As  for  the  case  of  an  active  trust,  no  such  artifice 
of  conveyancing  is  necessary  to  constitute  the  trust  estate ; 
the  duties  required  to  be  performed  being  sufficient  in 
themselves,  to  determine  its  character. 

Among  the  kinds  of  trust  cognizable  in  equity,  it  may 
be  right  also  briefly  to  advert  to  a  large  class  with  which 
we  have  at  present  no  direct  concern,  viz.  those  which  are 
constituted  in  respect  of  personal  chattels ;  for  the  trusts 
of  which  we  have  hitherto  spoken  relate  (it  will  be  ob- 
served) exclusively  to  real  estate.  As  to  property  of  this 
description,  it  was  never  considered  as  capable  of  being 
held  to  a  use,  in  the  proper  meaning  of  that  term  (/),  and 

(«)  Tipping  V.  Cousins,  Comb.  312;  (/  )  Gilb.  Us. by  Sugd.  485 ;  1  Sand. 

1  Sand.  Us.  97,  2nd  cd.;  2  Sand.  Us.  Us.  70  ;  per  Doddridge,  W.  Jones, 

72 ;  Doe  v.  Passingham,  6  Bain.  &  127. 
Cres.  30d;  9  Dowl.  &  Ry.  416,  S.  C 
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the  Statute  of  Uues  is  confined  in  terms  to  **  lands,  tene- 
ments, and  hereditaments;"  but  in  the  nature  of  things 
a  trust  of  personal  chattels  must  always  have  been  of 
frequent  occurrence  (jp);  and  it  has  long  been  the  subject 
of  protection  in  the  courts  of  equity.  In  some  instances, 
indeed,  the  breach  of  it  finds  remedy  in  those  of  the 
common  law  (A). 

The  wide  field  of  exclusive  jurisdiction  which  the  courts 
of  equity  thus  gradually  acquired,  under  the  general  de- 
nomination of  trusts,  they  have  from  time  to  time  sedu- 
lously improved,  [[and  by  a  long  series  of  uniform  deter- 
minations, with  some  assistance  from  the  legislature,  they 
have  raised  a  new  system  of  rational  jurisprudence,  by 
which  trusts  have  been  made  to  answer  in  general  all  the 
beneficial  ends  of  uses  without  their  inconvenience  or 
frauds.]]  Of  this  system,  so  far  as  it  regards  the  nature 
of  the  estate  of  the  trustee,  and  that  of  the  cestui  que 
trust f  we  will  here  endeavour  to  point  out  the  fundamental 
principles;  the  subject  being  much  too  copious  to  be  fxilly 
handled  in  a  general  treatise  upon  the  English  law. 

First,  with  respect  to  the  word  "trust,"  itself:  it  has 
varied  somewhat,  we  may  perceive,  from  its  ancient  mean- 
ing. It  formerly  applied  to  every  case  where  a  use  was 
created,  as  well  as  to  other  confidences  ;  but  where  there 
is  a  use  which  the  statute  is  competent  to  execute,  there 
can  no  longer  be  said  to  exist  a  trust.  The  true  defi- 
nition of  this  term,  at  the  present  day,  seems  to  be  a 
confidence  reposed  by  one  man  in  another  with  respect  to 
property  committed  to  him  as  the  nominal  owner,  but  not 
involving  a  use  which  the  statute  is  competent  to  exe- 
cute. In  practice,  however,  the  term  trust,  as  well  as 
trust  estate,  is  applied  to  express  the  beneficial  interest  of 
the  cestui  que  trust,  as  well  as  the  confidence  reposed  in 
his  trustee. 

Besides  the  distinction  between  active  and  passive ^ 

(g)  1  Sand.  Us.  10. 

{h)  2  Fonbl.  Treat.  Eq.  1,  n.  (a);  3  Bl.  Cora.  432. 
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trusts  are  also  frequently  described  as  executory,  or  exe- 
cuted— ^the  former  term  being  applied  to  cases  where  the 
party  whose  benefit  is  designed,  is  to  take  through  the 
medium  of  a  future  instrument  of  conveyance  which  the 
trustee  is  directed  to  execute  for  the  purpose,  the  latter  to 
cases  where  no  transaction  of  that  kind  is  contemplated, 
but  the  trust  estate  is  completely  limited  in  the  first  in- 
Btance(t).  Again,  trusts  (like  uses)  may  be  either  expressly 
declared,  x>r  they  may  be  implied  fix>m  circumstances. 
Thus,  if  the  legal  estate  in  land  be  conveyed  to  A.,  upon 
such  trusts  as  the  grantor  shall  thereafter  appoint,  as 
such  trusts  are,  prior  to  appointment,  incapable  of  taking 
effect,  and  as  it  is  clear  that  A.  is  not  intended  to  hold 
the  land  for  his  own  benefit,  there  arises,  by  necessary 
impUcation,  imtil  the  appointment  be  made,  a  trust  for  the 
grantor (i).  And  trusts,  when  thus  raised  by  implication 
for  the  benefit  of  the  grantor  himself,  are  called  resulting 
trusts.  So  if  an  estate  be  purchased  in  the  name  of  one 
person,  and  the  consideration-money  belong  to  or  be  paid 
by  another,  the  land  purchased  will  be  subject  to  a  trust 
for  the  person  to  whom  the  money  belonged  (/).  And  an 
agreement  for  the  sale  of  land,  when  once  concluded,  will 
make  the  seller  a  trustee  in  equity  for  the  purchaser  (m). 

Though  neither  the  crown  nor  a  corporation  aggregate 
could  be  seised  (as  we  have  seen)  to  a  use,  the  case  is 
otherwise  with  respect  to  a  trust  (n);  and  it  may  be  laid 
down  generally,  that  every  description  of  person  capable 
of  holding  land,  is  capable  also  of  being  a  trustee.  It  is 
also  a  maxim  in  equity,  that  a  trust  shall  never  fail  on 
account  of  the  disability  of  the  person  appointed  to  per- 
form it,  or  even  from  the  omission  to  appoint  any  person 
as  trustee.  The  Court  of  Chancery  will  consider  the 
trust,  when  once  substantially  constituted,  as  fixing  itself 
upon  the  person  who  by  reason  of  such  disability  or  omis- 

(0  1  Fonb. Treat.  £q. 411  o.;  Bac.  (/)  1  Sand.  Us.  212,  2nd  ed. 

Abr.  Uaet,  A.  (m)  Sugd.  Vend.  154,  5th  ed* 

(k)  1  Cruiae,  Dig.  477.  (n)  1  Sand.  Us.  227. 
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sion^  may  become  entitled  to  the  legal  estate (o);  and  will 
accordingly  compel  him  to  its  observance. 

The  estate  of  the  trustee  is  at  law  (as  distinguished 
from  equity)  subject  to  all  the  incidents  which  attend  an 
ordinary  ownership  of  land.  It  devolves^  therefore,  when 
he  dies,  to  his  legal  representative ;  and  is  liable,  while  he 
lives,  to  alienation  by  him ;  but  the  claim  of  the  represen- 
tative, and  in  general  also  of  the  ahenee,  is  subject,  in 
contemplation  of  equity,  to  the  original  trust  (/?).  With 
respect  to  the  latter,  however,  the  same  rule  id  established 
as  formerly,  with  respect  to  uses,  that  a  person  who  be- 
comes alienee  by  purchase,  for  valuable  consideration, 
and  without  notice  that  the  trust  existed,  is  not  compel- 
lable in  a  court  of  equity  to  its  observance  (9).  As  his 
claim  is  not  inferior,  in  point  of  natural  justice,  to  that  of 
cestui  que  trusty  equity  will  not  interpose  between  them; 
the  consequence  of  which  is,  that  the  legal  title  of  the 
former  takes  effect  for  his  own  benefit,  while  the  latter  is 
left  to  his  remedy  against  the  ahenor  personally,  for  his 
breach  of  trust.  On  the  other  hand,  where  the  legal 
estate  still  remains  in  the  trustee  or  his  heir,  but  the  pur- 
poses of  the  trust  are  satisfied,  he  is  always  compellable 
to  divest  himself  of  it  in  favour  of  the  person  beneficially 
entitled,  by  executing  a  proper  conveyance;  and  it  is  pro- 
vided by  a  late  statute  (11  Geo.  IV.  &  1  Will.  IV.  c.  60), 
that  if  he  should  refuse  to  do  so  when  required,  or  if  he 
should  be  out  of  the  jurisdiction,  or  if  it  should  be  uncer- 
tain (where  there  were  several  trustees)  which  was  the 
survivor,  or  uncertain  whether  the  trustee  last  known  to 
have  been  seised,  is  living  or  dead,  or,  if  dead,  uncertain 
who  is  his  heir, — in  all  these  cases  the  Court  of  Chancery 
shall  have  power  to  appoint  some  person  to  make  the  con- 
veyance in  lieu  of  the  trustee  or  his  heir(r). 

(o)  1  Sand.  Us.  226.  which  contains  provisions  of  the  sam« 

(p)  Ibid.  227;   Gilb.  Sagd.  13,      kind  for  obtaining  the  reconveyance  of 

n.  (5).  lands  in  mortgage,  where  the  mort- 

(9)  1  Sand.  Us.  228.  gsge-money  is  paid  off. 

(r)  £t  vide  1  &  2  Vict.  c.  69, 
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The  estate  of  the  trustee  is  also  liable  at  law^  to  execu- 
tion for  his  debts(«);  and  his  wife  is  entitled  to  dower(^), 
and  the  husband  of  a  female  trustee  to  curtesy  (tt).  Upon 
these  points  it  will  be  recollected  that  the  position  of  the 
feoffee  to  uses,  before  the  statute  of  Henry  VIII.,  was  the 
same ;  while,  on  the  other  hand,  cestui  que  use  remained 
without  protection.  But  herein  the  modern  trust  differs 
remarkably  from  the  use ;  for  equity  will  now  interfere  in 
each  of  these  cases,  on  behalf  of  cestui  que  trust  {x)y  and 
gives  him  relief  against  the  party  who  sets  up  any  title  of 
this  description,  to  the  legal  estate.  Until  a  very  recent 
period,  the  incidents  of  forfeiture  and  escheat  also  appUed 
(generally  speaking)  to  the  estate  of  the  trustee  (y).  But 
now  by  the  4  &  6  Will.  IV.  c.  23  (z),  if  a  person  seised  of 
land  in  trust,  dies  without  an  heir,  the  Court  of  Chancery 
may  appoint  a  person  to  convey  the  land  in  such  nianner 
as  it  may  deem  expedient,  and  no  land  shall  escheat  or  be 
forfeited  by  reason  of  the  attainder  or  conviction  of  a 
trustee  or  mortgagee,  for  crime. 

Such  are  the  points  that  most  deserve  attention  in  re- 
gard to  the  estate  of  the  trustee.  If  we  turn  now  to 
the  other  party,  or  cestui  que  trusty  we  may  remark,  in  the 
first  place,  that  every  person  is  competent  to  stand  in  that 
capacity,  unless  labouring  under  such  disability  as  would 
disqualify  him  from  becoming  the  tenant  of  land.  As  to 
the  nature  of  his  interest,  it  is  not  the-  subject  of  protec- 
tion, or  even  of  notice  (generally  speaking),  in  the  courts 
of  law  (a),  but  subsists  in  equity  only;  and  there  it  may 
be  of  various  kinds  or  degrees,  according  to  the  particular 
character  of  the  trust  created.  It  is  in  some  instances  a 
mere  charge  on  the  land;  the  ownership  being  vested  in 
another  person :  as  where  a  man  by  his  will  devises  land 

(s)  1  Saad.  Us.  230,  231 ;  1  P.          (s)  Et  vide  1  &  2  Vict.  c.  69.  as 

Wms.  278.  to  persons  seised  of  land  by  way  of 

(t)  2  Ves.  sen.  634.  mortgage,  dying  without  heirs, 

(u)  7  ViD.  Ab.  159.  (a)  See  Britten  v.  Britten,  4  Tyrw. 

(x)  See  same  authorities.  473;  Roe  v.  Read,  8  T.  R.  118. 
(y)  1  Sand.  Us.  230. 
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to  one,  and  directs  that  it  shall  be  charged  with  the 
payment  of  a  legacy  to  another.  In  other  instances  it 
amounts^  in  contemplation  of  equity,  to  the  actual  oumer' 
ship :  and  this  estate  or  interest  is  modelled,  in  general, 
upon  the  rules  of  the  common  law  with  respect  to  legal 
estates ;  for  in  this  and  in  other  particulars  the  principle 
professed  by  the  courts  of  equity  is,  that  cequitas  sequitur 
leyem{h).  Thus  there  may  be  an  equitable  estate  for  life 
or  years,  or  in  fee  or  tail;  and  in  the  latter  case  the 
method  of  barring  the  entail  will  be  the  same  as  if  the 
estate  were  legal.  So  an  equitable  interest  may  be  either 
in  possession  or  ^pectancy,  as  in  the  case  of  a  legal 
estate.  But  where  it  is  in  the  nature  of  a  contingent  re- 
mainder, it  is  not  subject  to  the  common  law  rule  of  being 
defeated  by  the  determination  of  the  particular  estate 
before  the  contingency  happens  (c).  The  doctrine  of  mer- 
ger also  seems  to  apply  to  equitable  as  well  as  legal  estates, 
provided  the  coalescing  estates  be  both  of  the  equitable 
description,  and  the  merger  would  not  be  productive  of  any 
injustice  or  inconvenience  {d).  So  the  same  rules  of  con- 
struction will  in  general  apply  to  equitable  as  to  legal  es- 
tates, and  particularly  the  important  rule  in  Shelley's  case(e). 
A  trust  of  inheritance  is  also  subject  to  the  curtesy  of  the 
husband  oi  cestui  que  trust,  as  if  it  were  an  estate  at  law(/); 
and  in  this  respect  it  is  placed  on  a  more  satisfactory  foot- 
ing than  a  use,  which  was  exempt,  as  we  have  seen,  from 
curtesy.  It  followed  indeed,  till  lately,  the  nature  of  a  use, 
in  being  exempt  from  dower;  acircumstance  resulting  rather 
from  the  [[cautious  adherence  to  some  hasty  proceedings, 
than  to  any  well-grounded  principle  (^r);]]  but  by  a  recent 
statute  (A)  the  widow  may  now  in  equity  claim  dower 

(b)  2B1.  Com.  330.  («)  Bale  v.  Coleman,  1  P.  Wms. 

(c)  1  Prest  Est  241 ;  Hopkins  v.      142 ;  Fearne,  by  Butl.  124,  9th  ed. 
Hopkins,  Cas.  temp.  Talb.  44;  1  Atk.  (/  )  I  Sand.  Us.  205. 

690.  (g)  2  Bl.  Com.  337. 

(d)  Vide  Hopkins  v,  Hopkins,  1  (h)  3  ic  4  Will.  4,  c.  105,  s.  2. 
Atk.  592 ;  Phillips  v.  Phillips,  1  P. 

Wms.  41';  3  Prcst,  Conv.  668. 
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out  of  any  estate  of  inheritance  in  possession  (other  than 
in  joints-tenancy),  to  which  the  husband  was  entitled  be- 
neficially,  and  in  which  she  is  not  dowable  at  law;  and 
this,  whether  the  estate  of  the  husband  was  wholly  equit- 
able, or  partly  legal  and  partly  equitable.  Again,  a  trust 
estate,  though  formerly  protected  like  a  use  from  execution 
for  debt,  is  now,  with  more  regard  to  justice,  made  sub* 
ject  to  such  process;  for,  by  the  Statute  of  Frauds (i), 
and  by  the  recent  act  of  1  &  2  Vict.  c.  110,  s.  11,  a 
judgment  creditor  is  entitled  to  sue  out  a  writ  of  el^t 
against  the  lands  and  tenements  of  which  any  person  is 
seised  or  possessed  in  trust  for  the  defendant  (A),  as  well 
as  those  of  which  the  defendant  himself  is  seised  or  pos- 
sessed. And  so,  by  the  same  act  of  Victoria,  s.  13,  a 
judgment  in  any  of  the  superior  courts  at  Westminster 
shall  operate  as  a  charge  upon  all  lands,  tenements  or  he- 
reditaments in  which  the  defendant  has  any  estate  or  in- 
terest whatever,  whether  at  law  or  in  equity  (/)• 

But  though,  in  general,  a  trust  follows  the  nature  of 
a  common  law  estate,  yet  on  the  other  hand  it  may 
be  limited,  like  a  use,  in  forms  that  the  common  law 
will  not  allow.  It  is  also  exempt  in  its  nature  from  the 
common  law  restrictions  with  respect  to  the  manner  of  con- 
veyance, for  it  has  always  been  capable  of  being  created 
or  assigned  even  for  an  estate  of  freehold  duration,  by  deed 
without  livery,  or  by  last  will  and  testament.  It  might 
originally,  indeed,  have  been  established  upon  mere  parol 
evidence.  But  now  by  the  Statute  of  Frauds,  all  trusts  and 
confidence  of  lands,  except  such  as  arise  by  implication 
of  law,  must  be  manifested  and  proved  by  some  writing 
signed  by  the  party,  or  by  his  written  will.    And  the 

(0  29  Car.  2,  c.  3,  s.  10.  (0  But  by  sect  19  it  will  not  ailbct 

(k)  As  to  the  effect  of  the  proYisiont  land  aa  againat  pnrchaaen,  inortga- 

of  the  statute  of  frauds  with  respect  to  geea,  or  creditors,  uutil  entered  with 

trust  estates,  vide  2  Saund.  by  Wms.  an  officer  of  the  Court  of  Common 

1 1  a,  n.  (m) ;  Harris  v,  Pngh.  4  Biog.  Pleas ;  et  vide  2  &  3  Vict  c.  1 1 ;  3 

335 :  Harris  v.  Booker,  ibid.  96 ;  Scott  &  4  Vict.  c.  82,  s.  2. 
V.  Scholey,  8  £a8t,  467. 
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act  (m)  makes  the  like  ceremony  essential  to  the  validity 
of  any  assignment  or  transfer  of  this  species  of  interest. 
A  trust  is  also  exempt  from  forfeiture(ii)  (except  in  the  case 
of  treason,  where  it  is  expressly  made  subject  by  statute 
to  that  incident  (o) ) ;  nor  does  a  trust  of  inheritance 
escheat  for  want  of  inheritable  blood ;  for  the  defect  of 
an  heir  confers  no  title,  in  this  case,  on  the  lord;  it  merely 
enables  the  trustee  to  hold  the  land  discharged  of  the 
truBt(p).  In  all  these  incidents  the  modem  trust,  it  will 
be  observed,  follows  the  principle  of  the  ancient  use. 

It  may  be  proper  before  we  conclude,  to  take  some  no- 
tice of  the  subject  of  terms  held  in  truMt  to  attend  the  in" 
Aeritance.  This  is  a  trust  frequently  created  on  the 
purchase  of  real  property.  Thus  where  land  held  in  fee  is 
mortgaged  for  a  long  term  of  years  (as  a  thousand  years), 
and  upon  the  estate  being  sold,  the  mortgagee  is  paid  off 
out  of  the  purchase  money,  it  is  usual  for  the  purchaser 
(instead  of  taking  a  surrender  of  the  term  to  himself  and  so 
merging  it  in  the  inheritance)  to  keep  it  on  foot  and  have 
it  assigned  to  a  trustee  of  his  own  nomination,  in  trust  for 
himself  (the  purchaser,)  **  and  to  attend  and  protect  the 
inheritance."  The  reason  of  this  practice  is,  that  the  bene- 
ficial or  equitable  interest  in  a  term  assigned  upon  such  a 
trust,  follows  (though  a  mere  chattel)  all  the  limitations 
of  the'  inheritance — belongs  to  the  heir  or  devisee  of  the 
new  owner,  and  not  to  his  executor  or  administrator — 
and  is  subject  to  the  other  incidents  of  a  fee  simple  (^),  so 
that  for  all  purposes  of  convenience  the  case  is  the  same 
as  if  it  had  merged  into  the  inheritance;  while  on  the 
other  hand  it  affords  him  a  security  which  he  could  not 

(m)  29  Car.  2,  c.  3,  t.  9.  (p)  Rurgest  v.  Whette,  1  Bl.  Rep.  • 

(n)  1  S«nd.  Us.  206;  quasre  ai  to  123;  1  Edeo,  177;  Barclay  o.  Rusfell, 

a  trust  for  term  of  years?  ibid.;  Hob.  3  Ves.  430;  2  Bl.  Com.  337. 

214;  Attomey-GeDeralv.SandSi  Hard.         (f)  Best  v.  Stamford,  Prec.  Cb. 

490.  252 ;  2  Freem.  288,  S.  C. ;  Wray  u, 

(o)  33  Hen.  8,  c.20;  2  Rep.  11  a;  Williams,  1  P.  Wms.  137  ;  1  Sand. 

Attorney-General  v.  CrofU,  4  Bro.  P.  229;  Cooke  r.  Cooke,  2  Atk.  67. 

C.  136. 
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have  had  if  a  merger  had  actually  taken  place.     For  if  it 
should  afterwards  turn  out  that  prior  to  the  purchase,  but 
posterior  to  the  creation  of  the  term,  there  had  been  an 
intermediate   alienation   or  incumbrance   of   the    fee    in 
favour  of  another  person,  to  v^rhich  the  then  trustee  of  the 
outstanding  term  had  been  no  party,  and  of  which   the 
subsequent  purchaser  had  had  no  notice  when  he  took  his 
conveyance  and  paid  his  purchase  money,  he  will  be  pro- 
tected against  it,  through  the  medium  of  the  term,  which 
being  the  elder  title,  will  also  take  the  priority  in  point 
of  legal  eiFect.     Such  is  a  general  outline  of  the  doctrine 
of  attendant  terms  when  made  so  by  express  declaration 
of  trust;    and  to  this  we  shall  only  add  that  there  are 
cases  also  in  which  terms  become  attendant  by  the  mere 
construction  of  a  court  of  equity — as  to  which  it  may  be 
stated  as  a  general  rule,  that  where  a  legal  and  equitable 
estate  become  vested  in  the  same  person,  the  one  a  term 
of  years  and  the  other  an  estate  of  inheritance,  though 
there  can  be  no  merger  (as  that  occurs  only  upon  the 
union  of  two  estates  of  the  same  nature,  both  legal  or 
both  equitable)  yet  by  analogy  to  the  common  law  rule  of 
merger,  the  term  will  be  considered  in  equity  as  attendant ^ 
in  the  absence  at  least  of  any  sufficient  indication  that  the 
contrary  was  designed  by  the  parties  (r). 

We  have  now  touched  the  principal  points  in  the  law 
of  Uses  and  Trusts,  considered  as  species  of  estates; 
and  for  the  present  may  dismiss  them  from  our  view. 
With  respect  to  uses,  indeed,  there  is  another  aspect 
under  which  they  will  very  soon  require  to  be  again 
examined,  viz.  in  their  important  (but  incidental)  con- 
nection with  our  system  of  conveyances.  But  this  is  a 
subject  which  belongs  not  to  to  the  present  chapter.  It 
will  find  a  more  proper  place  when  we  are  engaged  in  the 
consideration  of  Title,  or  the  manner  in  which  estates  may 
be  acquired  or  lost. 

(r)  Hayterv.  Rod,  lP.Wm8.360;      Wms.  236;   3  Swanst.  201 ;    Biirt, 
Wbilchurch   v.   Whitchurch,   2    P.      Compend.  470. 
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CHAPTER   X, 


OF  TITLE  IN  GENERAL. 


Having  described  the  tenures  by  which  lands  or  corporeal 
hereditaments  may  be  held,  and  the  kinds  of  estate  that 
may  be  had  in  them,  we  are  next  to  consider,  in  pursu- 
ance of  the  division  before  laid  down  (a),  the  manner  of 
acquiring  and  losing  estates  therein.  And  it  is  to  be  ob- 
served, that  the  learning  on  this  subject  applies  to  equi- 
table as  well  as  to  common  law  estates,  but  principally 
to  the  latter ;  because,  though  the  rule  of  descent  is  the 
same  in  both  (ft),  and  conveyances  of  the  same  kind  are 
commonly  used  to  create  or  transfer  both,  yet  equitable 
estates  are  capable  of  being  also  created  or  transferred  by 
simpler  methods,  and  indeed  by  any  instrument  sufficiently 
indicating  the  intention  of  the  parties,  the  only  formality 
to  which  they  are  in  general  subject,  being  that  introduced 
by  the  provision  of  the  statute  of  frauds,  referred  to  in 
the  last  chapter,  which  requires  that  all  grants  and  assign- 
ments of  any  trust  or  confidence  shall  be  in  writing,  and 
under  the  signature  of  the  party. 

In  proceeding  to  treat  of  the  manner  in  which  estates 
may  be  acquired  and  lost,  it  is  obvious  that  we  shall  not 
have  occasion  to  detach  the  consideration  of  loss  from 
that  of  acquisition,  but  that  they  are  reciprocal  ideas ; . 
because,  \%y  whatever  method  one  man  gain  an  estate, 
by  that  same  method  or  its  correlative  some  other  man 
has  lost  it.  As  where  the  heir  acquires  by  descent,  the 
ancefitor  has  first   lost  or  abandoned  his  estate  by  his 

(a)  Vide  sup.  p.  160.  <fc)  Goodright  r.  Wells  Do»a.  771 . 

VOL.  I.  A  A 
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[[death ;  where  the  lord  gains  land  by  escheat,  the  estate 
of  the  tenant  is  first  of  all  lost  by  the  natural  or  legal 
extinction  of  all  his  hereditary  blood  ;  where  a  man  gains 
an  interest  by  occupancy,  the  former  owner  has  previously 
relinquished  his  right  of  possession.  So  in  case  of  for- 
feiture, the  tenant  by  his  own  mistaken  view  or  neglect 
has  renounced  his  interest  in  the  estate;  whereupon  it 
devolves  to  that  person  who  by  law  may  take  advantage 
of  such  default.  And  in  alienation  by  common  assurances 
the  two  considerations  of  loss  and  acquisition  are  so  inter- 
woven and  so  constantly  contemplated  together,  that  we 
never  hear  of  a-conveyance  without  at  once  receiving  the 
ideas  as  well  of  the  grantor  as  the  grantee.)] 

The  acquisition,  then,  of  an  estate  in  land  is  commonly 
said  to  be  either  by  descent  or  purchase  (these  being  the 
principal  methods) ;  but,  more  accurately  speaking,  it  is 
either  by  act  of  law  or  act  of  the  party  (c) ;  which  last  is 
technically  called  purchase  {perquisitio). 

Title  by  act  of  law  expresses  all  those  modes  of  acqui- 
sition where  the  law  itself  casts  the  right  to  the  estate 
upon  the  acquirer,  independently  of  any  act  or  interference 
of  his  own,  or  of  any  other  person,  for  that  purpose.  Of 
these  the  principal  kind  is  title  by  descent ;  but  the  term 


(e)  This  division  is,  in  substancei 
suggested  by  Mr.  Hargrave.  Co.  Litt. 
by  Harg.  18  b,  d.  (2).  Blackstone 
coosiders  all  title  as  either  by  descent 
or  purchau,  and  defines  purchase  (after 
Littleton,  sect.  12)  as  "  the  posses- 
'*  sion  of  lands  and  tenements  which  a 
"  man  hath  by  his  own  act  or  agree- 
"  ment,  and  not  by  descent  from  any 
«  of  his  ancestors  or  kindred."  2  DI. 
Com.  201,  241.)  And  according  to 
Blackstone,  purchase  comprises  escheat 
(ibid.  244),  which  however,  it  may  be 
observed,  falls  under  the  negative  part 
only,  and  not  the  positive  part  of  Lit- 
tleton's definition*  And  accordingly 
Lord  Coke  remarks,  "  that  an  escheat 


f( 


if 


'*  or  the  like"  is  "  not  said  to  be  a 
purchase,"  **  because  the  inherit- 
ance is  cast  upon,  or  a  title  vested 
"  in  the  lord,  by  act  in  law,  and  not 
"  by  his  own  deed  or  agreement." 
Co.  Litt.  18  b.  The  truth  is,  that  it 
is  impossible  to  reduce  all  titles  to  the 
alternative  of  descetU  or  purchau ; 
and  as  to  escheat  more  particularly,  it 
seems  clear  Ihat  it  is  neither  the  one 
nor  the  other.  We  may  observe  here, 
that  in  the  InheiiUnce  Act,  3&  4  Will. 
4,  c.  106,  the  meaning  of  the  word 
purchaser  is  settled  by  a  definition 
contained  in  the  act  itself.  But  this 
is  only  so  far  as  its  particular  provi- 
sions are  concerned  $  vide  post,  p.  360. 
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will  also  properly  include  title  by  escheat,  and  also  that 
of  tenant  by  the  eurteiy,  and  of  ten)Eint  in  dower  {d). 

Purchase,  on  the  other  hand,  though  \jn  its  vulgar 
and  confined  acceptation  it  is  applied  only  to  such 
acquisitions  of  land  as  are  obtained  by  way  of  bargain 
and  sale  for  money  or  some  other  valuable  consider- 
ation,^ yet  properly  includes  every  lawful  (0)  mode  of  com- 
ing to  an  estate  by  the  act  of  a  party,  as  opposed  to  the  act 
of  law ;  among  which,  our  attention  will  chiefly  be  directed 
to  the  title  by  occupancy,  hy  forfeiture,  and  by  voluntary 
transfer,  which  last  is  usually  described  as  that  by  aliena- 
tion or  conveyance  (f). 

This  use  of  the  term,  purchase,  by  which  it  is  distin- 
guished from  title  by  mere  act  of  law,  and  more  particu- 
larly from  descent,  corresponds,  it  may  be  remarked,  with 
that  of  conquest  (conquestus,  or  conquisitio)  among  the 
feudists  (^),  and  in  the  law  of  Scotland(A).  And  in  like 
manner  the  first  purchaser  (or  he  who  first  brought  the 
estate  into  the  family  which  at  present  owns  it)  was 
styled  among  the  Norman  jurists  the  conqueror  or  con- 
quereur{i),  [[which  seems  to  be  all  that  was  meant  by 
the  appellation  which  was  given  to  William  the  Norman 
when  his  manner  of  ascending  the  throne  of  England  was 

(d)  Co.  Litt.  18  b.  the  seizure  of  lands  under  an  execu- 

(«)  According  to  Lord  Coke,  the  tion  by  elegit,  and  the  different  forms 

term  purchase  imports  only  a  lawful  of  proceeding  by  which  the  real  estate 

acquisition,  for  he  says,  that  "  such  of  a  bankrupt  or  insolvent  is  vested  in 

"  as  attain  to  lands  by  mere  injury  or  his  assignees;  see  1  &  2  Vict  c.  110, 

"  wrong,  as  by  disseisin,  intrusion,  ss.  37,  45 ;  1  &  2  Will.  4,  c.  56,  s. 

"  abatement,  usurpation,  &c.  cannot  26.     But  these  and  all  other  modes 

"  be  said  to  come  in  by  purchase,  no  of  purchase   not  enumerated  in  the 

more  than  robbery,  burglary,  piracy,  text,  are  subordinate  or  collateral  only 

or  the  like,  can  justly  be  termed  to  subjects  of  a  more  general  descrip- 

"  purchase." — Co.  Litt.  18  b;  et  vide  tion,  and  it  is  in  the  discussion  of  those 

ace.  3  b.  subjects  that  the  most  convenient  op> 

(/)  Other  methods  of  transfer  be-  portunity  of  considering  them  will  be 

long  to  the  head  of  jmrchate;  those  found  to  arise, 
for  example  which  the  statute  law  has  (g)  Crag.  1. 1,  t.  10,  s.  13. 

provided  for  the  official  or  judicial  as-  (/i)  Dairy m pie  of  Feuds,  10. 

signment  of  a  man's  property,  such  as  (t)  Gr.  Coustum.  Gloss,  c.  25. 

aa2 
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in  his  own  and  his  successors'  charters,  and  by  the  his- 
torians of  the  times,  entitl^ed  conqtuestuSj  and  himself 
conqu<B8tor  or  conquisitoTf  signifying  that  he  was  the  first 
of  his  family  who  acquired  the  crown  of  England,  and 
from  whence  therefore  all  future  claims  by  descent  must 
be  derived.]] 

Among  the  different  titles  that  have  been  enumerated 
we  have  already  been  led  incidentally  to  discuss  those 
of  tenant  by  the  curtesy  and  tenant  in  dower.  At  present, 
therefore,  we  may  confine  our  attention  to  descent,  escheat, 
occupancy y  forfeiture y  and  alienation;  the  two  first  being 
titles  by  act  of  law,  the  three  last  titles  by  purchase. 
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CHAPTER  XI. 


OF  TITLE  BY  DESCENT. 


We  have  seen  in  a  former  place  (a)  that  there  are  certain 
estates  called  estates  of  inheritance,  which  descend  to  a 
man  and  his  heirs :  and  that  these  are  either  in  fee 
simple  or  fee  tail.  We  are  now  to  consider  more  par- 
ticularly the  nature  of  such  descent  (ft),  and  the  rules  by 
which  it  is  governed.  The  discussion  will  turn  principally, 
indeed,  upon  the  nature  of  the  descent  in  fee  simple,  for 
that  in  fee  tail  is  only  in  the  nature  of  an  exception  or 
variation  upon  the  ordinary  law  of  succession ;  and  when 
that  law  is  fully  understood,  the  explanations  before  given 
with  respect  to  estates  tail  in  general  will  throw  sufficient 
light  on  the  nature  of  the  descent  perfamutm  doni. 

[The  doctrine  of  descent,  or  law  of  inheritance  in  fee 
simple,  is  a  point  of  the  highest  importance,  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  Eng- 
land. All  the  rules  relating  to  purchases  whereby  the 
legal  course  of  descent  is  broken  and  altered,  perpetually 
refer  to  this  settled  law  of  inheritance  as  a  datum  or  first 
principle  universally  known,  and  upon  which  their  sub* 
sequent  limitations  are  to  work.]]  Qln  order  to  treat  a 
matter  of  this  universal  consequence  more  clearly,  it  vnll 
be  expedient  to  lay  aside  such  matters  as  will  only  tend 
to  breed  embarrassment  and  confusion  in  an  inquirer. 
We  shall  therefore  decline  considering,  at  present,  who 

(a)  Vide  sup.  pp.  217  —220.  accnt*'  is  deBoed  as  "  the  title  to  inherit 

(6)  As  to  descent,  vide  Co.  Litt.  "  land  by  reason  of  consanguinity,  w 

237  a— 250  a  ;  and  the  act  for  im-  "  well  where  the  heir  shall  be  an  an- 

provement  of  the  law  of  inheritance,  3  "  cestor  or  collateral  relation,  as  where 

&  4  Wm.  A,  c.  106.   In  this  act  **  de-  *'  he  shall  be  a  child  or  other  issue." 
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[[are  and  who  are  not  capable  of  being  heirs^  reserving  that 
for  the  chapter  of  escheats.]  We  shall  also  pass  over  de- 
scents by  particular  custom  (as  to  all  the  sons  in  gavel- 
kindy  and  to  the  youngest  in  boroUgh-English),  for  these 
cannot  conveniently  form  a  subject  for  separate  considera- 
tion in  a  system  e6  general  as  the  present.  And  our 
present  inquiry  will  therefore  almost  exclusively  relate  to 
the  subject  of  descent  in  fee  simple  at  the  common  law. 

It  may  be  right|  however,  before  We  proceed  faitber> 
to  make  this  preliminary  remark  with  respect  to  the 
nature  of  the  heir's  title,'— that  \jio  inheritance  can  vest) 
nor  can  any  person  be  the  actual  complete  heir  of  ano- 
ther,  till  the  ancestor  is  previously  dead.    Nemo  e$t  ludrea 
viventis.     Before  that  time,  the  person  who  is  next  in 
the  line  of  succession^  is  called  an  heir  oppareHt  or  h^ 
pregumptive.    Heirs  apparent  are   such  whose  right  of 
inheritance    is   indefeasible,  provided   they  outlive   the 
ancestor :  as  the  eldest  nan^  who  must  by  the  inmrse  of 
the  common  law  be  heir  to  the  fath^  whenever  he  hap- 
pens to  die.    Heirs  presumptive  are  such  who,  if  ifae 
ancestor  should  die  immediately,  would  in  the  present 
circumstances  of  things  be  his  h^rs,  but  whose  right  of 
inheritance  may  be  defeated  by  the  contingency  of  soiae 
nearer  heir  being  bom :  as  a  brother  or  nephew,  whose 
presumptive  succession  may  be  destroyed  by  the  Inrth  of 
a  child ;  or  a  daughter,  whose  present  hopes  may  be  here- 
after cut  off  by  the  birth  of  a  son.   Nay,  even  if  the  estate 
hath  descended,  by  the  death  of  the  owner,  to  such  brother 
or  nephew,  or  daughter,  in  the  former  cases  the  estate 
shall  be  divested  and  taken  away  by  the  birth  of  a  post- 
humous duld ;  and  in  the  latter,  it  shall  also  be  totally 
divested  by  the  birth  of  a  posthumoms  son  («).^ 

It  may  also  be  material  to  observe,  that  the  estate 
claimed  by  the  heir  must  necessarily  be  one  that  remained 
in  the  ancestor  or  deceased  owner,  at  the  time  of  his  death, 
and  of  whtc A  he  has  made  no  testamentary  disposition ; 

(c)  ^  Dl.  Com.  208. 
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the  title  of  an  alienee  in  his  lifetime,  or  of  a  devisee  under 
his  will,  being  of  course  preferable  to  that  of  the  heir. 

These  things  being  premised,  let  us  now  examine  tlie 
doctrine  of  descent  itself,  or  the  rules  according  to  which 
the  hdr  to  an  estate  in  fee  simple  is  to  be  ascertained, 
when  the  succession  to  it  opens  or  becomes  vacant  upon 
the  death  of  the  proprietor. 

This  branch  of  law  is  founded  for  the  most  part  not  on 
statute,  but  on  the  custom  of  the  realm,  being  in  point  of 
antiquity,  referable  to  a  period  at  least  as  early  as  the 
reign  of  Hen.  II.  (cf).  At  that  time,  indeed,  its  develop- 
ment appears  to  have  been  in  some  degree  imperfect; 
but  it  had  attained  to  complete  maturity  in  the  reign  of 
Hen.  III.,  or  at  latest  in  that  of  Edw.  I.  (e) ;  after  which,  it 
underwent  no  change  for  the  space  of  more  than  five  hun- 
dred years,  until  at  lengtli  partially  reconstructed  in  the 
last  reign  by  the  act  of  3  &  4  Wm.  IV.  c.  106,  passed  for 
improvement  of  the  law  of  inheritance(/).  As  now  modi- 
fied by  this  statute,  it  may  be  reduced  to  the  following 
rules  or  canons (^): — 

I.  In  every  case  the  descent  shall  be  traced  from  the 
purchaser. 


(d)  This  appean  from  the  treatise 
•f  GUnvUle  (writtao  about  1181), 
wliose  account  of  the  law  of  ioherit- 
ance  compiises  all  the  principal  fea- 
tures of  the  existing  system. 

(«)  Hale's  Hist. C.  L.  e. II ; Reeves' 
Hist.  £ug.  Law,  vol.  i.  p.  311 ;  vol.  ii. 
pp.246,  317. 

(/)  This  act  was  founded  on  the 
Report  of  the  Commissioners  appointed 
to  revise  the  laws  of  real  property. 

(g)  The  statute  applies  to  no  de- 
scents which  took  place  before  the  1st 
of  Jan.  1834.  For  the  law  by  which 
these  were  governed  we  must  refer  to 
the  system  of  Blackstone,  which  is  as 
follows : — 

Rule  1.  That  inheritances  shall  li- 
neally descend  to  the  issue  of  the  per- 


son who  last  died  actually  seised,  in 
itifinUvM,  but  shall  never  lineally  as- 
cend. 

Rule  9*  That  the  male  issue  shall 
be  admitted  before  the  female. 

Rule  3.  That  when  there  afe  two  or 
more  males  in  equal  degree,  the  eldest 
only  shall  inherit,  but  the  females  all 
together. 

Rule  4.  That  the  lineal  descendants 
in  infinitum  of  any  person  deceased 
shall  represent  their  ancestor ;  that  is, 
shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had 
he  been  living. 

Rule  5.  That  on  failure  of  lineal 
descendants  or  issue  of  the  person  last 
seised,  the  inheritance  shall  descend 
to  his  collateral  relations,  being  of  the 
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This  primary  law  of  descent  is  laid  down  in  the  form 
here  propounded  by  the  act  of  parliament  to  which  we 
have  just  referred ;  and  it  gives  its  own  definition  o(  the 
sense  in  which  the  word  purchaser  is  here  to  be  understood 
— which  is  somewhat  different  from  that  which  properly 
belongs  to  the  term,  as  explained  in  the  last  chapter — 
for^  with  some  exceptions  not  material  to  the  present  pur- 
pose, every  person  is,  according  to  the  definition  of  the 
statute,  a  purchaser  who  takes  otherwise  than  by  de- 
scent (A). 

The  effect  then  of  the  rule  above  laid  down  is   as 

follows :  that  if  the  deceased  owner  of  an  estate  in  fee 
simple  came  to  it  by  purchase,  that  is,  in  any  other  manner 
than  by  inheritance,  the  party  claiming  it  as  heir  must 
make  him  the  propositus,  or  person  from  whom  consan- 
guinity is  to  be  traced ;  while  on  the  other  haiid,  if  he 
came  to  it  by  inheritance  from  some  purchasing  ancestor, 
that  ancestor  must  be  made  the  propositus.  Thus  if  John 
Stiles,  in  the  annexed  table  of  descent,  dies  the  proprietor 
of  an  estate,  which  he  is  known  to  have  acquired  by 
purchase,  any  person  claiming  it  as  heir,  must  prove  that 
he  is  heir  to  John  Stiles,  that  is,  stands  in  such  relation 
of  consanguinity  to  John  Stiles  (either  ex  parte  paternd 
or  ex  parte  maternd)  as  the  laws  of  descent  hereafter 
laid  down  make  sufHcient  in  the  particular  case ;  but  if 
John  dies  owner  of  an  estate  which  descended  to  him 
from  Geoffrey  his  father,  by  whom  it  appears  to  have  been 
originally  purchased,  the  claimant  must  prove  that  he  is 


blood  of  the  first  purchaser,  subject  to 
the  three  preceding  rules. 

Rule  6.  That  the  collateral  heir  of 
the  person  last  seised  must  be  his  next 
collateral  kinsman  of  the  whole  blood. 

Kule7.  That  in  collateral  inherit- 
ance the  male  stocks  shall  be  preferred 
to  the  female  (that  is,  kindred  derived 
from  the  blood  of  the  male  ancestors, 
however  remote,  shall  be  admitted  be- 
fore those  from  the  blood  of  the  female, 
however  near),  unlesa  where  the  lands 


have  in  fact  descended  from  a  female, 
(fc)  3  &  4  Wm.  4,  c.  106,  s.  1. 
The  words  of  the  act  are,  that  the 
purchaser  "shall  mean  the  person  who 
"  last  acquired  the  land  otherwise 
"  than  by  descent,  or  than  by  any 
"  etcheat,  yartition,  or  encloture,  by 
"  the  eflTect  of  which  the  hod  shall 
"  have  become  part  of  or  descendibl€ 
"  in  the  same  manner  as  other  land 
"  acquired  by  descent." 
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heir  to  Geoffrey  the  father,  who  becomes  in  that  case  the 
propasituSy  instead  of  John,  the  last  owner ;  the  conse* 
quence  of  which  is,  that  no  relation  to  John  ex  parte 
matema  can,  as  such,  ever  inherit.  Again,  if  the  estate 
descended  to  John  from  Lucy  Baker,  his  mother,  who  is 
known  to  have  been  the  purchaser,  the  descent  must  in 
that  case  be  traced  from  her,  and  John's  relations  ex  parte 
patemd  are,  on  the  same  principle,  necessarily  excluded. 
It  often  happens  however,  especially  in  long  descents, 
that  it  is  uncertain  by  whom  an  estate  was  originally 
purchased ;  and  against  this  difficulty  of  proof  the  act 
of  parliament  provides  by  the  following  rule  of  evidence, 
which  is  to  be  understood  as  a  necessary  supplement  to 
the  rule  of  descent  under  consideration ;  viz.  that  the  last 
owner,  or  (as  the  act  describes  him)  ^*  the  person  last  en- 
titled'\i)  to  the  land,  shall  be  considered  to  have  been  the 
purchaser,  unless  it  shall  be  proved  that  he  inherited  it ; 
and  that  the  same  rule  shall  be  constantly  applied  at 
every  step  upward  of  the  pedigree  (A).  Therefore  if  John 
Stiles  is  the  person  last  entitled  to  an  estate,  and  dies,  and 
it  does  not  appear  whether  he  purchased  it  or  not,  the 
claimant  must  prove  descent  from  him.  So  if  it  appears 
that  he  inherited  it  from  his  father  Geoffrey,  but  it  is 
unknown  whether  Geoffrey  purchased  it  or  not,  the  claim- 
ant must  make  himself  heir  to  Geoffrey  ;  and  on  the  same 
principle,  if  it  can  be  shown  that  Geoffrey  took  by  descent 
from  George,  then  George  must  be  made  the  propositus. 

This  rule,  though  newly  introduced  by  the  Inheritance 
Act,  is  mainly  founded  on  the  ancient  maxim,  that  none 
shall  claim  as  heir  who  is  not  of  the  blood  of  the  pur* 
chaser  {I),  a  maxim  [^peculiar  to  our  own  laws,  and  those 

(i)  The  act  provides  that  this  ezpres-  (k)  Ibid.  sect.  2. 

sioD  *'  shall  extend  to  the  last  person  (0   "  And  note,  it  is  an  old  and 

"  who  had  a  right  thereto,  whether  he  true  maxim  in  law,  that  none  shall 

"  did  or  did  not  obtain  the  possession,  or  inherit  any  lands  as  heir,  bat  only  the 

"  the  receipt  of  the  rents  and  profits  blood  of  the  first  purchaser."     Co. 

"  thereof ;"  3  &  4  Will.  4,  c.  106,  s.  1.  Litt.  12  a ;  et  fide  2  BL  Com.  220. 
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[[of  a  similar  original,  for  it  was  entirely  unknown  among 
the  Jews,  Greeks,  and  Romans,  none  of  whose  laws  looked 
any  farther  than  the  last  owner  of  the  estate,  but  assigned 
him  an  heir  without  considering  by  what  title  the  estate 
was  gained,  or  from  what  ancestor  derived ;  but  the  an* 
cient  law  of  Normandy  agreed  with  ours  in  this  respect  (m) ; 
nor  indeed  is  that  agreement  to  be  wondered  at,  since 
the  law  of  descent  in  both  is  of  feudal  origin,  and  this  rule 
cannot  otherwise  be  accounted  for  than  by  recurring  to 
feudal  principles. 

When  feuds  first  began  to  be  hereditary,)]  that  is,  subject 
to  succession  according  to  consanguinity,  [[it  was  made  a 
necessary  qualification  of  the  heir  who  would  succeed  to  a 
feud,  that  he  should  be  lineally  descended  from  the  first 
feudatory  or  purcha8er(7i).     In  consequence  whereof,  if  a 
vassal  died  seised  of  a  feud  of  his  own  acquiring,  or  feo^ 
dum  novum,  it  could  not  descend  to  any  but  his  own  off- 
spring, no  not  even  to  his  brother,  because  he  was  not  de- 
scended nor  derived  his  blood  from  the  first  acquirer. 
But  if  it  was  feodum  antiquumy  that  is,  one  descended  to 
the  vassal  from  his  ancestors,  then  in  feilure  of  his  own 
descendants,  his  brother,  or  such  other  collateral  relation 
as  was  descended,  or  derived  his  blood  from  the  first  feu- 
datory, might  succeed  to  such  inheritance. 

To  this  purpose  speaks  the  following  rule,  Jirater  firatri 
sine  Ugitimo  hterede  defuncto,  in  benefido  quod  eorum  par- 
trie  fuit,  succedat;  sin  autem  unus  e  fratribus  a  domino 
feudum  acceperit,  eo  defuncto  sine  legitimo  htBrede,  freUer 
ejus  in  feudum  non  succedit(o).  The  true  feudal  reason 
for  which  rule  was  this,  that  what  was  given  to  a  man  for 
his  personal  service  and  personal  merit,  ought  not  to  de- 
scend to  any  but  the  heirs  of  his  person ;  and  therefore  as 
now  in  estates  tail,  (which  a  proper  feud  very  much  re- 
sembled,) so  in  the  feudal  donation,  nomen  iisredis  in 
prima  invesiiturA  expressum  tantum  ad  descendenies  ex 

<m)  Grand  Conttam.  c.  35.  (o)  1  F«ttd,  lect.  2« 

(It)  1  Fettd.  20. 
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\jcarpare primi  vasalli  eximtditur^  ei  non  ad  oollaterales,  nisi 
ex  oorpare  primi  vnsalli  sive  stipitiSi  descendant (p);  the 
will  of  the  donor  or  original  lord,  when  feuds  were'  turned 
from  life  estates  into  inheritances,  not  being  to  make 
them  absolutely  hereditary,  Uke  the  idlodinm{q),  but  h^e- 
dilary  only  sub  modo;  not  hereditary  to  the  collateral 
relation  or  lineal  ancestors,  or  husband  or  wife  of  the 
feudatory;  but  to  the  issue  descended  from  his  body 
oiily.3 

Under  this  system  therefore  it  was  necessary  that  a  per* 
son  claiming  by  descent  on  the  death  of  the  last  proprie- 
tor,  should  prove  himself  not  only  to  be  of  the  blood  of, 
but  lineally  descended  from  the  purchaser,  for  neither  in  a 
feudum  novum  or  feudum  antiquum  were  the  collateral  re* 
lations  of  the  purchaser  entitled  to  succeed.  [[However,  in 
process  of  time,  when  the  feudal  rigour  was  in  part  abated, 
a  method  was  invented  to  let  in  the  collateral  relations,  in 
fiulure  of  the  descendants  of  the  grantee,  to  the  inherit- 
ance, by  granting  him  a  feodum  novum  to  hold  ut  feodum 
aniiquumj  that  is,  with  all  the  qnaUties  annexed  to  a  feud 
derived  from  his  ancestors,^  and  then  (though  the  lineal 
ancestors  themsdves  were  always  excluded,  for  reasons 
which  will  hereafter  appear,)  yet  the  collateral  relations  of 
the  pi»cfaaser,  that  is,  the  descendants  of  those  ancestors, 
were  admitted  to  succeed,  even  in  infinitumj  because  they 
might  have  derived  their  blood  from  the  first  imaginary 
purchaser.  {[For  since  it  was  not  ascertained  in  such 
general  grants  whether  this  feud  should  be  held  ut 
feodum  patemum,  or  feodum  -amtum^  but  ut  feodum  an- 
tiquumy  merely  as  a  feud  of  indefinite  uitiquity,  that  is, 
since  it  was  not  ascertaiaed  from  winch  of  the  ancestors 
of  the3  real  purchaser  {[this  fend  fibovld  be  supposed  to 
have  descended,  the  law  would  not  ascertain  it,  but  would 
suppose  any  of  his  ancestors  pro  re  nata  to  have  been 
the  first  purchaser;  and  therefore  it  admitted  any  of  his 

(p)  Crag.  1. 1 ,  til.  9,  secU  36,        (q)  As  to  allodium,  vide  sup.  161 ,  162, 219. 
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[[collateral  kindred  (who  had  the  other  necessary  requi- 
sites) to  the  inheritance,  because  every  collateral  kins- 
man must  be  descended  from  some  one  of  his  lineal  an- 
cestors.]] 

Of  this  nature,  it  is  said(r),  have  been  all  the  grants  of 
fee  simple  estates  in  this  kingdom.  They  were  no  other 
than  grants  of  a  feodum  novum,  to  be  held  ut  antiquum, 
or  feud  of  indefinite  antiquity,  while,  on  the  other  hand,  a 
gift  in  tail  (where  none  but  the  lineal  descendants  of  the 
first  donee  are  admitted)  proceeded  on  the  principle  of  a 
feudum  stride  novum. 

But  while  the  old  feudal  requisite  of  a  lineal  descent 
from  the  real  purchaser  was  thus  substantially  set  aside, 
it  continued  nevertheless  to  be  necessary  that  the  claimant 
should  be  of  his  blood:  for  no  person,  without  being  re- 
lated to  him  either  lineally  or  collaterally,  could  be  sup- 
posed to  be  lineally  descended  fi'om  the  imaginary  pur- 
chaser. And  as  it  was  necessary  that  the  claimant  should 
be  of  his  blood,  so  it  was  from  him  as  a  root,  that  the  de- 
scent was  in  some  cases  to  be  traced;  for  if  the  estate 
which  descended  was  of  a  kind  in  which  the  owner  cannot 
acquire  actual  seisin  of  the  land,  (as  is  the  case  with  a  re- 
version or  remainder  expectant  upon  freehold,  for  there 
the  actual  seisin  belongs  to  the  particular  tenant),  the 
rule  was  that  the  claimant  must  trace  his  descent  from 
(or,  as  it  was  usually  expressed,  make  himself  heir  to,)  the 
purchaser  («).  Supposing  the  estate  descended,  however, 
to  have  been  one  in  possession  (^)  (which  includes  the  case 
where  it  is  a  reversion  or  remainder  expectant  on  a  term 
of  years  in  possession («),)  the  rule  was  different;  for  here 
another  ancient  maxim  intervened,  and  required  that  the 
claimant  should  make  himself  heir  to  the  person  last  actually 

(r)  Vide  Wright's  Tenures,  180;  2      656;    15  East,  294  s;   2  HI.  Rep. 
Bl.  Com.  222.  1099. 

(t)  KatcliflTe's  case,  3  Ilep.  42  a;  (()  As  to  an  estate  io  possession, 

Doe  V.  Hutton,  3  Bos.  &  Pul.  649,      vide  sup.  p.  289. 

(u)  Vide  sup.  pp.  292,  300. 
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seised  of  the  inheritance{x);  every  person  who  obtained  an 
actual  seisin,  whether  he  were  an  original  purchaser,  or  de- 
rived his  title  by  descent,  being  considered  as  a  new  root, 
from  which  all  future  claimants  were  to  spring  (y):  a  prin-' 
ciple  that  was  briefly  expressed  by  the  adage  seisinafacit 
stipitenifiind  of  which  the  origin  seems  never  to  have  been 
fully  and  satisfactorily  traced (z).  Thus  if  Geoffrey  Stiles, 
the  father,  died  seised  of  land  of  which  he  was  the  pur- 
chaser, and  which  descended  to  John  as  his  heir,  and 
John  died  before  entry,  the  next  claimant  was  to  make 
himself  heir  to  Geoffrey;  but  if  John  entered  and  ob- 
tained actual  seisin,  it  would  then  be  necessary  to  claim 
as  heir  not  to  Geoffrey,  but  to  John.  And  the  difference 
was  material;  because  the  heir  to  the  person  last  seised 
and  the  heir  to  the  purchaser  were  not  necessarily  the 
same  person.  If  John,  for  example,  died  leaving  a  half 
brother,  his  father's  son,  the  latter  might  possibly,  on 
John's  decease,  be  next  heir  to  Geoffrey  the  father; 
but  it  was  impossible,  as  the  law  then  stood,  that  he 
should  be  heir  to  John,  descent  not  then  being  allowed 


it 


(i)  "  A  mao  that  daimeth  as  heir 

in  fee  simple  to  any  man  by  descent 
"  must  make  himself  heir  to  him  that 
*'  was  last  seised  of  the  actual  freehold 
"  and  inheritance."  Co.  Litt.  11  b; 
et  vide  Ratcliffe's  case,  3  Rep.  41  b, 
42  a. 

(y)  Hale's  Hist.  C.  L.  c.  11. 

(z)  Blackstone's  explanation  is  that 
the  law  required  that  notoriety  of  pos- 
session as  evidence  that  the  ancestor 
had  that  property  in  himself  which  was 
to  be  transmitted  to  his  heir;  "  which 
"  notoriety,"  says  he,  **  had  succeeded 
"  in  the  place  of  the  ancient  feudal  in- 
"  vestiture  whereby,  while  fends  were 
"  precaiioos,  the  vassal  on  the  descent 
"  of  lands  was  formerly  admitted  in 
"  the  lord's  court,  as  is  still  the  prac- 
"  tice  in  Scotland,  and  there  received 
**  his  seisin  in  the  nature  of  a  renewal 


"  of  bis  ancestor's  grant,  in  the  pre* 
"  sence  of  the  feudal  peers;  till  at 
'*  length,  when  the  right  of  succession 
"  became  indefeasible,  an  entry  on  any 
"  part  of  the  lands  within  the  county 
"  (which,  if  disputed,  was  to  be  after- 
"  wards  tried  by  those  peers)  or  other 
*'  notorious  possession,  was  admitted 
"  as  equivalent  to  the  formal  grant  of 
"  seisin,  and  made  the  tenant  capable 
**  of  transmitting  his  estate  by  de- 
"  scent."  2  Bl.  Com.  209.  Et  vide 
Wright's  Ten.,  Glib.  Ten.  But  though 
this  may  explain  why  descent  was  not 
to  be  traced  except  from  a  person  who 
had  obtained  actual  seisin,  it  does  not 
show  why  the  person  last  seised  was 
to  be  the  propotittu  or  root  of  descent, 
in  preference  to  a  known  purchaser, 
who  had  also  obtained  actual  seisin. 
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between  those  related  by  the  half  blood  (a).  The  rule 
of  which  we  speak  did  not  make  it  the  less  necessary, 
indeed,  that  the  claimant  should  be  of  the  blood  of  the 
purchaser ;  for  this,  in  every  case  of  descent,  was  univer- 
sally required  :  but  if  he  had  that  qualification,  and  could 
make  himself  heir  to  the  person  last  seised,  he  was  entitled 
to  succeed,  whether  he  could  make  himself  heir  to  the 
purchaser  or  not{b);  while,  on  the  other  hand,  his  being 
heir  to  the  purchaser  was  not  sufficient,  unless  he  was 
also  heir  to  the  person  last  seised.  Thus  if  John  Stiles 
had  purchased  land  and  died,  leaving  no  other  kindred 
than  his  father's  brother  and  his  own  brother  of  the  half 
blood  (his  father's  son),  the  uncle  would  have  been  his 
heir,  as  the  brother  (by  the  rule  already  noticed)  could 
not  have  claimed  in  that  character ;  and  if  the  uncle  had 
also  obtained  seisin  and  died,  without  other  kindred  than 
John's  half  brother,  the  latter  would  then  have  been  enti- 
tled to  succeed,  for  he  would  have  been  heir  to  the  person 
last  seised,  and  of  the  blood  of  the  purchaser,  though  not 
the  heir  of  the  purchaBer(c).  On  the  other  hand,  if  John 
Stiles  had  inherited  land  purchased  by  Geoffrey,  and  died 
seised  without  other  kindred  than  his  half  brother  (his 
father's  son),  the  latter  could  not  have  inherited,  because 
unable  to  make  himself  heir  to  John ;  and  yet  he  would 
have  been  heir  to  Geoflfrey. 

It  is  to  be  observed,  however,  that  in  many  cases  to 
trace  descent  from  the  person  last  seised  amounted  in 
effect  to  the  same  thing  as  tracing  descent  from  the  pur- 
chaser. For  where  the  last  owner  (or  person  on  whose 
death  the  succession  became  vacant)  happened  to  have 
been  in  fact  the  purchaser  of  the  estate,  he  would  also 
be  the  person  last  actually  seised.  Thus,  If  it  were  an 
estate  in  possession  acquired  by  feoffment,  this  implied  (as 
elsewhere  shown  (cf))  a  real  delivery  to  him  of  the  actual 

(a)  Co.  Liu.  15  b.  (c)  H.  Chit  Deac.  115. 

(ft)  Hale's  Hist.  C.  t.  c.  11.  (d)  Supra,  p.  292. 
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seisin;  and  supposing  it  to  have  been  acquired  by  devise, 
or  by  a  conveyance  under  the  statute  of  uses  (of  the  nature 
of  which  we  shall  speak  hereafter),  the  case  would  be  in 
effect  the  same,  for  the  actual  seisin  (so  far  at  least  as 
would  suffice  to  make  him  the  root  of  descent)  would  here 
be  transferred  to  him  without  entry,  by  construction  of 
law(e).  So  if  it  were  a  reversion  or  remainder  in  fee  ex*^ 
pectant  on  an  estate  for  years,  he  would  be  clothed  with 
an  actual  seisin  of  the  fee  (upon  a  principle  before  ex- 
plained (/))  through  the  medium  of  the  possession  of  his 
particular  tenant.  In  all  such  cases,  therefore,  if  the 
claimant  made  himself  heir  to  the  purchaser,  he  would 
also  make  himself  heir  to  the  person  last  actually  seised ; 
and  as  he  would  thereby  moreover  prove  his  consanguinity 
to  the  purchaser,  he  would  satisfy  both  the  conditions  re- 
quired to  make  out  a  descent  in  fee  simple. 

These  explanations  will  suffice  not  only  to  explain  the. 
nature  of  the  new  rule  now  laid  down  by  the  Inheritance 
Act,  but  to  prove  also  its  convenience  and  propriety.  It 
discards  in  effect  the  maxim  otseisina  facit  stipitemy  and 
establishes  in  every  case  the  rule,  which  formerly  obtained 
only  in  certain  instances,  that  descent  shall  be  traced 
from  the  purchaser(^).  In  point  of  simplicity  and  uniformity 
of  system,  the  advantage  is  consequently  obvious,  while, 
on  the  other  hand,  nothing  is  sacrificed  which  it  could  be 
useful  to  retain.     In  very  numerous  instances,  the  descent 

(i)  Watk.  Deac.  c.  1,  s.  1.    The  apprehended  that  this  means  an  actual 

expreatioB  used  by  ibe  learned  author  seisin  by  construction  of  lavr.     It  is 

^of  that  treatise  is,  that  '*  such  a  pro-  clearly  not  such])i  seisin  in  law  as  that 

"  perty"  is  thereby  "  vested  or  fixed"  of  the  heir,  which  requires  to  be  com- 

in  the  purchaser,  as  to  make  the  land  pleted  by  entry,  and    is  no  actual 

descendible  to  his  heirs.   But  it  seems  seisin, 

more  correct,  not  to  depart  from  the  (/)  Sup.  p.  365,  n. 

expression,  actual  teisin,  as  nothing  (g)  In    the  case  of    a  reversion 

short  of  this  will  suffice  to  satisfy  the  which  has  never  been  purchased  since 

terms  of  the  rule)  s«utna/acit  slipttem.  its  creation,  the  descent  was,  before 

It  is  true,  that  Lord  Coke  appears  to  the  act,  to  be  traced  from  the  person 

consider  the  seisin  acquired  under  a  who  created  it ;   Ratcliffe's  case,  3 

devise  on  the  statute  of  uses  as  a  seisin  Rep^  42  a.    And  such  it  is  presumed 

in  law,  Co.  Utt.  Ill  b,  266  b ;  but  it  is  is  i«tiU  the  rule. 
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(as  we  have  seen)  was  in  effect  already  traced  from  the 
purchaser ;  and  though  it  was  otherwise  in  cases  where 
the  last  owner  had  become  entitled  by  descent  to  an  estate 
in  possession,  no  sufficient  reason  could  at  the  present 
day  be  shown  (whatever  may  formerly  havft  existed)  in 
favour  of  such  a  distinction.  Indeed  the  maxim  of  seisina 
facit  stipitem  was  attended  with  material  inconvenience  ; 
for  it  was  sometimes  difficult  to  determine  what  would 
amount  to  a  seisin  sufficient  to  constitute  a  stipes ;  and 
highly  unsatisfactory  besides,  that  the  right  to  the  succes- 
sion should  in  any  case  depend  on  so  unimportant  a  cir- 
cumstance as  the  omission  of  the  owner,  to  make  entry 
before  his  death,  on  the  land  he  had  acquired  by  inherit- 
ance (A). 

II.  A  second  general  rule  or  canon  is,  that  inheritances 
shall  in  the  first  place  lineally  descend  to  the  issue  of  the 
purchaser,  in  infinitum. 

The  principle  of  placing  the  lineal  descendants  first  in 
succession  to  their  ancestor  is,  under  all  systems  of  descent, 
invariably  adopted,  and  may  be  said  to  be  of  universal 
obligation  or  propriety ;  for  even  if  it  be  held  that  the 
laws  by  which  property  is  transmitted  from  one  man  to 
another,  are  in  every  case  of  an  arbitrary  nature,  and 
juris  positivi  only  (a  doctrine  which  there  is  great  diffi- 
culty in  admitting  as  regards  the  succession  of  relatives), 
yet  at  least,  in  the  choice  of  rules,  it  may  happen  that 
there  are  some  much  more  consonant  than  others  to  the 
common  feelings  of  mankind  and  the  natural  sense  of 
propriety ;  and  such  principles  as  these  seem  universally 
to  suggest  that  [[whenever  a  right  of  property  transmis- 
sible to  representatives  is  admitted,  the  possessions  of  the 
parents  should  go,  upon  their  decease,  in  the  first  place  to 
their  offspring,  as  those  to  whom  they  have  given  being, 
and  for  whom  they  are  therefore  bound  to  provide.]] 

(h)  See  Fim  Real  Prop.  Rep.  p.  15. 
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III.  We  may  lay  it  down  as  a  third  rule,  that  the  chil- 
dren of  the  purchaser  are  preferred  to  their  own  issue ; 
andy  among  such  children,  males  to  females,  and  an  elder 
male  to  a  younger ;  but  females  (where  there  are  several) 
take  together. 

This  involves  three  principles:  first,  that  the  descent 
is  to  the  children  rather  than  their  descendants ;  secondly, 
that  the  male  children  are  admitted  before  the  female ; 
thirdly,  that  among  the  male,  primogeniture  is  the  rule, 
though  not  among  the  female. 

1.  The  children  (as  being  nearer  in  blood  to  the  pur- 
chaser) are  of  course  preferred  to  their  own  descendants ; 
that  is,  if  any  child  of  the  purchaser,  living  at  his  decease, 
has  issue  also  living  at  the  same  period,  the  estate  will 
descend  to  the  child  (who  is  more  nearly  related  to  the 
purchaser),  and  not  to  the  grandchild  or  other  descendants, 
who  are  more  remote. 

2.  But,  secondly,  among  the  children  of  the  purchaser, 
males  take  before  females,  \jot  (as  our  male  law-givers 
have  somewhat  unceremoniously  expressed  it)  the  wor- 
thiest of  blood  shall  be  preferred  (A).]]  [[As  if  John  Stiles 
hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies :  first  Matthew,  and  (in 
case  of  his  death  without  issue)  then  Gilbert,  shall  be 
admitted  to  the  succession,  in  preference  to  both  the 
daughters.^ 

[This  preference  of  males  to  females  is  entirely  agree- 
able to  the  law  of  succession  among  the  Jews(t),  and  also 
among  the  states  of  Greece,  or  at  least  among  the  Athe- 
nians (A),  but  was  totally  unknown  to  the  laws  of  Rome(/) 
(such  of  them,  at  least,  as  are  now  extant),  wherein  bre- 
thren and  sisters  are  allowed  to  succeed  to  equal  portions 
of  the  inheritance.  Without  entering  into  the  comparative 
merit  of  the  Roman  and  the  other  constitutions  in  this 

(h)  Hale*8  Hist.  Com.  Law,  c.  11.  (k)  Petit.  LL  Attic,  lib.  6,  tit. 8. 

(f)  Numbers,  chap,  xxvii.  (/)  Inst.  iii.  1,  6. 

VOL.  I.  B  B 
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[[particular,  or  examining  into  the  greater  dignity  of  blood 
in  the  male  or  female  sex^  it  is  sufficient  to  observe  that 
our  present  preference  of  males  to  females  seems  to  have 
arisen  entirely  from  the  feudal  law.  For  though  our 
British  ancestors  (the  Welsh)  appear  to  have  given  h  pre* 
ference  to  males  (m),  yet  our  Danish  predecessors  who 
succeeded  them  seem  to  have  made  no  distinction  of  sexes, 
but  to  have  admitted  all  the  children  at  once  to  the  inhe- 
ritance (n)  But  the  feudal  law  of  the  Saxons  on  the  con- 
tinent (which  was  probably  brought  over  hither  and  first 
altered  by  the  law  of  King  Canute)  gives  an  evident  pre- 
ference of  the  male  to  the  female  sex.  ^*  Pater  mtt  maier 
"  defunctij  Jllio  non  Jilus  hftreditatem  relinqueM.  Qui 
''  defunctus  non  Jilios  sed  filioi  reliquerity  ad  ea$  ommM 
"  hcBreditas  pertineatipY^  It  is  possible,  therefore,  that 
this  preference  might  be  a  branch  of  that  imperfect  sys- 
tem of  feuds  which  obtained  here  before  the  Conquest, 
especially  as  it  subsists  among  the  customs  of  gavelkind, 
and  as,  in  the  charter  or  laws  of  King  Henry  I.>  it  is  not 
(like  mahy  Norman  innovations)  given  up,  but  rather 
enforced  (p).  The  true  reason  of  preferring  the  males 
must  be  deduced  from  feudal  principles,  for  by  the  genuine 
and  original  policy  of  that  constitution  no  female  could 
ever  succeed  to  a  proper  feud  (9),  inasmuch  as  they  were 
incapable  of  performing  those  military  services  for  the 
sake  of  which  that  system  was  established.  But  our  law 
does  not  extend  to  the  total  exclusion  of  the  females,  as 
the  Salic  law  and  others,  where  feuds  were  most  strictly 
retained.  It  only  postpones  them  to  males ;  for  though 
daughters  are  excluded  by  sons,  yet  they  succeed  where 
there  is  no  son  :  our  law,  like  that  of  the  Saxon  feudists 
before  mentioned,  thus  steering  a  middle  course  between 
the  actual  rejection  of  females  and  the  putting  them  cA 
a  footing  with  males.)] 

(m)  Stat.  Wall.  12  Kdw.  I.  (p)  C.  70. 

(ti)  LL.  Caoat.  c.  68.  (9)  1  Feud.  8^ 

(0)  Tit.  7,  s.  1  &  4. 
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3.  Primogeniture  is  established  among  the  male  chil- 
dren of  the  purchaser,  but  not  among  the  female.  [[As 
if  a  man  hath  two  sons  (Matthew  and  Gilbert),  and  two 
daughters  (Margaret  and  Charlotte),  and  dies :  Matthew, 
his  eldest  son,  shall  alone  succeed  to  his  estate,  in  ex- 
clusion of  Gilbert,  the  second  son,  and  both  the  daugh- 
ters; but  if  both  the  sons  die  without  issue  before  the 
father,  the  daughters  Margaret  and  Charlotte  shall  both 
inherit  the  estate  as  coparceners  (r). 

This  right  of  primogeniture  in  males  seems  anciently 
to  have  only  obtained  among  the  Jews,  in  whose  constitu- 
tion the  eldest  son  had  a  double  portion  of  the  inherit- 
ance (5),  in  the  same  manner  as  with  us,  by  the  laws  of 
King  Henry  1.(0^  the  eldest  son  had  the  capital  fee  or 
principal  feud  of  his  father's  possessions,  and  no  other 
pre-eminence ;  and  as  the  eldest  daughter  had  afterwards 
the  principal  mansion  when  the  estate  descended  in  co- 
parcenary (w).  The  Gbreeks,  the  Romans,  the  Britons,  the 
Saxons,  and  even  originally  the  feudists,  divided  the  lands 
equally,  some  among  all  the  children  at  large,  some 
among  the  males  only.  This  is  certainly  the  most  obvious 
and  natural  way,  and  has  the  appearance  (at  least  in  the 
opinion  of  younger  brothers)  of  the  greatest  impartiality 
and  justice.  But  when  the  emperors  began  to  create 
honorary  feuds  or  titles  of  nobility,  it  was  found  neces- 
sary, in  order  to  preserve  their  dignity,  to  make  them 
impartible  (ar),  or,  as  they  styled  themyf euda  individua, 
and  in  consequence  descendible  to  the  eldest  son  alone. 
This  example  was  further  enforced  by  the  inconveniences 
that  attended  the  splitting  of  estates;  namely,  the  division 
of  the  military  services,  the  multitude  of  infant  tenants 
incapable  of  performing  any  duty,  the  consequential 
weakening  of  the  strength  of  the  kingdom,  and  the  in- 
ducing younger  sons  to  take  up  with  the  business  and 

(r)  Lilt.  s.  5i  HaVs  Hisl.  C.  L.  (f)  C.  70. 

c.  11.  («)  Glanv.  I.  7,  c.  3. 

(<)  Selden  de  Succ.  Ebr.  c.  5.  (i)  2  Feud.  66i 

B  B  2 
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[^idleness  of  a  country  life,  instead  of  being  serviceable  to 
themselves  and  the  pubhc,  by  engaging  in  mercantile,  in 
military,  in  civil,   or   in  ecclesiastical  employments  (^). 
These  reasons  occasioned  an  almost  total  change  in  the 
method  of  feudal  inheritances  abroad,  so  that  the  eldest 
male  began  universally  to  succeed  to  the  whole  of  the 
lands,  in  all  military  tenures ;  and  in  this  condition  the 
feudal  constitution  was  established  in  England  by  William 
the  Conqueror.  Yet  we  find  that  socage  estates  frequently 
descended   to  all  the   sons   equally,  so   lately  as  when 
61anville(z)  wrote,  in  the  reign  of  Hen.  II.;  and  it  is 
mentioned  in  the  Mirror  (a),  as  a  part  of  our  ancient  con- 
stitution, that  knights'  fees  should  descend  to  the  eldest 
son,  and  socage  fees  should  be  partible  among  the  male 
children.     However,  in  Hen.  Ill.'s  time  we  find  by  Brac- 
ton(i)  that  socage  lands,  in  imitation  of  lands  in  chivalry, 
had  almost  entirely  fallen  into  the  right  of  succession  by 
primogeniture,  as  the  law  now  stands,  except  in  Kent, 
where  they  gloried  in  the  preservation  of  their  ancient 
gavelkind  tenure,  of  which  a  principal  branch  was  the 
joint  inheritance  of  all  the  sons(c),  and,  except  in  some 
particular  manors  and  townships,  where  their  local  cus- 
toms continued  the  descent,  sometimes  to  the  youngest 
son  only,  or  in  other  more  singular  methods  of  succession. 
As  to  the  females,  they  are  still  left  as  they  were  by  the 
ancient  law,  for  they  were  all  equally  incapable  of  per- 
forming any  personal  service;  and  therefore,  one  main 
reason  of  preferring  the  eldest,  ceasing,  such  preference 
would  have  been  injurious  to  the  rest;  and  the  other 
principal  purpose  (the  prevention  of  the  too  minute  sub- 
division of  estates)  was  left  to  be  considered  and  provided 
for  by  the  lords,  who  had  the  disposal  of  these  female 
heiresses  in  marriage.     However  the  succession  by  primo- 
geniture, even  among  females,  took  place  as  to  the  inhe- 

(y)  Hale'n  Hist.  C.  L.  c.  11.  (fr)  Bract,  lib.  2,  c.  30,  31. 

(t)  Glanv.  1.  7,  c.  3.  (c)  Somner,  Gavelkind,  7« 

(a)  Mirror,  c.  i.  s.  3. 
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[[ritance  of  the  crawn{d)y  wherein  the  necessity  of  a  sole 
and  determinate  succession  is  as  great  in  the  one  sex  as 
the  other.  And  the  right  of  sole  succession,  though  not 
of  primogeniture,  was  also  established  with  respect  to 
female  dignities  and  titles  of  honour.  For  if  a  man  holds 
an  earldom  to  him  and  the  heirs  of  his  body,  and  dies, 
leaving  only  daughters,  the  eldest  shall  not  of  course  be 
countess,  but  the  dignity  is  in  suspense  or  abeyance  till 
the  king  shall  declare  his  pleasure ;  for  he,  being  the 
fountain  of  honour,  may  confer  it  on  which  of  them  he 
pleases  (e) :  in  which  disposition  is  preserved  a  strong 
trace  of  the  ancient  law  of  feuds,  before  their  descent  by 
primogeniture  even  among  the  males  was  established,  viz. 
that  the  lord  might  bestow  them  on  which  of  the  sons  he 
thought  proper,  progressum  est  ut  ad  Jilios  deveniret^  in 
quern  scilicet  dominus  vellet  benefidutn  confirfnare{f)r\ 

The  last  rule  supposed  all  the  children  of  the  purchaser 
to  be  living  at  his  decease ;  but  in  the  case  of  the  death  of 
any  of  them,  then — 

IV.  A  fourth  rule  is,  that  the  issue  of  the  children  of 
the  purchaser  represent  or  take  the  place  of  their  parents 
in  infinitum,  the  children  of  the  same  parent  being  always 
subject  (among  each  other)  to  the  same  law  of  inheritance 
as  contained  in  the  third  rule. 

[[Thus  the  child,  grandchild,  or  great-grandchild,  either 
male  or  female,  of  the  eldest  son,  succeeds  before  the 
younger  son,  and  so  in  infinitum  (g);  and  these  represen- 
tatives shall  take  neither  more  nor  less,  but  just  so  much 
as  their  principals  would  have  done.  As  if  there  be  two 
sisters,  Margaret  and  Charlotte,  and  Margaret  dies,  leav- 
ing six  daughters ;  and  then  John  Stiles,  the  father  of  the 
two  sisters,  dies  without  other  issue  :  these  six  daughters 
shall  take  among  them  exactly  the  same  as  their  mother 
Margaret  would  have  done  had  she  been  living,  that  is,  a 

(d)  Co.  Liu.  165  a.  (/)  1  Feud.  1. 

£e)  Ibid*  Ig)  Hale's  Hist,  C.  L.  c.  1 1 
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[[moiety  of  the  land  of  John  Stiles  in  coparcenary;  so  that, 
upon  partition  made,  if  the  land  be  divided  into  twelve 
partSj  thereof  Charlotte^  the  surviving  sister,  shall  have 
SIX,  and  her  six  nieces,  the  daughters  of  Margaret^  one 
a-piece. 

This  taking  by  representation  is  called  succession  per 
stirpes,  according  to  the  roots,  since  all  the  branches  in- 
herit the  same  share  that  their  root,  whom  they  represent, 
would   have  done.    And  in  this  manner  also  was  the 
Jewish  succession  directed(A).]     In  our  law,  indeed,  it  ps 
a  necessary  consequence  of  the  double  preference  given, 
first,  to  the  male  issue,  and  next  to  the  first-bom  among 
the  males.     For  if  all  the  children  of  three  sisters  were  in 
England  to  claim  per  capita,  in  their  own  right,  as  next  of 
kin  to  the  ancestor,  without  any  respect  to  the  stocks  from 
whence  they  sprung,  and  those  children  were  partly  male 
and  partly  female,  then  the  eldest  male  among  them  would 
exclude  not  only  his  own  brethren  and  sisters,  but  all  the 
issue  of  the  other  two  daughters;  or  else  the  law  in  this  in- 
stance must  be  inconsistent  with  itself,  and  depart  from  the 
preference  which  by  the  first  rule  it  gives  to  the  males 
and  the  first-born,  in  the  descent  to  issue.    Whereas  by 
dividing  the  inheritance  according  to  the  roots  or  stirpes, 
the  rule  of  descent  is  kept  uniform  and  steady;  the  issue 
of  the  eldest  son  excludes  all  other  pretenders,  as  the  son 
himself,  if  living,  would  have  done ;  but  the  issue  of  two 
daughters  divide  the  inheritance  between  them,  provided 
their  mothers,  if  living,  would  have  done  the  same :  and 
among  these   several   issues   or   representatives   of   the 
respective  roots  the  same  preference  to  males  and  the 
same  right  of  primogeniture  obtain  as  would  have  ob- 
tained at  the  first  among  the  roots  themselves — the  sons 
or  daughters  of  the  deceased.    As  if  a  man  hath  two  sons, 
A.  and  B.,  and  A.  dies,  leaving  two  sons,  and  then  the 
grandfather  dies  :  now  the  eldest  son  of  A.  shall  succeed 
to  the  whole  of  his  grandfather's  estate ;  and  if  A.  had 

(h)  Selden  de  Succ.  £br.  c.  1. 
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Peft  only  two  daughters,  they  should  have  succeeded  also 
to  equal  moieties  of  the  whole,  in  exclusion  of  B.  and  his 
issue.  But  if  a  man  hath  only  three  daughters,  C,  D., 
and  E)«9  and  C.  dies,  leaving  two  sonsi  D.  leaving  two 
daughters,  and  E,  leaving  a  daughter  and  a  son  who  is 
younger  than  his  sister:  here,  when  the  grandfather  dies, 
the  eldest  son  of  C.  shall  succeed  to  one-third,  in  exclu- 
sion of  the  younger ;  the  two  daughters  of  D.  to  another 
third,  in  partnership ;  and  the  son  of  E.  to  the  remaining 
third,  in  exolusion  of  his  elder  sister.  And  the  same  right 
of  representation,  guided  and  restrained  by  the  same 
rules  of  descent,  prevails  downwards  tn  injinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
established  in  the  time  of  Hen.  II.,  when  Glanville  wrote; 
and  therefore,  in  the  title  to  the  crown  especially,  we  find 
frequent  contests  between  the  younger  (but  surviving) 
brother,  and  his  nephew  (being  the  son  and  representative 
of  the  elder  deceased)  in  regard  to  the  inheritance  of  their 
common  ancestor ;  for  the  uncle  is  certainly  nearer  of  kin 
to  the  common  stock,  by  one  degree,  than  the  nephew, 
though  the  nephew,  by  representing  his  father,  has  in  him 
the  right  of  primogeniture.  The  uncle  also  was  usually 
better  able  to  perform  the  services  of  the  fief,  and  besides 
had  fi*equently  superior  interest  and  strength  to  back  his 
pretensions  and  crush  the  right  of  his  nephew.  And  even 
in  times  comparatively  modern,  we  find  that  proximity  of 
blood  took  place  of  representative  primogeniture,  in  the 
lower  Saxony ;  that  is,  the  younger  surviving  brother  was 
admitted  to  the  inheritance  before  the  son  of  an  elder  de- 
ceased,— which  occasioned  the  disputes  between  the  two 
houses  of  Mecklenburg  Schwerin  and  Strelitz,  in  1692  (i). 
Yet  Glanville  with  us,  even  in  the  twelfth  century,  seems  (A) 
to  declare  for  the  right  of  the  nephew  by  representation, 
provided  the  eldest  son  had  not  received  a  provision  in 
lands  from  his  father,  or  (as  the  civil  law  would  call  it) 
had  not  been  forisfamiliated  in  his  lifetime.     King  John, 

(0  Mod.  Un.  Hist.  xlii.  334.  (k)  Glanv.  1.  7,  c.  3. 
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[[however,  who  kept  his  nephew  Arthur  from  the  throne,  by 
disputing  the  right  of  representation,  did  all  in  his  power 
to  abolish  it  throughout  the  realni(/) ;  but  in  the  time  of 
his  son,  King  Henry  III.,  we  find  the  rule  indisputably 
settled  in  the  manner  we  have  here  laid  it  down(wt).)] 
And  thus  much  for  descents  to  the  issue  of  the  purchaser. 

V.  A  fifth  rule  is,  that  on  failure  of  the  issue  of  the 
purchaser,  the  inheritance  shall  descend  to  the  nearest 
lineal  ancestor  then  living  in  the  preferable  line ;  suppos* 
ing  no  issue  of  a  nearer  ancestor  in  that  line  to  exist. 

Under  this  rule  we  are  to  remark,  that, 

1.  After  the  issue,  the  next  descent  is  to  the  lineal  an- 
cestry. 

This  principle  is  but  very  recently  adopted  into  our 
law(n),  which,  in  failure  of  descendants  of  the  deceased, 
would  admit  the  descendants  of  his  lineal  ancestor  (tliat 
is,  his  own  collateral  heirs,)  under  colour  of  a  fiction  for- 
merly explained  (o);  but  always  excluded  the  lineal  ances- 
tor himself;  so  that  the  land  would  rather  escheat  to  the 
lordQ?)  than  ascend  to  a  father  or  a  grandfather;  to  illus- 
trate which,  the  inheritance  of  an  estate  is  compared  by  an 
ancient  writer,  to  the  descent  of  a  falling  body.  Descendit 
jus  (says  Bracton)  qvusi  ponderosum  quid,  cadens  deorsum 
redd  lined:  et  nunquam  reascendit  ed  via  qua  descendit{q). 
This  resulted,  like  many  other  of  our  institutions,  from  the 
doctrines  of  feudal  tenure(r).  [[For  it  was  an  express  rule  of 
the  feudal  law(«),  that  successionis  feudi  talis  est  natura 
quod  ascendentes  non  succedunt,^  and  we  find  the  same  prin- 
ciple recognized  in  the  old  law  of  France (^).    [[Our  Hen.  I. 

(I)  Hale*s  Hist.  C.  L.  c.  11.  by  a  very  distinguished  commentator 

(m)  Bract,  lib.  2,  c.  30,  s.  2.  on  Blackstooe,  the  words  ed  viA  qud 

(fi)  It  was  however  the  rule  among  descetidit  arc  a  necessary  qualification, 

the  Anglo  Saxons.  Leges.  Henr.  1,  c  For  the  inheritance  might  ascend  in- 

70;   vide  2  Hallam's  Middle  Ages,  directly ^  as  from  the  son  to  ihe  uncle. 

467.  — Coleridge's  Blackstone,  vol.  ii.  p. 

(0)  See  Rule  I.  212  (n). 

(p)  Litt.  s.  3.  (s)  2  Feud.  50. 

(9)  Bract,  lib.  ii.  c.  29.  (0  Domat,  part  2,  lib.  2;  Monies. 

(r)  Co.  LUt.  U  a.     As  remarked  £sp.  lib.  31,c  33. 
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[[indeed,  among  other  restorations  of  the  old  Saxon  laws, 
restored  the  right  of  succession  in  the  ascending  line(tf);  but 
this  soon  fell  again  into  disuse,  for  so  early  as  Glanville's 
time  (who  wrote  under  Henry  II.)  we  find  it  laid  down  as 
an  established  law,  that  htBreditas  nunquam  a8cendit{x), 
which   from  that  time  remained  an  inrariable  maxim. 
These  circumstances  evidently  show  this  ancient  pecu- 
liarity of  our  law  to  be  of  feudal  original,  and  taken  in 
that  light,  there  were  some  arguments  in  its  favour.     For 
if  the  feud  of  which  the  son  died  seised  was  reeily  feodum 
antiquumy  or  one  descended  to  him  from  his  ancestors,  the 
father  could  not  possibly  succeed  to  it,  because  it  must 
have  passed  him  in  the  course  of  descent,  before  it  could 
have  come  to  the  son,  unless  it  were  feodum  maternum, 
or  one  descended  from  his  mother,  and  then  the  father  would 
be  excluded  by  the  feudal  maxim  already  considered,  as  he 
did  not  derive  his  blood  from  the  purchaser.    And  if  it  were 
feodum  novum j  or  one  newly  acquired  by  the  son,  the  father 
would  still  be  excluded  by  the  same  maxim,  which  was 
founded  indeed  not  only  upon  the  personal  merit  of  the 
vassal  which  might  be  transmitted  to  his  children,  but  also 
upon  this  consideration  of  military  policy,  that  the  decrepit 
grandsire  of  a  vigorous  vassal  would  be  but  indifferently 
qualified  to  succeed  him  in  his  feudal  services.    Nay,  even 
iiih\B  feodum  novum  were  held  by  the  son  ut  feodum  anti* 
quum,  such  feud  must  in  all  respects  have  descended  as  if 
it  had  been  reaUy  an  ancient  feud,  and  therefore  could 
not  go  to  the  father,  because  if  it  had  been  an  ancient 
feud,  the  father  must  have  been  dead  before  it  could  have 
come  to  the  son.    Thus,  whether  the  feud  were  strictly 
novum  or  strictly  antiquum^  or  whether  it  was  novum  held 
ut  antiquum,  in  none  of  these  cases  the  father  could  pos- 
sibly succeed.)]     Such  at  least  have  been  alleged,  (and 
apparently    with    truth, )    as    the    reasons   of  the   rule 

which  excluded  the  ascending  line(y).     The  reasoning, 

(u)  IJ.  Hen.  I,  c.  70.  (y)  See  Co.  LUt.byHarg.  11  a,D.(l). 

(j:)  Glan.  lib.  7,  c.  L 
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however,  was  not  consistently  applied,  for  it  has  been 
justly  observed,  that  if  the  father  is  not  to  inherit  the 
estate,  because  it  must  be  presumed  to  have  alieady 
passed  him  in  the  course  of  descent,  the  elder  brother 
should,  upon  the  same  principle,  never  be  heir  to  the 
younger;  and  if  the  object  is  merely  to  pass  over  a  de* 
crepit  feudatory,  the  father's  elder  brother  should  never 
succeed  to  his  nephew;  and  yet  a  succession  in  both  these 
collateral  lines  was  always  permitted  by  law(2r).  The 
rule  besides  was  opposed  to  natural  justice,  and  the  cotnr 
mon  feelings  of  mankind,  which  eyidently  suggest  not 
only  that  a  man's  progenitors  should  be  allowed  to  inherit 
his  estate,  but  that  their  proper  place  in  the  succession  is 
second  only  to  that  of  his  posterity.  Such  accordingly  is 
now  the  rule;  and  we  owe  this  great  improvement,  to  the 
same  statute  of  3  &  4  Will.  IV,  c.  106,  to  which  we  have 
already  had  occasion  to  refer.  The  provision  of  the  act 
on  this  subject  is  as  follow^:  ^^  that  every  lineal  ancestor 
^'  shall  be  capable  of  being  heir  to  any  of  his  issue,  and 
^'  in  every  case  where  there  shall  be  no  issue  of  the  pur* 
'^  chaser,  his  nearest  Uneal  ancestor  shall  be  his  heir,  in 
^^  preference  to  any  person  who  would  have  been  entitled 
*^  to  inherit,  either  by  tracing  his  descent  through  such 
**  lineal  ancestor,  or  in  consequence  of  there  being  no  de- 
^'  scendant  of  such  lineal  ancestor  (a)." 

2,  The  descent  is  to  the  nearest  living  ancestor  in  the 
preferable  line. 

How  the  preference  is  to  be  settled  between  two  dif* 
ferent  lines  of  ancestry,  will  appear  by  the  next  rule.  But 
in  the  mean  time  we  are  to  observe,  that  in  the  same  line 
the  nearest  of  blood  has  the  precedency. 

Thus,  if  in  failure  of  the  issue  of  John  Stiles,  we  proceed 
to  inquire  for  his  heir,  among  his  lineal  ancestors,  we  are 
to  prefer  Geoffrey  Stiles,  his  father,  to  George,  his  grand- 
father (supposing  both  to  be  living),  and  so  we  are  to 

(«)  ChriiUan'f  Blacbtone,  vol.  ii.  p.  212.  (a)  SeoU  6. 
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prefer  Lucy,  his  mother^  to  Esther,  his  maternal  grand* 
mother. 

This  branch  of  the  rule,  though  in  a  direct  sense  also 
resting  on  the  same  positive  enactment,  is  not  like  the 
other,  new  in  its  principle,  but  agrees  in  substance  with 
the  law  as  it  stood  prior  to  the  late  act  of  parliament. 
For  though  the  lineal  ancestors  were  not  themselves  per- 
mitted to  succeed,  yet  they  were  always  regarded  as  the 
fountains  of  inheritable  blood,  and  the  stocks  from  which 
the  next  succession  must  spring,  so  that  their  issue  were 
admitted  in  right  of  descent  A'om  them,  to  the  inherit- 
ance (&);  and  as  to  their  issue,  the  rule  was,  that  the  de- 
scendants of  a  nearer  lineal  ancestor,  in  the  preferable  line^ 
were  preferred  to  those  of  one  more  remote  (c).  Very 
similar  to  which,  as  Blackstone  observes,  was  the  law  of 
inheritance  among  the  ancient  Germans  our  progenitors, 
haredeg  auccessaresque  tui  cuique  liberi,  et  nullum  testa- 
menttim:  si  liberi  non  aunt,  proximus  gradus  in  possessione, 
fratres,  patrui,  avunculi  {d), 

3,  The  rule  applies  only  in  the  event  of  the  issue  of 
every  nearer  ancestor  in  the  same  line  being  extinct.  For 
if  the  issue  of  any  such  ancestor  exist,  the  order  of  succes- 
sion is  governed,  as  we  shall  see  hereafter,  by  a  different 
rule. 

VI.  It  may  be  laid  down  as  a  sixth  rule,  that  among 
the  lineal  ancestors  of  the  purchaser,  the  paternal  line 
(whether  of  the  purchaser,  or  of  any  ancestor  male  or  fe- 
male,) is  always  preferred  to  the  maternal. 

Therefore  Geoffrey,  the  father,  will  succeed  rather  than 
Lucy,  the  mother^  and  if  Geoffrey  be  dead,  any  of  his  male 
ancestors,  George,  Walter,  and  Richard,  (according  to  their 
proximity)  will  have  the  preference  to  any  of  his  maternal 
ancestors,  or  to  the  maternal  ancestors  of  George,  or  Walter 
respectively ;  though,  on  the  other  hand,  all  these  maternal 

(b)  2  B1.  Com.  226.  (d)  Tacitus  de  Mor.  Germ.  21. 

(e)  Ibid. 
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ancestors  will  take  precedence  of  Lucy  the  mother,  or  any 
ancestor  of  hers.  Upon  the  same  principle,  when  upon 
failure  of  the  male  line  of  John's  paternal  ancestry  by  the 
extinction  of  the  blood  of  Richard,  we  inquire  for  the  next 
heir,  we  are  to  select  Anne  Godfrey,  the  mother  of  the  more 
remote  male  paternal  ancestor,  in  preference  to  Christian 
Smith,  the  mother  of  a  male  paternal  ancestor  less  remote ; 
for  if  we  were  to  give  the  preference  to  Christian,  we 
should  be  resorting  to  the  maternal  line  of  George,  instead 
of  his  paternal,  which  would  be  contrary  to  our  rule. 

This  preference  of  the  paternal  line,  is  now  founded 
on  the  express  enactment  of  the  late  statute  for  improve- 
ment of  the  law  of  inheritance  (c),  which  provides,  by  sect. 
7,  "  that  none  of  the  maternal  ancestors  of  the  person  from 
"  whom  the  descent  is  to  be  traced,  nor  any  of  their  de- 
^^  scendants,  shall  be  capable  of  inheriting,  until  all  Iiis 
'^  paternal  ancestors  and  their  descendants  shall  have 
'^  failed,  and  also  that  no  female  paternal  ancestor  of  such 
''  person,  nor  any  of  her  descendants,  shall  be  capable  of 
'^  inheriting  until  all  his  male  paternal  ancestors  and  their 
"  descendants  shall  have  failed."      And  by  section   8, 
^'  that  where  there  shall  be  a  failure  of  male  paternal  an- 
"  cestors  of  the  person  fipom  whom  the  descent  is  to  be 
^'  traced,  and  their  descendants,  the  mother  of  his  more 
"  remote  male  paternal  ancestor,  or  her  descendants,  shall 
"  be  the  heir  or  heirs  of  such  person  in  preference  to  the 
"  mother  of  a  less  remote  male  paternal  ancestor,  or  her 
"  descendants ;  and  where  there  shall  be  a  failure  of  male 
^'  maternal  ancestors  of  such  person,  and  their  descend- 
"  ants,  the  mother  of  his  more  remote  male  maternal  an- 
''  cestor,  and  her  descendants,  shall  be  the  heir  or  heirs  of 
"  such  person  in  preference  to  the  mother  of  a  less  remote 
**  male  maternal  ancestor,  and  her  descendants." 

The  first  of  these  sections  is  a  mere  adoption  of  the 
principle  of  the  former  law,  under  which  the  blood  of  the 

(«)  3  &  4  Will.  4,  c.  106. 
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male  paternal  ancestor  of  the  purchaser  was  constantly 
preferred  to  that  of  the  female  patemal|  and  the  blood  of 
the  male  maternal  to  that  of  the  female  maternal  (/). 

In  the  preference  of  relatives  ex  parte  pcUema^  [[the 
English  law  is  not  singular,  but  warranted  by  the  ex- 
amples of  the  Hebrew  and  Athenian  laws,  as  stated  by 
Selden(9),  and  Petit  (A),  though  among  the  Greeks  in  the 
time  of  Hesiod(£),  when  a  man  died  without  wife  or  chil- 
dren, all  his  kindred,  without  any  distinction,  divided  his 
estate  among  them.  It  is  likewise  warranted  by  the  ex- 
ample of  the  Roman  laws,  wherein  the  agnati,  or  rela- 
tions by  the  father,  were  preferred  to  the  cognati,  or  rela- 
tions by  the  mother,  till  the  edict  of  the  Emperor  Justi- 
nian(A)  abolished  all  distinction  between  them.  It  is  also 
conformable  to  the  customary  law  of  antient  Nor- 
mandy (Z),  which  indeed  in  most  respects  agrees  with  our 
English  law  of  inheritance.^ 

The  principle  no  doubt  originated  (with  us)  in  that 
maxim  of  the  ancient  feudal  institutions,  to  which  we 
have  already  more  than  once  referred;  that  the  heir  must 
in  all  cases  derive  his  blood,  that  is,  be  lineally  descended, 
from  the  purchaser.  This  of  course  would  have  excluded 
altogether  both  the  lineal  ancestors  and  collateral  relations 
of  a  man  who  died  tenant  of  land  which  he  had  acquired 
by  purchase;  but  where  his  estate  was  in  fee  simple,  his 
collateral  relations  were  nevertheless  (as  we  have  seen) 
let  in  by  the  aid  of  a  fiction  which  supposed  him  to  hold 
it  as  a  feud  of  indefinite  antiquity,  in  other  words,  to  have 
acquired  it,  not  by  purchase,  but  by  inheritance  from  an  un- 
known antecedent  purchaser,  at  some  former  period.  The  col- 
laterals (however  remote)  were  thus  admitted,  because  they 
might  be  supposed  to  descend  from  this  unknown  pur- 
chaser, so  as  to  satisfy  the  feudal  maxim;  but  upon  the 
same  principle  those  collaterals  who  would  be  most  likely 

(/)  2  Bl.  Com.  234.  (i)  Qivyn,  606. 

(g)  De  Succ  Ebr.  c.  12.  (k)  Nov.  118. 

{h)  LL.  Attic.  Lib.  1,  tit.  6<  (/)  Gr.  Coustum.  c.  26. 
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to  have  descended  from  him  (supposing  such  an  ancestor 
to  have  existed,)  were  entitled  to  have  the  preference  over 
those  whose  pretensions  would  be  less  probable.  Now 
the  collaterals  of  the  last  tenant  ex  parte  paternA  would 
be  more  probably  of  the  blood  of  this  unknown  purchaser, 
than  those  ex  pafte  materna,  because  the  estate  presum- 
ably came  to  the  last  tenant  through  his  male  progenitors, 
rather  than  his  female.  For,  as  by  the  third  and  fourth 
Rule  (which  are  founded  on  the  common  law,  and  have 
always  prevailed),  males  are  constantly  preferred  (in  the 
course  of  descent)  to  females,  it  is  more  likely  that  the 
land  should  have  belonged  to  his  father,  than  his  mother, 
to  his  fkther's  father  than  to  his  fatlier*s  mother,  and  so 
continually  upwards. 

The  8th  section  of  the  new  act  has  settled  a  question 
which  had  formerly  been  the  subject  of  much  controversy. 
For  though  the  universal  preference  of  the  stocks  in  the 
male  paternal  line  was  always  free  from  doubt,  yet  where, 
upon  failure  of  the  male  paternal  line,  it  became  neces- 
sary for  the  first  time  to  resort  to  a  female  stock,  it  was 
an  unsettled  point  whether  the  descent  should  be  traced 
through  the  mother  of  the  nearer  or  more  remote  ancestor 
in  that  line.  Thus  it  was  disputed,  whether  the  issue  of  the 
paternal  grandfather's  maternal  grandfather,  or  the  issue  of 
the  paternal  grandmother's  father  were  the  true  heir  of  the 
purchaser(m).  According  to  many  ancient  authorities  (in- 
cluding Lord  Bacon(n)  and  Sir  Matthew  Hale(o),)  the  latter 
had  the  better  claim,  it  being  held  by  these  writers  (in 
conformity  with  a  more  ancient  opinion),  that  all  the  female 
ancestors,  on  the  part  of  the  father,  were  equally  worthy 
of  blood,  and  that  in  that  case  proximity  shall  prevail. 
Mr.  Justice  Blackstone,  however,  had  dissented  from  that 
doctrine  (/?),  and  his  view  would  seem  to  be  the  more  cor- 
rect one ;  for,  reverting  to  what  has  been  just  said  of  the 

(m)  See  First  Real  Property  Rep.  (o)  Hist.  Com.  Law,  c.  11. 

11.  ( ;;)  2  Bl.  Com.  238;  vide  Dairies 

(fi)  Bac.  Elem.  c.  1.  o.  Lowndes,  5  Bing.  N.  C.  169. 
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fiction  by  which  collaterals  were  introduced  into  the  suc^ 
cession,  it  will  appear,  that  as  we  are  led  by  a  chain  of  suc- 
cessive presumptions  to  suppose  the  estate  of  John  Stiles 
to  have  descended  from  his  father  Geof&ey,  rather  than 
his  mother  Lucy,  and  from  his  grandfather  George  Stiles, 
rather  than  his  grandmother  Cecilia  Kemp;  so,  if  it  did  not 
descend  to  George,  from  Walter  his  father,  the  next  pre- 
sumption would  be,  that  it  descended  from  his  mother 
Christian  Smith,  who  again  would  presumably  derive  it 
from  her  father  WiUiam;  so  that  the  issue  of  William 
Smith,  the  paternal  grandfather's  maternal  grandfather, 
would  necessarily  have  better  title  than  the  issue  of  Luke 
Kemp,  the  paternal  grandmother's  father,  who  stands 
lower  (if  we  may  so  speak)  in  the  chain  of  presumptions. 

But  whatever  may  have  been  the  merits  of  this  ques- 
tion, it  is  now  for  ever  set  at  rest  by  the  8th  section  of 
the  Inheritance  Act,  which,  in  accordance  with  the  view 
taken  by  Mr.  Justice  Blackstone(g),  prefers  the  maternal 
line  of  the  more  remote  male  paternal  or  male  maternal 
ancestor,  to  the  maternal  line  of  the  nearer,  both  as  re- 
gards the  issue  of  lineal  ancestors,  and  the  lineal  ancestors 
themselves,  now  first  introduced  into  the  succession. 

Vn.  A  seventh  rule  is,  that  where  an  ancestor,  to  whom, 
if  living  at  the  purchaser's  death,  the  inheritance  would, 
according  to  the  fifth  rule,  have  descended,  dies  before  the 
purchaser,  leaving  issue,  the  issue  of  such  ancestor  in  in.' 
finitum  shall  represent  him,  according  to  the  same  law  of 
succession  as  before  laid  down  with  respect  to  the  issue  of 
the  purchaser ;  but  with  this  addition,  that  those  related 
by  the  whole  blood  to  the  purchaser,  are  preferred  to 
those  related  by  the  half  blood. 

It  is  obvious,  from  the  nature  of  consanguinity,  which 
means  a  descent  from  the  same  common  ancestor,  that  as 
regards  the  purchaser,  the  issue  of  his  lineal  ancestor  are 

(9)  See  First  Real  Property  Rep.  p.  14. 
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necessarily  his  collateral  kindred,  and  that  such  of  them 
as  becomes  his  heir,  in  capacity  of  issue  to  his  ancestor, 
must  inherit  as  collateral  heir  to  himself.  The  seventh 
rule  thus  transfers  us  from  the  subject  of  lineal  inherit- 
ance (to  which  alone  our  preceding  rules  referred)  to  that 
of  collateral  inheritance. 

On  the  subject  of  collateral  inheritance,  it  deserves  re- 
mark, in  the  first  place,  that  the  right  of  collaterals  no 
longer  depends  (as  it  formerly  did)  on  the  fiction  that  the 
estate  of  the  purchaser  was  granted  as  a  feud  of  indefinite 
antiquity  (r),   but  on   a  positive  statute-law  of  descent 
For  the  new  act  of  parliament  has  now  by  express  provi- 
sion intoduced  both  the  "  lineal  ancestors"  of  the  pur- 
chaser and  their  '*  descendants"  into  the  succession («). 
Indeed,  when  the  right  of  the  former  was  established, 
that    of  the   latter  would   follow   of   course,  upon   the 
common  law  principle  of  representation.     It  would  seem, 
therefore,  that  an  estate  purchased  in  fee-simple  can  no 
longer  be  considered  as  granted  to  hold  utfeudum  anti- 
quum(t)j  but  rather  as  a  new  feud,  with  inheritable  pro- 
perties different  from  those  which  attached  to  a  new  feud 
under  the  ancient  system,  being  descendible  not  only  to 
those  who  derive  their  blood    from  the  purchaser,  but 
those  also  from  whom  he  derives  his,  and  to  their  de- 
scendants. 

It  is  also  to  be  observed,  that  the  right  of  collaterals  \& 
now  referable  universally,  and  in  every  case,  to  that  of 
the  ancestor  from  whom  they  descend,  and  it  is  only  in 
his  right,  that  they  can  ever  be  considered  as  heirs  to  the 
purchaser.  Under  the  former  system  this  was  subject,  in 
a  particular  case,  to  exception,  it  being  held  that  between 
brothers  and  sisters,  the  descent  was  to  be  considered, 
for  some  purposes,  as  immediate  (iC),  But  by  the  new 
act,  no  brother  or  sister  shall  be  considered  to  inherit  im- 

(r)  Vide  lup.  p.  363.  (n)  2  Bl.  Com.  236;  Walk.  Desc. 

(0  Sects.  7,  8.  11 1  n. ;  H.  Chit.  Desc.  64, 35i 

(0  Vide  sup.  p.  12. 


CHAP.  XI.— OF  TITLE  BY  DESCENT.  385 

mediately  from  his  or  her  brother  or  sister,  but  every  de- 
scent from  a  brother  or  sister  shall  be  traced  through 
the  parent  (a?). 

But  to  revert  to  the  rule  under  consideration. 

First,  the  issue  of  the  purchaser's  lineal  ancestor  repre- 
sent him  in  infinitum,  and  that  according  to  the  same  law 
of  succession  as  prevails  among  the  issue  of  the  purchaser. 

Thus,  if  John  Stiles  purchases  land,  and  dies  entitled  to 
the  same,  without  issue,  and  his  father  Geoffrey  be  dead, 
it  descends  to  Francis,  the  eldest  son  of  Geoffrey,  the  bro- 
ther of  John,  rather  than  to  George  his  grandfather;  or  if 
Francis  be  also  dead,  leaving  several  children,  then  to  the 
eldest  son  of  Francis,  the  nephew  of  John,  and  does  not 
pass  to  any  remoter  ancestor  of  John,  unless  the  issue  of 
Geoffrey  are  exhausted.  So,  it  will  descend  to  a  son,  or 
even  a  daughter  of  Francis  (if  he  left  no  son)  rather  than 
to  Oliver  Stiles,  the  brother  of  John ;  for  such  son  or 
daughter  represent  the  father,  who,  as  the  elder  son  of 
Geoffrey,  represented  him. 

This  branch  of  the  rule  is  open,  in  general,  to  the  same 
remarks  as  those  which  have  been  already  made  under 
Rules  III.  and  IV.,  and  will  require  no  further  discus- 
sion, though  it  may  be  worth  while  to  notice  [[the  cor- 
respondence of  the  Jewish  law  with  ours  in  this  particu- 
lar, as  well  as  in  the  representation  among  the  issue  of 
the  deceased ;  for  on  failure  of  issue,  the  father  or  other 
lineal  ancestor  was  himself  said  to  be  the  heir,  though 
long  since  dead,  as  being  represented  by  the  persons  of 
his  issue,  who  were  held  to  succeed,  not  in  their  own 
rights,  as  brethren,  uncles,  &c.  but  in  right  of  representa- 
tion, as  the  offspring  of  the  father,  grandfather,  &c.  of  the 
deceased  (y).)] 

As  to  the  remaining  branch  of  the  rule,  viz.  that  which 
regards  the  distinction  between  the  whole  and  half-blood, 
— it  results  from  the  first  branch  of  the  rule  (taken  in  con- 

(x)  3  &  4  W.  4,  c.  106,  ft.  §,      (y)  Num.  c.  27 ;  Seld.  de  Succ.  Ebrasor.  c.  li. 
VOL.  I.  C  C 
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nection  with  Rule  VI.)  that  the  collateral  heir  of  the 
purchaser  is  the  issue  of  the  newest  of  his  lineal  aapegtors 
in  the  preferable  line,  who  has  left  posterity  liviQg  ^  the 
death  of  the  purchaser,  subject  tP  the  principles  ^  to 
seXy  primogeniture,  9n4  repres^ntatipn.  But  aipong  sach 
issue,  some  may  be  relations  to  th^  purcbi^er,  of  th#  wl|(de 
blood,  and  some  of  the  half-bloqd  only;  ^nd  it  is  copse- 
quently  necessary  tP  lay  down  an  addition^  pi^pciple  to 
determine  whether  both  th^se  classes  are  admissible,  and 
whether  any  and  wh^t  prec^ency  is  to  be  ftUowed  be- 


[[A  kinsman  of  the  whole  blood  is  he  that  is  deriyed, 
not  only  from  the  same  ancestor,  but  from  the  sMue 
couple  of  ancestors.  For  every  man's  blood  is  com- 
potinded  of  the  bloods  of  his  respectiFp  ancestors,  and  he 
only  is  of  the  whole  or  entire  blood  with  another,  who 
hath,  so  far  as  the  distance  of  degrees  will  permit,  ail  tiie 
same  ingredients  in  the  coi^position  of  his  blood,  that  the 
other  hath.  Thus,  the  blood  of  John  Stiles  being  ocun- 
posed  of  those  of  Geoflfrey  Stiles  his  father  and  lucy  Baker 
his  mother,  therefore  his  brother  Francis,  bdpg  descended 
from  both  the  same  parents,  has  entirely  the  same  bload 
with  John  Stiles,  or  he  is  his  brother  of  the  whole  blood. 
But  if,  after  the  death  of  Gepifrey ,  Lucy  Baker,  the  mother, 
marries  a  second  husband,  liewis  Guy,  and  hath  issue  by 
him,  the  blood  of  this  issue,  being  compqiinded  of  the 
blood  of  Lucy  Baker  (it  is  true)  on  the  one  part,  but  that 
of  Lewis  Gay  instead  of  Geoffrey  Stiles  on  the  other  part, 
it  hath  therefore  only  half  the  same  ingredients  with  that 
of  John  Stiles,  so  that  he  is  only  his  brother  of  the  half- 
blood.^  So  also  if  the  father  has  two  sons,  A.  and  B.,  by 
different  venters  (or  wives),  now  these  brethren  are  not 
brethren  of  the  whole  blood,  but  of  the  half-blood  only. 

The  Act  for  improvement  of  the  law  of  inheritance 
assigns  to  such  of  the  purchaser's  poUateral  kinsnien  as 
are  of  the  whole  blood,  and  their  issue,  the  preference  to 
those  who  are  of  the  half-blood  only,  in  the  ^ame  degree, 
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but  admits  the  latter  to  the  next  place  in  the  succes- 
sion (z).  Thus  if  the  father  have  a  son  A.,  by  one  venter, 
and  two  sons,  B.  and  C,  and  a  daughter,  by  another 
Tenter,  and  B.  purchases  land,  and  dies  without  issue, 
and  the  father  be  also  dead,  C,  the  younger  brother,  or 
on  failure  of  C.  and  his  issue,  the  sister,  shall  succeed  in 
preference  to  A.,  the  elder  brother.  But  the  latter  (though 
only  of  the  half-blood,)  and  his  issue,  will  succeed  in  pre- 
ference to  any  collateral  relation  not  descended  from  B.'s 
father,  though  of  the  whole  blood  with  B.  So  on  the  death 
of  John  Stiles  the  purchaser,  without  issue,  his  father 
Oeofirey  being  also  dead,  he  will  be  succeeded,  not  only 
by  his  elder  brother,  or  his  second  brother  Oliver,  but  even 
by  his  sisters  Bridget  and  Alice,  in  preference  to  his  half^ 
brother,  the  son  of  his  mother  Lucy  and  Lewis  Gay,  who 
cannot  indeed  inherit  until  the  paternal  line  are  ex- 
hausted; for  his  mother  (who,  by  the  fifth  rule,  must  take 
before  him,)  cannot  (by  the  sixth  rule)  take  while  any  of 
the  paternal  line  remains.  But  the  son  of  Lucy  and  Lewis 
Gay  (and  his  issue  afler  him)  will  stand  next  to  his 
mother,  in  the  order  of  succession,  and  in  preference  to 
any  other  collateral  relation  of  John  Stiles  ex  parte  ma" 
terndy  though  of  the  whole  blood  with  John  Stiles. 

In  the  admission  of  the  half-blood,  the  act  introduces  a 
new  principle  of  inheritance;  for,  as  the  law  before  stood, 
the  half-blood  (like  the  lineal  ancestor)  were  totally  ex- 
cluded, and  the  land  would  rather  escheat  to  the  lord  than 
go  to  any  kinsman  (however  near),  bearing  that  kind  of 
relation  to  the  person  from  whom  descent  was  to  be  traced. 
Therefore  A.  in  one  of  the  cases  just  supposed,  and  the  son 
of  Lucy  and  Lewis  Gay  in  the  other,  would  have  been  ab- 
solutely incapable  of  the  succession.  Nay,  even  when  a 
father  died,  and  his  lands  descended  to  his  eldest  son  A. 
who  entered  thereon,  and  died  seised  without  issue,  still 
B.  the  son  of  the  same  father,  by  another  venter,  could  not 

(t)  3  &  4  Will.  4.  c.  106,  s.  9. 
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be  heir  to  these  landSi  becaoJse  he  was*  oidy  of  the  half- 
blood  to  A.  the  person  last  seised;  but  they  would  descend 
to  a  sister  (if  ilny)  of  the  whole  blood  to  A.,  [[for  in  such 
cases  the  maxim  was,  that  poMsenio  fratriM  fucit  sorornm 
esu  h^tredem.  Yet  if  A.  had  died  without  entry,  then  B. 
might  have  inherited;  not  as  heir  to  A.  his  half«>br6ther» 
but  as  heir  to  their  common  fkther,  who  ifzs  the  perscm 
last  actually  seised  (a).]] 

This  exclusion  of  the  half-blood  was  a  feature  almotft 
peculiar  to  the  law  of  England  (&);  and  (it  must  be  added) 
one  of  the  most  harsh  and  unreasonable  aspect.    Its  Tin*- 
dication  was  rested  entirely  upon  the  plea  that  it  ought  to 
be  considered  as  a  mere  auxiliary  rule,  to  carry  into  effect 
that  principle  of  the  feudal  law  which  required  the  heir  to 
derive  his  blood  fh>m  the  purchaser.    For  as  it  was  a  con- 
sequence from  this  principle,  (as  already  shown)  that  the 
collaterals  of  the  deceased  purchaser  could  only  be  let  in 
by  supposing  them  to  be  lineal  descendants  of  some  one 
of  his  ancestors,  from  whom  the  estate  had  been  originally 
derived,  so  it  was  obvious  that  those  related  to  him  of  the 
whole  blood  were  in  general  more  proper  subjects  for  that 
supposition,  than  those  of  the  half-blood.    This  results 
from  the  consideration  that  he  who  is  the  kinsman  of  the 
whole  blood  to  the  person  deceased  can  have  no  ances- 
tors beyond  or  higher  than  the  common  stock,  but  what 
are  equally  the  ancestors  also  of  the  deceased,  and  vict 
versa;  and  therefore  is  very  likely  to  be  derived  from  that 
unknown  ancestor  of  his  from  whom  the  inheritance  is 
supposed  to  have  descended.    But  a  kinsman  of  the  half- 
blood  in  the  same  degree  with  the  other,  is  not  so  pro- 
bably sprung  from  the  same  original  purchaser,  for  he  has 
but  one  half  his  ancestors  above  the  common  stock  with 
the  deceased,  the  same. 

[To  illustrate  this  by  example: — Let  there  be  John 
Stiles  and  his  brother  Francis,  by  the  same  father  and 

(«)  3  BU  Com.  337.  (h)  Ibid.  33S. 
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[[mother^  and  another  brother  bom  of  the  same  mother  by 
Lewis  Gay,  a  second  husband.     Now  if  John  dies  seised 
of  lands,  but  it  is  uncertain  whether  they  descended  to 
him  from  his  father  or  mother,  in  this  case  his  brother 
Francis  of  the  whole  blood  is  sure  to  be  in  the  line  of 
descent  from  the  first  purchaser,  whether  it  were  the  line 
of  the  father  or  the  mother.     But  the  mother's  son  by 
Lewis  Cray  is  to  the  full  as  likely  not  to  be  descended 
from  the  original  purchaser  as  to  be  descended,]]  and 
there  is  consequently  no  reasonable  presumption  of  his 
being  derived  from  the  original  purchaser.    It  was  argued, 
therefore,  by  the  apologists  of  the  ancient  rule  of  exclu- 
sion^  that  it  should  not  be  thought  hard  that  collateral 
relations  of  the  half  blood  should  be  disinherited ;  for  as 
they  owed  their  admission  only  to  the  fiction  that  they 
were  the  issue  of  an  imaginary  purchaser,  it  was  just  to 
exclude  them  in  every  case  where,  supposing  that  pur- 
chaser to  have  really  existed,  there  would  be  no  fair 
reason  to  suppose  that  they  could  in  truth  have  descended 
from  him(c).     It  was  obvious,  however,  even  to  the  apo- 
logists themselves,  that  the  exclusion  was  carried  farther 
in  practice  than  the  principle  on  which  it  was  founded 
would  warrant ;  for  a  kinsman  of  the  half  blood  to  the 
deceased,  supposing  him  to  have  derived  the  estate  from 
some  unknown  ancestor,  would  in  sdme  instances  have 
the  same  chance  of  being  descended  from  that  ancestor 
as  a  kinsman  of  the  whole  blood  in  remoter  degree,  and 
in  other  instances  a  much  greater.    Thus  a  brother  of  the 
half  blood  would  have  the  same  chance  as  an  uncle  of 
the  whole,  on  the  same  side,  and   more  than   a  great- 
uncle  (u);  and  yet,  in  these  instances,  the  remoter  kinsman 
was  always  admissible,  while  the  nearer  was  incompetent 
to  succeed.    The  rule  of  exclusion  was,  besides,  (as  we  have 
seen)  applied  even  where  the  deceased  tenant  did  not  take 
by  purchase,  but  by  descent,  and  had  a  relative  of  the  half 

(c)  See  note  b^  Christian,  2  Bl.  Cpm,  p.  231. 
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blood  known  to  be  descended  as  well  as  himself  from  the 
purchaser.  P^his  was  universally  allowed  to  carry  a  hard- 
ship with  it^  even  upon  feodal  principles;  for  as  the  estate 
notoriously  descended  from  the  father,  and  as  both  the  bro- 
thers confessedly  sprung  from  him,  it  was  demonstrable 
that  the  half-brother  must  be  of  the  blood  of  the  purchaser, 
who  was  either  the  father  or  one  of  the  father's  ancestors. 
And  indeed  it  should  seem  as  if  originally  the  custom  of 
excluding  the  half  blood,  in  Normandy,  extended  only  to 
exclude  ^frater  uierinus  where  the  inheritance  descended 
a  patre,  and  vice  verid{d);  and  possibly  in  England  also, 
as  even  with  us  it  remained  a  doubt  in  the  time  of  Brae- 
ton  and  of  Fleta  whether  the  half  blood  on  the  father's 
side  was  excluded  from  the  inheritance  which  originally 
descended  from  the  common  father,  or  only  from  such  as 
descended  from  the  respective  mothers,  and  from  newly 
purchased  lands.  So  also  the  rule  of  law,  as  laid  down 
by  our  Fortescue  (tf )',  extends  no  farther  than  this, 
frater  fratri  nterino  non  succedet  in  hareditate  patemA, 
It  is  moreover  worthy  of  observation,  in  this  place,  that 
the  crown  (which  is  the  highest  inheritance  in  the  nation) 
always  by  law  descended  (as  it  still  does)  to  the  half  blood 
of  the  preceding  sovereign  (/),  so  that  it  be  the  blood  of 
the  first  monarch  of  the  reigning  family  who  was  con'- 
queror  (which  in  feudal  language  is  the  same  as  purchaier) 
of  the  realm.  Thus  it  actually  did  descend  from  King 
Edward  VI.  to  Queen  Mary,  and  from  her  to  Queen  Eliza- 
beth, who  were  respectively  of  the  half  blood  to  each 
other.  For  though  none  can  be  a  claimant  to  the  crown 
unless  known  to  be  descended  from  the  original  stock 
(which  was  formerly  King  William  the  Norman,  and  is 
now,  by  act  of  parliament  (jr),  the  Princess  Sophia  of 
Hanover,)]]  while  there  remain  heirs  of  her  body  (being 
protestants),  Qyet  when  such  descent  is  known,  the  feudal 

(d)  Or.  CoQStom.  c.  25.  (/)  Plowd.  245 ;  Co.  Litt.  15  b. 

(e)  Fort.  De  Laud.  Leg.  Ang.  c.  5.         (g)  12  &  13  Wm.  3,  c.  2. 
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[[mle  is  sfttisfiedy  whether  he  be  related  to  the  laat  sore'- 
reign  by  the  whole,  or  by  the  half  blood.  Upon  the  same 
-priticiple,  in  titles  of  honour  (A)  and  in  all  estates  tail  (i), 
half  blood  was  never  an  impediment  to  the  descent^)]  be- 
cause in  these  cases  the  pedigree  from  the  first  donee  must 
be  strictly  proved ;  and  the  feudal  maxim  is  consequently 
carried  into  effect,  without  resorting  to  any  auxiUary  rule. 
But  now,  as  we  have  seen,  the  maxim  which  excluded  the 
half  blood  has  given  way  in  every  case,  to  a  sounder  and 
more  satisfactory  principle.  Having  been  long  generally 
disapproved,  as  founded  on  defective  reasoning  and 
opposed  to  natural  justice,  it  was  at  length  abolished  by 
the  above-mentioned  act  of  3  ft  4  Wm.  IV.  o*  106,  the 
provision  of  which,  as  regards  this  subject,  is  expressed 
in  the  following  terms : — "  That  any  person  related  to  the 
"  person  from  whom  the  descent  is  to  be  traced  by  the  half 
*^  blood  shall  be  capable  of  being  his  heir ;  and  the  place 
"  in  which  any  such  relation  by  the  half  blood  shall  stand 
''  in  the  order  of  inheritance,  so  as  to  be  entitled  to  in- 
**  herit,  shall  be  next  after  any  relation  in  the  same  degree 
"  of  the  whole  blood  and  his  issue^  where  the  common 
**  ancestor  shall  be  a  male,  and  next  after  the  common 
"  ancestor,  where  such  common  ancestor  shall  be  a  female; 
"  so  that  the  brother  of  the  half  blood  on  the  part  of  the 
"  fkthei*  shall  inherit  next  after  the  sisters  of  the  whole 
*'  blood  on  the  part  of  the  father  and  their  issue,  and 
*'  the  brother  of  the  half  blood  on  the  part  of  the  mother 
"  shall  inherit  next  after  the  mother(*)." 

Having  now  treated  of  the  several  rules  of  which  we 
Conceive  the  law  of  descent  to  consist,  we  may  remark,  as 
the  result  of  the  investigation,  that  upon  the  death  of 
the  owner  of  an  estate  in  fee  simple,  we  are  to  ascertain 
the  heir,  by  considering,  first,  who  was  the  purchaser  of 
that  estate,  according  to  the  sense  which  the  statute  has 
affixed  to  the  term ;  and  we  are  then  to  look  for  the  heir, 

(A)  Co.  Litt  16.  (fc)  3  &  4  Will.  4,  c.  106,  a.  9. 

CO  LiU.;s8.l4,16b. 
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firsty  among  his  issue,  where  the  heir  will  be  his  descendant 
next  to  him  in  blood,  but  subject  to  the  principles  as  to 
sex,  primogeniture,  and  representation ;  and  failing  these, 
among  his  lineal  ancestors,  or  their  issue ;  where  the  heir 
will  be  his  lineal  ancestor  next  in  blood  in  the  preferable 
line,  or  the  issue  of  such  ancestor,  if  deceased ;  applying 
the  same  law  of  succession  as  in  the  case  of  the  purchaser's 
issue,  and  also  the  principle  which  prefers  the  whole  to 
the  half  blood. 

Before  we  conclude  this  branch  of  our  inquiries,  how- 
ever, it  may  not  be  amiss  to  apply  the  rules  more  particu- 
larly, and  to  supply  the  reader  with  a  short  sketch  of  the 
manner  in  which  we  must  search  for  the  heir  of  a  person, 
as  John  Stiles,  who  dies  entitled  to  land  which  he  acquired 
otherwise  than  by  inheritance,  and  of  which,  therefore, 
he  was  the  purchaser. 

In  the  first  place  succeeds  the  eldest  son,  Matthew 
Stiles,  or  his  issue,  No.  1.  If  he  and  his  heirs  be  extinct, 
then  GKlbert  Stiles,  and  the  other  sons  respectively  in 
order  of  birth,  and  their  issue.  No.  2.  In  default  of  these, 
all  the  daughters  together,  Margaret  and  Charlotte  Stiles, 
or  their  issue.  No.  3.  On  failure  of  the  descendants  of 
John  Stiles,  his  father  Geoffrey  (being  his  nearest  lineal 
ancestor  in  the  preferable  line,)  is  admitted.  No.  4.  Then 
the  issue  of  his  father,  viz.  first,  Francis  Stiles,  the  eldest 
brother  of  the  whole  blood,  or  his  issue.  No.  5 ;  then  Oliver 
.  Stiles  and  the  other  whole  brothers  respectively,  in  order 
of  birth,  or  their  issue,  No.  6 ;  then  the  sisters  of  the  whole 
blood  all  together,  Bridget  and  Alice  Stiles,  or  their  issue. 
No.  7;  then  the  son  of  Geoffrey  (the  paternal  brother  of 
the  half  blood).  No.  8,  or  his  issue;  and  the  paternal  sisters 
of  the  half-blood,  No.  9,  or  their  issue.  In  default  of  them, 
George  Stiles,  the  paternal  grandfather,  is  admitted.  No.  10, 
and  then  his  issue,  viz.  first  his  issue  of  the  whole  blood 
with  John,  No.  11,  then  his  issue  of  the  half-blood  with 
John,  No.  12.  In  defect  of  these,  Walter  Stiles,  the  pa- 
ternal grandfather's  father  is  admitted.  No.  \3.    Then  th^ 
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issue  of  Walter,  viz.  first  his  issue  of  the  whole  blood  with 
John,  No.  14.  Then  his  issue  of  the  half-blood,  No.  15. 
In  default  of  these,  Richard  Stiles,  the  paternal  grand- 
father's paternal  grandfather  is  admitted.  No.  16,  or  his 
issue.  No.  17(/),  and  so  on,  in  the  paternal  line  of  Walter 
Stiles,  in  infinitum.  In  failure  of  this,  (that  is,  supposing 
the  decease  of  Richard,  and  of  all  his  maternal  and  pa- 
ternal ancestors,  and  the  failure  of  their  issue  both  of  the 
whole  and  of  the  half  blood,)  we  are  next  to  resort  to  the 
maternal  line  of  Walter  Stiles,  rather  than  of  a  nearer 
male  ancestor;  and  the  paternal  grandfather's  paternal 
grandmother,  Anne  Stiles,  No.  18,  will  consequently  be 
the  person  next  entitled  to  succeed,  and  so  on  in  the 
maternal  line  of  Walter  Stiles,  in  infinitum.  In  failure 
of  which  we  are  to  resort  to  the  maternal  line  of  George 
Stiles;  and  the  paternal  grandfather's  mother.  Christian 
Stiles,  No.  19,  will  be  the  person  next  entitled,  and 
then  her  issue  of  the  half-blood  to  John,  No.  20.  Then 
the  paternal  grandfather's  maternal  grandfather,  Wil- 
liam Smith,  No.  21 ;  and  then  his  issue.  No.  22;  and  so 
on  in  the  paternal  line  of  Christian  Stiles,  in  infinitum. 
On  failure  of  which,  we  are  to  resort  to  her  maternal  line; 
and  the  paternal  grandfather's  maternal  grandmother, 
Jane  Smith,  No.  23,  will  be  the  person  next  entitled,  and 
so  on  in  the  maternal  line  of  Christian  Stiles,  in  infinitum. 
On  failure  of  which  we  are  to  resort  to  the  maternal  line 
of  OeoiFrey  Stiles;  and  the  paternal  grandmother  Cecilia 
Stiles,  No.  24,  will  be  the  person  next  entitled;  and  then 
her  issue  of  the  half-blood  to  John,  No.  25.  Then  the 
paternal  grandmother's  father,  Luke  Kempe,  No.  26;  then 
his  issue  of  the  whole  blood  to  John,  No.  27.  Then  his 
issue  of  the  half-blood  to  John,  No.  28.  Then  the  pa- 
ternal grandmother's  paternal  grandfather,  Thomas 
Kempe,  No.  29.  Then  his  issue,  No.  30,  and  so  on,  in  the 
paternal  line  of  Luke  Kempe,  in  infinitum.  In  failure  of 
which  we  are  to  resort  to  his  maternal  line;  and  the  pa- 
ternal grandmother's  paternal  grandmother,  Sarah  Kempe, 
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No.  31^  will  be  the  person  next  entitled ,«  and  bo  on  in  the 
maternal  line  of  Ltike  Kempe,  in  infitdium.  On  failure  of 
which  we  are  to  resort  to  the  maternal  line  of  Cecilia 
Btiles;  and  the  paternal  grandmother's  mother^  Frances 
KempCy  No.  32,  will  be  the  person  next  entitled*  Then 
her  issue  of  the  half-blood  to  John,  No.  83.  Then  the  pa- 
ternal grandmothe/fil  maternal  grandfather,  Charles  Hok 
land,  No.  34;  then  his  issue,  No.  35;  and  so  on  in  the  pa- 
ternal line  of  Prances  Kempe,  in  inJtMtum.  In  fkilnre  of 
which  we  are  to  reiftort  to  the  maternal  line  of  Frances 
Kempe  $  and  the  paternal  grandmother's  maternal  grand- 
mother, Mary  Holland,  No.  86,  will  be  the  person  next 
entitled;  and  so  on  in  the  maternal  line  of  Frances 
Kempe,  in  infinitum.  In  failure  of  which,  the  paternal 
blood  of  John  Stiles  entirely  fkiling,  recourse  must  then, 
and  not  before,  be  had  to  his  maternal  relations,  or  the 
blood  of  the  Bakers,  Nos*  37,  38,  39,  40,  41,  42,  43,  44, 
46,  46,  47;  the  Bates's,  No.  48;  the  Willis's,  Nos.49,60, 
61,  62;  the  Carters,  No.  63;  the  Thorpes,  Nos.  64,  66, 
66,  67,  68,  69,  60;  the  Bishops,  No.  61;  the  Whites, 
Nos.  62,  63,  64,  66;  and  the  Wardd,  No.  66,  in  the  same 
regular  successite  order  ad  in  the  pateinal  line. 

We  have  thus  seen  how  land  is  acquired  by  descent  in 
fee  simple.  But  before  we  conclude  the  chapter,  it  will 
be  proper  to  notice  some  miscellaneous  points  of  law,  con- 
nected with  this  title. 

1.  We  may  remark,  that  in  order  to  make  the  title 
complete,  where  the  estate  descended  is  in  possession, 
the  heir  is  required  to  make  entry  on  the  land;  for  until 
then  he  is  said  to  have  a  seisin  in  law  only,  and  not 
in  deed;  and  is  incompetent  to  bring  any  action  of  tres- 
pass for  injuries  committed  to  the  land  (/).  If  the  estate 
be  in  expectancy,  he  has  of  course  no  right  of  entry  until 
the  particular  interest  determines}  but  if  it  be  a  reversion 

(0  Bic«  Ab«  Traspait  (C))  Browniog  v.  fi«too,  Plowd.  142 ;  GoodtiU<  v, 
Newman,  3  Wils.  516. 
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or  remaiiuler  immediately  expectant  on  an  estate  for 
yeoTiy  the  possession  of  the  particular  tenant  operates 
upon  a  principle  before  explained,  as  that  of  the  heir, 
whose  seisin  is  in  that  case  considered  as  a  seisin  in  deed^ 
and  not  in  law  only(m).  The  distinction,  however,  between 
these  kinds  of  seisin,  as  regards  the  heir,  has  recently  lost 
much  of  its  importance — which  chiefly  resulted  from  this 
consideration — ^that  until  entry  he  could  not  become  the 
root.of  a  fltture  descent;  and  this  is  a  capacity  which  can 
no  longer  in  any  case  attach  to  him,  as  by  the  new  proyi* 
ston  of  the  Inheritance  Act,  the  purchaser  is  now  the  only 
root  from  which  descent  can  be  traced. 

2.  Both  by  the  effect  of  the  provisions  just  referred  to> 
and  by  the  principle  of  the  ancient  law,  the  estate  which 
a  man  has  acquired  by  descent,  retains  in  his  hands  its 
former  quality,  of  descending  only  to  the  blood  of  the 
same  purchaser,  so  that,  on  decease  of  the  owner,  none  of 
his  relations  on  the  mother's  side  can  ever  be  entitled  to 
succeed,  supposing  the  estate  to  have  descended  to  him  in 
the  paternal  line,  nor  f)ite  versd  any  relation  on  the 
ikther^S  side,  if  it  came  in  the  maternal  line,  except  only 
where  upon  failure  of  one  line  there  happens  to  be  some 
person  in  the  other,  who  is  also  of  the  blood  of  the  pur- 
chaser, as  may  be  the  case  where  the  owner's  parents 
have  been  connected  by  consanguinity.  In  this  respect 
the  title  by  descent  diifers  remarkably  from  that  by  pur- 
chase; for  by  the  latter  [[the  estate  acquires  a  new  inhe- 
ritable quality,  and  is  descendible  to  the  owner's  blood 
in  general,^  that  is,  first  to  those  of  the  paternal,  and  then 
to  those  of  the  maternal  line.  And  from  this  it  follows, 
that  if  a  person  who  has  acquired  an  estate  by  descent 
conveys  it  to  a  new  purchaser,  the  line  of  descent  is 
broken;  and  even  if  that  purchaser  conveys  it  back  again 
to  him,  the  interruption  still  continues^  for  the  former 
owner  will  theti  hold  it  as  by  purchase^  and  not  as  by 

(m)  Ca  Lilt  15  ft;  Doe  v.  Keen,  7  T.  R.  890}  Doe  v.  Whichelo,  6  T.  R. 
213. 
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descent^  and  will  therefore  be  able  to  transmit  it  to  his 
heirs  on  either  side.  Thus^  if  a  man  seised  of  lands  as 
heir  on  the  part  of  his  mother  (and  which  consequently 
no  relation  on  the  father*s  side  can  inherit,)  conveys  them 
to  another,  and  afterwards  obtains  a  reconveyance  of 
them,  to  hold  to  him  and  his  heirs,  and  then  dies  without 
issue,  his  heirs  on  the  part  of  his  father  shall  inherit,  and 
in  preference  to  those  on  the  mother's  side(n).  But  a 
mere  alteration  in  the  quality  or  circumstances  of  an  estate 
will  not  break  the  descent;  and  therefore  if  parceners 
make  partition  of  their  land,  they  are  still  in  of  their  re- 
spective shares  by  inheritance,  though  those  shares  are  no 
longer  held  in  coparcenary,  but  in  severalty. 

3.  The  heir  is  liable,  out  of  an  estate  taken  by  descent 
in  fee  simple,  to  be  charged  with  the  debts  of  the  ancestor 
from  whom  it  descended  (o).  This  liability  has  always  at- 
tached to  him  in  the  courts  of  the  common  law,  in  respect 
of  the  ancestor's  special  obligations,  (or,  in  legal  langus^e, 
those  accruing  by  specialty);  which  consist  of  two  kinds, 
either  matters  of  record,  (such  as  judgments  and  the  like(p), 
recorded  in  the  courts  of  justice,)  or  deeds,  (that  is,  con- 
tracts under  seal ;)  but  with  a  distinction  as  to  the  latter, 
between  deeds  in  which  the  ancestor  has  bound  himself 
and  his  heirs  eo  nomine,  and  those  in  which  the  heirs 
are  not  bound ;  for  to  these,  the  liability  of  the  heir  in  the 
courts  of  the  common  law  does  not  extend,  though  there 
is  a  remedy,  as  we  shall  presently  see,  in  equity.  Nor  is 
he  liable,  whatever  the  kind  of  obligation  may  be,  to  be 
charged  as  of  his  own  proper  debt;  but  only  so  far  as  he 
has  taken  in  his  character  of  heir,  an  estate  of  his  ancestor 
sufficient  (to  some  extent  at  least)  to  satisfy  the  debt ; 

(n)  Co.Litt«12b;  Doe  v.  Morgan,  by  the  same  conveyance.     See  the 

7T.R.  105;  iPiest  Est.  4(0,458,459.  Inheritance  Act,  3  &  4  Will.  4,  c. 

And  in  like  manner  the  descent  will  106,  s.  3. 

now  be  broken  where  a  person  who  took  (o)  Vide  Busfaby  v.  Dixon,  3  Bam. 

by  descent  makes  a  conveyance  (sub-  &  Cres.  298. 

sequent  to  31  Dec.  1833,)  although  (p)  VideHarbert'sca6e,3Rep.l2b. 
an  estate  should  be  limited  to  himtelf 
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which  sufficient  estate  in  the  law  is  called  assets,  from  the 
French  word  assez,  enough  (g).  These  assets,  however, 
may  consist  either  of  legal  or  equitable  estate;  for  by  the 
Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  10,  if  any  cestui  que 
trust  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to 
his  heir,  the  trust  shall  be  assets  by  descent,  and  the  heir 
liable  to  be  charged  with  the  same  in  the  same  manner  as 
if  it  were  ah  estate  at  common  law. 

But  though  the  heir  was  always  subject  to  this  liability 
for  the  specialty  debtd  of  his  ancestor  (to  the  extent  at 
least  of  the  legal  estate  inherited),  it  did  not  formally  ex- 
tend to  a  devisee,  or  person  taking  the  estate  of  the  de- 
ceased by  devise  under  his  will;  and  therefore  to  protect 
creditors  from  such  devises  as  might  tend  to  their  pre- 
judice, it  was  provided,  by  statute  3  &  4  William  and 
Mary,  c.  14,  called  the  Statute  of  Fraudulent  Devises, 
(repealed,  but  with  a  re-enactment  of  this  provision  by 
11  Geo.  IV.  and  1  Will.  IV.  c.  47  (r),)  that  where  a  de- 
ceased person  shall  have  devised  any  real  estate,  without 
making  it  subject  to  the  payment  of  his  debts,  his  devisee 
shall  be  liable  to  be  charged  in  respect  of  the  real  estate 
so  devised.  In  the  same  manner  as,  and  jointly  with,  the 
heir;  and  a  creditor  bringing  an  action  at  law  for  that 
purpose,  shall  be  entitled  either  to  make  the  devisee  a 
joint  defendant  with  the  heir,  or  to  sue  the  devisee  alone, 
where  there  is  no  heir  liable. 

Still,  however,  the  law  afforded  no  remedy  against  the 
real  estate  of  a  deceased  person  (whether  in  the  hands  of 
an  heir  or  devisee)  to  that  large  and  important  class  of 
creditors  who  claim  upon  simple  contract  (or  contract 
without  specialty),  nor  to  those  claiming  under  deeds  in 
which  it  happens  that  the  heirs  are  not  expressly  bound. 
There  have  been  few  defects  perhaps  in  the  English  juris- 

(f )  2  fil.  Ceni.  343, 244.  ttatute  has  been  etplaioed  and  amend- 

(r)  Ai  to  these  statutes  vide  Wilson  ed,  as  to  certain  ef  iu  proTisions,  by  2 

V.  Knnbley,  7  East,  128;   Farley  v.  &  3  Vict.  c.  60. 

Briant,  3  Ad.  &  £1. 839.    The  latter 
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prudence  more  calculated  to  excite  surprise  than  tlus,  or 
more  at  variance  with  the  natural  sense  of  justice.    And 
it  is  satisfactory^  therefore,  to  be  able  to  add  that  it  exists 
no  longer;  for  though  it  has  not  been  thought  convement 
to  alter  the  principle  of  the  common  law  in  this  particular, 
the  claims  of  creditors  of  every  class  are  now  effectually 
secured  through  the  medium  of  a  suit  in  equity.    Yet  the 
redress  came  late,  and  by  a  slow  and  cautious  advance. 
For  first  it  was  confined  to  the  case  where  the  deceased 
was  a  person  carrying  on  trade  within  the  meaning  of  the 
bankrupt  laws,  it  being  provided  by  47  Geo.  III.  sess.  2, 
c.  74,  and  afterwards  by  1 1  Geo.  IV.  and  1  Will.  IV.  c. 
47,  that,  in  a  case  of  that  description,  the  creditors  by 
simple  contract  should  be  entitled  by  a  suit  in  equity,  in 
such  manner  as  therein  mentioned,  to  enforce  payment 
out  of  the  real  estate  descending  on  his  heir,  or  devised 
by  his  will,  and  not  made  subject  to  the  payment  of  his 
debts.     But  now  by  3  &  4  Will.  IV.  c.  104,  it  is  enacted 
more  extensively — that  when  any  person  shall  die  seised 
of,  or  entitled  to  any  real  estate,  which  he  shall  not  by  his 
will  have  made  subject  to  the  payment  of  his  debts,  such 
estate  shall  be  considered  as  assets,  to  be  administered  in 
courts  of  equity,  for  payment  of  his  debts  as  well  on  simple 
contract  as  on  specialty.   To  secure,  however,  a  just  priority 
to  those  who  in  his  Ufetime  may  have  had  the  precaution 
to  place  their  claims  upon  a  basis  of  stronger  obligation, 
it  is  further  provided,  that  in  the  administration  of  assets 
by  courts  of  equity,  under  that  act,  all  creditors  by  spe- 
cialty in  which  the  heirs  are  bound  shall  be  paid  the  full 
amount  of  their  debts,  before  any  payment  is  made  to  cre- 
ditors by  simple  contract,  or  to  those  claiming  on  special- 
ties in  which  the  heirs  are  not  bound. 

4.  Such  being  the  properties  of  a  title  by  descent,  as 
distinguished  from  a  title  by  purchase,  it  becomes  impor- 
tant to  consider,  in  any  case  where  they  appear  to  come 
into  collision,  to  which  the  preference  shall  be  given  *by 
law. 
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First,  then,  a  man  will  take  by  purchase,  even  lands  of 
which  he  is  the  heir,  if  they  have  also  been  limited  to  him 
by  individual  designation  under  the  will  of  his  ancestor; 
as  where  a  testator  devises  lands,  in  fee  or  in  tail,  to  his 
*'  heir,"  or  to  the  person  by  name,  who  at  his  decease 
becomes  his  heir.    This  has  always  been  the  effect  of  the 
gift,  where  it  was  made  with  other  limitations  than  the 
course  of  descent  would  direct,  as  is  the  case  upon  every 
devise  in  tail;  but  where  the  gift  was  such  that  the  de- 
visee would  be  entitled  by  it  to  an  estate  in  fee,  and  pre- 
cisely of  the  same  quality  that  he  would  have  otherwise 
taken  by  descent,  the  rule  was  once  firmly  settled  that 
the  descent  should  take  effect,  and  that  nothing  should 
pass  under  the  devise;  for  the  law  gave  the  preference  to 
the  descent,  as  the  elder  title  («).    The  contrary  rule,  how- 
ever, which  is  manifestly  more  consonant  with  reason  and 
convenience,  is  now  established  by  the  legislature;   it 
being  provided  by  the  Inheritance  Act,  3  &  4  Will.  IV.  c. 
106  (sect.  3),  as  to  all  cases  without  distinction,  '*  that 
''  when  any  land  shall  have  been  devised  by  any  testator 
'^  who  shall  die  after  31st  December,  1833,  to  the  heir(Oy 
''  or  to  the  person  who  shall  be  the  heir  of  such  testator, 
''  such  person  shall  be  considered  to  have  acquired  the 
"  same  as  a  devisee,  and  not  by  descent." 

Secondly.  A  man  wiU  take  by  purchase,  lands  limited 
to  the  "  heirs,"  or  "  heirs  of  the  body"  (eo  nomine)  of  his 
ancestor,  by  the  conveyance  of  a  stranger,  provided  the 
limitation  fall  not  within  the  rule  in  Shelle/s  case(tf); 
otherwise  he  will  take  by  descent.  Thus  if  the  owner  of 
lands  conveys   them  to  A.   for  life,  remainder  to  the 

(f)  2  Bl.  Cora.  242 ;  2  SanDd.  by  of  seigoory,  where  the  heir  did  not 

Wms.  1,  n.  (4)i  1  Roll.  Ab.  626;  take  by  descent. 

Doe  V.  Timios,  1  Barn.  &  Aid.  630.  (t)  The  eflfect  of  a  devise  to  the 

This  is  the  reason  assigned  in  the  testator's  Aeirs  (in  the  plural)  was, 

books.     It  seems  probable  however  before  the  act,  similar  to  that  of  a  de- 

that  the  rule  had  a  feadal  object,  and  vise  to  his  A«tr,  and  seems  not  to  be 

that  it  was  intended  for  the  protection  altered  by  this  enactment, 

of  the  lord,  who  would  lose  the  fruits  (ti)  Vide  sup.  p.  308. 
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'*  heirs,'*  or  *»  heirs  of  the  body,**  of  B.,  and  B.  be  then  de 
ceased,  or  be  then  liting,  but  die  during  the  continuant 
of  the  particular  estate  (v),  the  person  who  at  the  time 
the  conreyance  in  the  first  case,  or  at  the  time  of  B/i 
death  in   the   second,    answers    the  description  of  hi 
"  heir,"  or  '*  heir  of  his  body,'*  will  take  as  purthaser;  anJ 
his  estate  will  be  a  fee  simple,  or  fee  tail,  as  the  case  majB^, 
be;  fof  such  words  amount  not  only  to  a  description  o^*« 
the  grantee,  but  to  a  limitation  of  th^  estate  which  he 
to  take(tf7).    But  if  the  life  estate  had  been  limited  to  B^ 
with  the  like  remainder,  B.  himself  would  then,  by  th4 
rule  in  Shelley's  case,  have  taken  an  estate  of  inheril 
or  in  other  words,  his  heir  would  have  taken  by  descent 
And  even  in  cases  of  the  first  description,  the  estate  ac 
quired  by  purchase  is  anomalous  as  regards  its  hereditai 
quality;  the  descent  being  traced  not  from  the  purchaser^ 
but  from  the  ancestor  named;  it  being  provided  byth< 
4th  section  of  the  act  just  cited,  "  that  when  any  personi 
**  shall  have  acquired  any  land  by  purchase,  under  a  Ifani-j 
**  tation  to  the  heirs,  or  to  the  heirs  of  the  body  of  any  of 
''  his  ancestors,  contained  in  an  assurance  executed  aftef 
*'  31st  December,  1833,  or  under  a  limitation  to  the  heirs^- 
^  of  to  the  heirs  of  the  body  of  any  of  his  ancestors  (or 
<^  under  any  limitation  having  the  same  efiect)  contained 
''  in  a  will  of  any  testator  who  shall  depart  this  life  after 
"  the  said  Slst  December,  1833,  then,  and  in  any  of  such 
**  cases,  such  land  shall  descend,  and  the  descent  of  it 
''  shall  be  traced,  as  if  the  ancestor  named  in  such  limita- 
**  tion  had  been  the  purchaser  of  such  land"(^)* 


(v)  If  B.  w«e  to  Mffive  A.  the  li-  (s)  The  law  wai  the  uoe  before 

mitotioD  in  remainder  would  ftdl,  for  Che  act  paieed,  in  every  caie  whoe 

want  of  a  penon  to  take;  for  ntmo  est  the  hein  oftht  body  took  to  immi'm  as 

hmm  tbMitditt  vide  tup.  p^  358*  porchafera }   Feanie»  by  Butler,  80, 

(w)  Co.  LItt  10  a,  319  b ;  1  Rol.  9th  edit 
Ab.  eS7;  2  Bl.  Com.  tt41  \  \  Prait. 
Ett  280,  462,  463. 


^T 


^r.  7.^ 
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CHAPTER  XII. 


OF   TITLE   BV   ESCHEAT. 


[[Escheat,  we  may  remember(a),  was  one  of  the  fruits  and 
consequences  of  feudal  tenure.  The  word  itself  is  origin- 
ally French  or  Norman(6),  in  which  language  it  signifies 
chance  or  accident;]]  but  with  us  it  is  applied  to  the  case 
where  the  tenant  of  lands  in  fee  dies  without  having 
aliened  them  in  his  life-time,  or  disposed  of  them  by  his 
last  will  and  testament,  and  leaves  no  heir  behind  him  to 
take  them  by  descent,  so  that  they  result  back  [[by  a 
kind  of  reversion,  to  the  original  grantor  or  lord  of  the 
fee(c).]]  And  here  it  is  to  be  observed,  that  the  pand  so 
escheating  afterwards  follows  the  seignory,  as  being  a 
fruit  thereof.  Therefore,  if  the  lord  was  entitled  to  the 
seignory  by  purchase,  the  land  escheated  will  descend  to 
his  heirs  general ;  if  by  descent,  they  will  be  inheritable 
only  by  such  of  his  heirs  as  are  capable  of  inheriting  the 
other(d).] 

[[In  order  to  complete  this  title  by  escheat,  it  is  neces- 
sary that  the  lord  perform  an  act  of  his  own,  by  entering 
on  the  lands  and  tenements  so  escheated  (e),  on  failure  of 
which,  or  by  doing  any  act  that  amounts  to  an  implied 
waiver  of  his  right,  as  by  accepting  rent  of  a  stranger  who 
usurps  the  possession,  his  title  by  escheat  is  barred  (/). 

(a)  See  p.  166.  with  other  real  actions,  is  now  abolish- 

(b)  Esehet  or  ^ehet,  formed  (Tom\h%      cd.      Where   the  crowo  is  entitled, 
verb  eichoir  or  iehoir,  to  happen.  the  course  is  to  issue  a  rommiuian  of 

(e)  11  Feiid.  86;  Co.  Litt.  13  a.         evheat,  see  Doe  v.  Redfern,  12  East, 
(d)  Co.  Litt.  13  a.  96. 

(f)  Formerly  he  might  either  enter  (/)  Bro.  Ab.  tit.  Acceptance,  25; 
or  sue  out  a  writ  ofneheat,  but  this,      Co.  Litt.  268. 

VOL.  I.  D  D 
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[[It  is  therefore  in  some  respect  a  title  acquired  by  his  own 
act^  as  well  as  by  act  of  law.  Indeed,  this  may  also  be 
said  of  descents  themselves,  in  which  an  entry  or  other 
seisin  is  required,  in  order  to  make  a  complete  title  ;3  but 
both  descent  and  escheat  rest  an  inchoate  title  at  least  in 
the  party,  without  the  active  interference  of  any  person 
whatever,  and  they  are  both  properly  referable,  therefore, 
to  the  same  head,  of  title  by  act  of  law.  And  though  Sir 
William  Blackstone  has  enumerated  escheat  as  one  of  the 
modes  of  purchase,  yet,  as  he  himself  observes,  [[the  lord 
is  more  frequently  considered  as  being  tUtimus  hcereSf  and 
therefore  taking  by  descent  in  a  kind  of  caducary  succes- 
sion, (^r) 

The  law  of  escheats  is  founded  upon  this  single  prin- 
ciple, that  the  blood  of  the  purchaser  is,  by  some  means 
or  other,  utterly  extinct  and  gone«:  and,  since  none  can 
inherit  his  estate  but  such  as  are  of  his  blood  and  consan- 
guinity, it  follows,  as  a  regular  consequence,  that  when 
such  blood  is  extinct,  the  inheritance  itself  must  fail;  the 
land  must  become  what  the  feudal  writers  denominate 
feudum  apertum,  and  must  result  back  again  to  the  lord 
of  the  fee,  by  whom,  or  by  those  whose  estate  he  hath, 
it  was  given. 

Escheats  are  frequently  divided  into  those  propter  de- 
fectum sanguinis  and  those  propter  delictum  tenentis :  the 
one  sort,  if  the  tenant  dies  without  heirs;  the  other,  if  his 
blood  be  attainted  (A).]]  And  we  purpose,  successivdy,  to 
advert  to  both,  distinguishing,  under  the  first,  several  dit^ 
ferent  cases  in  which  the  deficiency  of  inheritable  blood 
may  occur. 

[[1.  and  2.  The  first  two  cases,  wherein  inheritaUe  blood 
is  wanting,  may  be  collected  from  the  rules  of  descent 
laid  down  and  explained  in  the  preceding  chapter,  and 
therefore  will  need  very  little  illustration  or  comment. 
First,  when  the  tenant  dies  without  any  relations  on  the 
part  of  any  of  his  ancestors:  secondly,  when  he  dies  with- 
er) 2  fila.  Com.  245 ;  ace.  Co.  Lilt.  (A)  Co.  Litt  13  a,  92  b. 
18  b;  SM  the  last  chapter. 
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\jmt  any  relations  on  the  part  of  those  ancestors  from 
whom  his  estate  descended.]]  In  these  cases,  the  blood  of 
the  first  purchaser  is  at  an  end;  and  therefore  the  law  di- 
rectSy]]  upon  the  principle  already  referred  to,  [[that  the 
land  shall  escheat  to  the  lord  of  the  fee. 

3.  A  monster,  which  hath  not  the  shape  of  mankind,  but 
in  any  part  evidently  bears  the  resemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage;  but, 
although  it  hath  deformity  in  any  part  of  its  body,  yet  if 
it  hath  human  shape,  it  may  be  iMeir(t).  This  is  a  very 
ancient  rule  in  the  law  of  England  (ft);  and  its  reason  is 
too  obvious  and  too  shocking  to  bear  a  minute  discus- 
sion. The  Roman  law  agrees  with  our  own  in  excluding 
such  births  from  successions  (Z);  yet  accounts  them,  how- 
ever, children  in  some  respects,  where  the  parents,  or  at 
least  the  father,  could  reap  any  advantage  thereby  (m) 
(as  the  JIM  trium  liberarum,Hnd  the  like);  esteeming  them 
the  misfortune,  rather  than  the  fault  of  that  parent.  But 
our  law  will  not  admit  a  birth  of  this  kind  to  be  such  an 
issue  as  shall  entitle  the  husband  to  be  tenant  by  the 
curtesy  (n);  because  it  is  not  capable  of  inheriting.  And 
therefore,  if  there  appears  no  other  heir  than  such  a  pro- 
digious birth,  the  land  shall  escheat  to  the  lord. 

4.  Bastards  are  incapable  of  being  heirs.  Bastards,  by 
our  law,  are  such  children  as  are]]  neither  bom  nor  be- 
gotten in  lawful  wedlock(o).    [|[6uch  are  held  to  be  nuUius 

filiiy  the  sons  of  nobody;  for  the  maxim  of  law  is,  qui  ex 

(t)  Co.  Litt.  7  b.  Bract  1. 1,  c.  6,  s.  7,  and  1.  5,  tr.  5, 

(fc)  Qut  centra  foffnam  ku.mani  ge»  c.  30,  s.  10. 
ntru  eoKVino  nur€  preenaniMur,  ut  ti  (1)  H.  1, 6,  14. 

muliir   numstrotum   vel  prodigionim  (m)  Ff.  50,  16,  135;   Paul.  4, 

mixa  iit,  inter  Uberog  non  compuUntur,  sent.  9,  s.  63. 
Partui  tamen,  eui  natura  aliquantU'  (n)  Co.  Litt.  29  b. 

lum  addiderit  vel  diminuerit,  ut  ti  hx  (p)  "  Baitards  bj  our  law  are  luch 

vel  tantum  quatuor  digites  halmerit,  "  children  as  are  not  born  either  in 

bene  debet  inter  liberM  eonnvmerari :  **  lawful  wedlock  or  within  a  compe- 

et,  ii  membra  tint  inutilia  aut  tortuotaf  "  tent  time  after  its  determination."-^ 

non  tamen  e»t  partus  monjtrMiM.—  2  Bl.  Com.  247. 
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[damnato  coitu  lumcuntury  inter  liberos  non  comjmtaniur{p). 
Being  thus  the  sons  of  nobody,  they  have  no  blood  in 
them,  at  least  no  inheritable  blood;  consequently  none  of 
the  blood  of  the  first  purchaser,  and  therefore,  if  there  be 
no  other  claimant  than  such  illegitimate  children,  the  land 
shall  escheat  to  the  lord  (9).  The  civil  law*  differs  from 
ours  in  this  point,  and  allows  a  bastard  to  succeed  to  an 
inheritance,  if  after  its  birth  the  mother  was  married  to 
the  father  (r):  and  also  if  the  father  had  no  lawful  wife 
or  child,  then,  even  if  the  concubine  was  never  married  to 
the  father,  yet  she  and  her  bastard  son  were  admitted 
each  to  one-twelfth  of  the  inheritance  (s);  and  a  bastard 
was  likewise  capable  of  succeeding  to  the  whole  of  his 
mother's  estate,  although  she  was  never  married;  the 
mother  being  sufficiently  certain,  though  the  father  is 
not  (0*  But  our  law  in  favour  of  marriage  is  much  less 
indulgent  to  bastards. 

There  is  indeed  one  instance  in  which  our  law  has 
shown  them  some  little  regard;  and  that  is  usually 
termed  the  case  of  bastard  eigne  and  mulier  puisne.  This 
happens  when  a  man  has  a  bastard  son,  and  afterwards 
mames  the  mother,  and  by  her  has  a  legitimate  son,  who 
in  the  language  of  the  law  is  called  a  mulier y  or,  as  Glan- 
vil(tt)  expresses  it  in  his  Latin,  jilius  mulieratus;  the 
woman  before  marriage  being  concubiruty  and  afterwards 
mulier.  Now  here  the  eldest  son  is  bastard,  or  bastard 
eigne;  and  the  younger  son  is  legitimate,  or  mulier  puisne. 
If  then  the  father  dies,  and  the  bastard  eigne  enters  upon 
his  land,  and  enjoys  it  to  his  death,  and  dies  seised  there- 
of, whereby  the  inheritance  descends  to  his  issue;  in  this 
case  the  mulier  puisniy  and  all  other  heirs,  (though  minors, 
married  women,  or  under  any  incapacity  whatsoever)  are 
totally  barred  of  their  right  (x).    And  this,  1.  As  a  pu- 

(p)  Co.  Liu.  6  a  ;   Bract.  1.  1,  c.          (0  Cod.  6,  57,  5. 

6,  ».  7.  <«)  L.7,  c.  1. 

(q)  Finch,  Law,  117.  (x)  LiU.  s.  399.   The  rule  also  ap- 

(r)  Nov.  89,  c.  8.  plies  as  to  bastard  daughters ;    Co. 

(«)  Ibid.  c.  13.  Litt  244  a. 
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[[nishment  on  the  mulier  for  his  negligence,  in  not  entering 
during  the  bastard^s  life,  and  evicting  him.  2.  Because  the 
canon  law  (following  the  civil)  did  sllovf^ixch  bastard  eigne 
to  be  legitimate,  on  the  subsequent  marriage  of  his  mother; 
and  therefore  the  laws  of  England  (though  they  would  not 
admit  either  the  civil  or  canon  law  to  rule  the  inherit- 
ances of  this  kingdom,  yet)  paid  such  a  regard  to  a  person 
thus  peculiarly  circumstanced,  that,  after  the  land  had  de- 
scended to  his  issue,  they  would  not  unravel  the  matter 
again,  and  suffer  his  estate  to  be  shaken.  But  this  indul- 
gence was  shewn  to  no  other  kind  of  bastard;  for  if  the 
mother  was  never  married  to  the  father,  such  bastard 
could  have  no  colourable  title  at  all(y). 

As  bastards  cannot  be  heirs  themselves,  so  neither  can 
they  have  any  heirs  but  those  of  their  own  bodies.  For 
as  all  collateral  kindred  consists  in  being  derived  from 
the  same  common  ancestor,  and  as  a  bastard  has  no  legal 
ancestors,  he  can  have  no  collateral  kindred;  and,  conse- 
queptly,  can  have  no  legal  heirs,  but  such  as  claim  by  a 
lineal  descent  from  himself.  And  therefore  if  a  bastard 
purchases  land,  and  dies  seised  thereof  without  issue,  and 
intestate,  the  land  shall  escheat  to  the  lord  of  the  (ee(z)r\ 
But  though  the  descent  from  a  bastard  is  necessarily  con- 
fined to  his  issue,  yet  he  is  capable  of  holding  land  in  fee 
simple,  in  such  sense  at  least  that  he  may  make  an  un- 
limited alienation  of  it,  and  that  his  alienee  will  take  an 
estate  to  his  heirs  general  (a). 

[[5.  Aliens  also(&)  are  incapable  of  taking  by  descent, 
or  inheriting  (c);  for  they  are  not  allowed  to  have  any  in- 


(y)  Litt.  s.  400 ;  Blackstone  here 
gives  as  an  additional  reason  for  the 
rule  as  to  l>astard  eign^,  that  "  the 
"  law  will  not  suflfer  a  man  to  be 
"  bastardized  after  his  death,  who  en- 
"  lered  as  heir,  and  died  seised,  and 
'*  so  passed  for  legitimate  in  his  life- 
*'  time;"  2  Bl.  Com.  248.  And  the 
same  reason  is  given  in  Co.  Litt. 


244  a.  But  there  is  no  other  case  in 
which  the  temporal  courts  allow  the 
maxim  that  a  man  shall  not  be  bas- 
tardized after  his  death ;  see  Co.  Litt. 
by  Butler,  244  b,  n.(l) 

(t)  Bract.  1. 2.  c.  7 ;  Co.  Litt.  244. 

(a)  I  Prest.  Est.  468. 

(b)  As  to  these,  vide  sup.  124. 

(c)  Co.  Lilt.  6  a. 
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[[heritable  blood  in  them;  rather  indeed  upon  a  principle  of 
national  or  civil  policy,  than  upon  reasons  strictly  feudal. 
Though,  if  lands  had  been  suffered  to  fall  into  their  hands 
who  owe  no  allegiance  to  the  crown  of  England,  the  de- 
sign of  introducing  our  feuds,  the  defence  of  the  kingdom 
would  have  been  defeated.  Wherefore,  if  a  man  leaves 
no  other  relations  but  aliens,  his  land  shall  escheat  to 
the  lord. 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with 
bastards;  but  as  they  are  also  disabled  to  hold  by  pur- 
chase (cf),  they  are  under  still  greater  dtsabiUties,  And,  as 
they  can  neither  hold  by  purchase,  nor  by  inheritance,  it 
is  almost  superfluous  to  say  that  they  can  have  no  heirs, 
since  they  can  have  nothing  for  an  heir  to  inherit;  but  so 
it  is  expressly  holden(e),  because  they  have  not  in  them 
any  inheritable  blood.)] 

Therefore,  if  an  alien  be  made  a  British  .subject  or  de- 
nizen (as  he  is  in  that  case  called)  [[by  the  king's  letters- 
patent,  and  then  purchases  lands,  (which  the  law  allows 
such  a  one  to  do)  his  son,  born  before  his  denization,  shall 
not  (by  the  common  law)  inherit  those  lands;  but  a  son 
bom  afterwards  may,  even  though  his  elder  brother  be 
living;  for  the  father,  before  denization,  had  no  inheritable 
blood  to  communicate  to  his  eldest  son;  but  by  deniza- 
tion it  acquires  an  hereditary  quality,  which  will  be  trans- 
mitted to  his  subsequent  posterity.  Yet,  if  he  had  been 
naturalized  by  act  of  parhament,  such  eldest  son  might 
then  have  inherited;  for  that  cancels  all  defects,  and  is 
allowed  to  have  a  retrospective  energy,  which  simple  de- 
nization has  not (/).]] 

At  common  law,  too,  aliens  could  not  be  the  channels 
of  descent,  for  [^Sir  Edward  Coke(^)  holds,  that  if  an 
alien  cometh  into  England,  and  there  hath  issue  two  sons, 
who  are  thereby  natural-born  subjects,  and  one  of  them 
purchases  land,  and  dies;  yet  neither  of  these  brethren 

(d)  Co.  Litt.  2  b.  (/)  Co.  Lilt.  129  a. 

(«)  Ibid.;  1  Lev.  59.  {g)  Co.  Litt.  8  a. 
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[^can  be  heir  to  the  other.  For  the  commune  vincuham,  or 
common  stock  of  their  consanguinity^  is  the  father;  and 
as  he  had  no  inheritable  blood  in  him,  he  could  communi- 
cate none  to  his  sons;  and,  when  the  sons  can  by  no  pos- 
sibility be  heirs  to  the  father,  the  one  of  them  shall  not  be 
heir  to  the  other.]  And  though  this  opinion  of  his  was 
afterwards  overruled  (i),  it  was  only  on  the  ground  that 
the  descent  from  one  brother  to  the  other  might  be  consi- 
dered as  immediate,  and  without  regard  to  the  commune 
vinculum;  an  exception  from  the  general  law  of  inherit- 
ance, which  we  have  before  shown  to  have  formerly  ob- 
tained (A),  but  which  has  been  lately  abolished  by  the  sta- 
tute 3  &  4  Will.  IV.  c.  106. 

The  subject,  however,  of  tracing  descent  through  an  alien, 
has  been  regulated  since  the  time  of  Lord  Coke  by  act  of 
parliament.  For  \jt  is  enacted  by  the  statute  1 1  &  12  W.  III. 
c.  6,  that  all  persons,  being  natural-born  subjects  of  the 
king,  may  inherit  and  make  their  titles  by  descent  from 
any  of  their  ancestors,  lineal  or  collateral,  although  their 
father  or  mother,  or  other  ancestor,  by,  from,  through,  or 
under  whom  they  derive  their  pedigrees,  were  bom  out  of 
the  king's  allegiance.  But  inconveniences  were  after- 
wards apprehended,  in  case  persons  should  thereby  gain  a 
future  capacity  to  inherit,  who  did  not  exist  at  the  death 
of  the  person  last  seised.  As  if  Francis,  the  elder  brother 
of  John  Stiles,  be  an  alien,  and  Oliver  the  younger  be  a 
natural-born  subject,  upon  John's  death,  without  issue,  his 
lands  will  descend  to  Oliver  the  younger  brother;  now,  if 
afterwards  Francis  has  a  child  born  in  England,  it  was 
feared  that,  under  the  statute  of  King  William,  this  new- 
born child  might  defeat  the  estate  of  his  uncle  Oliver. 
Wherefore  it  is  provided,  by  the  statute  26  Geo.  II.  c.  39, 
that  no  right  of  inheritance  shall  accrue  by  virtue  of  the 
former  statute  to  any  persons  whatsoever,  unless  they  are 
in  being,  and  capable  to  take  as  heirs  at  the  death  of  the 

(h)  Sap.  p.  386.  (0  ColUngwood  v.  Face,  I  Vent. 

41$;  1  Lev,  59;  1  Sid.  193, 
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[jperson  last  seised;  with  an  exception  however  as  to  the 
case,  where  lands  shall  descend  to  the  daughter  of  an  alien; 
which  descent  shall  be  divested  in  iavour  of  an  after-bom 
brother,  or  the  inheritance  shall  be  divided  with  an  after- 
born  sister  or  sisters,  according  to  the  usual  rule  (A)  of  de- 
scents by  the  common  law.^ 

Such  is  the  state  of  the  law  with  respect  to  escheats 
propter  defectum  sanguinis;  as  to  which  we  shall  only  fur- 
ther observe  that  by  recent  statutes  (/)  an  exception  has 
been  made  from  the  general  law,  in  the  case  where  the 
land  was  held  by  the  party  deceased,  under  a  trust  or 
mortgage,  it  being  provided  for  the  protection  of  the  party 
beneficially  interested,  that  where  a  trustee  or  mortgagee 
dies  without  an  heir  (or  his  heir  is  not  known),  the  Court 
of  Chancery  shall  have  power  to  direct  a  proper  convey- 
ance to  be  made,  which  shall  be  as  effectual  as  if  executed 
by  his  heir. 

We  now  arrive  at  the  consideration  of  escheats  propter 
delictum  tenentis;  those,  namely,  where  by  attainder,  the 
blood  of  the  person  attainted  is  so  corrupted  as  to  be  ren- 
dered no  longer  inheritable. 

Attainder  imports  that  extinction  of  civil  rights  and  ca- 
pacities which  takes  place  whenever  a  person  who  has 
committed  treason  or  felony,  receives  sentence  of  death  for 
his  crime;  and  (besides  other  consequences)  it  involves  in 
certain  cases  the  corruption  of  blood,  so  as  to  prevent  the 
descent  of  land  (which  depends,  as  we  have  seen,  on 
blood  or  consanguinity)  to  the  offender  or  his  heirs. 

The  ancient  law  with  respect  to  corruption  of  blood 
upon  attainder,  and  the  consequent  escheat  of  the  offend- 
er's lands  and  tenements  to  the  lord  of  the  fee,  has  been 
so  much  narrowed  in  its  application  by  the  recent  enact- 
ments, to  which  we  shall  presently  refer,  as  to  have  lost 
much  of  its  former  importance.  As  the  greater  part  of  its 
doctrines,  however,  are  still  capable  of  being  occasionally 

(fc)Scep.368.  c.  60;  4&  5Wiir.4.  C.23;    1&2 

(/)  Vide  U  Geo.  4  and  1  WH4.  4,     Vict,  c  69. 


CHAP.  XII. — OP  TITLE  BY  ESCHEAT.  409 

called  into  action^  they  continue  to  deserve  our  attention ; 
and  we  shall  here  proceed  to  examine  them. 

By  the  law,  then,  as  it  stood  prior  to  the  late  altera- 
tions, [[the  blood  of  the  tenant  by  the  commission  of  any 
felony  (under  which  denomination  all  treasons  were  for- 
merly comprised  (n),)  was  corrupted  and  stained,  and  the 
original  donation  of  the  feud  was  thereby  determined,  it 
being  always  granted  to  the  vassal  on  the  implied  condi- 
tion of  dum  bene  se  gesserit,  upon  the  thorough  demonstra- 
tion of  which  guilt  by  legal  attainder,  the  feudal  covenant 
and  mutual  bond  of  fealty  were  held  to  be  broken,  the 
estate  instantly  fell  back  from  the  offender  to  the  lord  of 
the  fee,  and  the  inheritable  quality  of  his  blood  was  ex- 
tinguished and  blotted  out  for  ever.)] 

[[Here,  however,  great  care  must  be  taken  to  distin- 
guish^ between  forfeiture  of  lands  to  the  crown  and  this 
species  of  escheat  to  the  lord,  which,  by  reason  of  their 
similitude  in  some  circumstances,  and  because  the  crown 
is  very  frequently  the  immediate  lord  of  the  fee,  and 
therefore  entitled  to  both,  have  been  often  confounded 
together.)]  For,  independently  of  any  escheat  (o),  all 
lands  and  tenements  to  which  the  offender  had  an  exist- 
ing title,  were,  by  force  of  the  attainder,  immediately  for- 
feited to  the  crown,  in  the  case  of  treason,  for  ever,  in 
other  felonies  for  a  year  and  a  day(p).  And  so  strict 
was  this  forfeiture,  that  by  5  &  6  Edw.  VI.  c.  11,  s.  13, 
the  wife  of  one  attainted  of  treason  was  even  excluded  of  . 
her  dower  {q). 

.Escheat,  therefore,  operated  in  subordination  to  forfei- 
ture; which  latter  incident  intervened  in  the  case  of  trea- 
son, to  intercept  the  escheat  altogether,  and  in  the  case  of 
other  felony,  to  intercept  it  for  the  limited  period  that  has 

(n)  3  lost.  15;  stat.  25  Edw.  3,  st.  (9)  It  was  olherwite,  however,  on 

5,  c.  2,  s.  12.  attainder  for  other  felony,  1  Edw.  6, 

(p)  2  Inst.  64 ;  1  Salk.  85.  c.  12,  s.  17. 

(p)  3  Inst.  47;  2  Inst.  37;  SUt,  17 
Edw.  2»  St.  1,  c.  16. 
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been  stated;  though  after  that  period  the  land  still 
cheated  in  the  case  last  mentioned,  to  the  lord  of  the 
fee(r).  Indeed,  the  law  of  forfeiture  was  (in  the  case  of 
treason  at  least)  of  older  date  in  this  country  than  that  of 
escheat;  for  the  former  doctrine  prevailed  in  the  old  Saxon 
times  («),  while  the  latter  appears  to  have  been  the  result 
of  the  introduction  of  the  Norman  tenures  (/).  And  in  il- 
lustration of  this,  we  may  refer  to  an  incident  already  no- 
ticed as  attaching  to  [[gavelkind  lands  (which  seems  to  be 
the  old  Saxon  tenure)  that  they  are  in  no  case  subject  to 
escheat  for  felony,  though  they  are  liable  to  forfeiture  for 
treason  (a).)] 

[[Hitherto  we  have  only  spoken  of  estates  vested  in  the 
oiFender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  stopped;  but  the  law  of  escheat  pur- 
sued the  matter  still  farther.  For  the  blood  of  the  tenant 
being  utterly  corrupted  and  extinguished,  it  followed,  not 
only  that  all  that  he]]  then  had  should  [[escheat  from  him, 
but  also  that  he  should  be  incapable  of  inheriting  any 
thing  for  the  future.  This  may  farther  illustrate  the  dis^ 
tinction  between  forfeiture  and  escheat.  If,  therefore,  a 
father  were  seised  in  fee,  and  the  son  committed  treason 
and  was  attainted,  and  then  the  father  died,  here  the  land 
would  escheat  to  the  lord ;  because  the  son,  by  the  cor- 
ruption of  his  blood,  was  incapable  to  be  heir,  and  there 
could  be  no  other  heir  during  his  life;  but  nothing  would 
be  forfeited  to  the  king,  for  the  son  never  had  any  interest 
in  the  lands  to  forfeit  (:r).  In  this  case  the  escheat  ope- 
rated, and  not  the  forfeiture;  but  in  the  following  instance 
the  forfeiture  worked,  and  not  the  escheat.  As  where  a 
new  felony  was  created  by  act  of  parliament,  and  it  was 
provided  (as  was  frequently  the  case)  that  it  should  not 
extend  to  corruption  of  blood;  here  the  lands  of  the  felon 

(r)  WrighiVTeo.  120;  2  Bl.  Com.  (u)  See  staL  17  Edw.  4,  stat  1,  c 

252;  4B1.  Com.  386.  16. 

(0  LI.  Alfred,  c.  4 ;  LI.  Canat  64.  (jr)  Co.  Litt.  13  a. 
(0  2  Bl.  Com.  252. 
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[[would  not  escheat  to  the  lord,  but  yet  the  profits  of  them 
would  be  forfeited  to  the  king  for  a  year  and  a  day^  and 
so  long  after  as  the  offender  lived  (y). 

There  was  yet  a  farther  consequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  was  this,  tliat  the 
person  attainted  would  not  only  be  incapable  himself  of 
inberitingy  or  transmitting  his  own  property  by  heirship, 
but  would  also  obstruct  the  descent  of  lands  or  tenements 
to  his  posterity,  in  all  cases  where  they  were  obliged  to 
derive  their  title  through  him  from  any  remoter  ancestor. 
The  channel  which  conveyed  the  hereditary  blood  from 
his  ancestors  to  him,  was  not  only  exhausted  for  the  pre- 
sent, but  totally  dammed  up  and  rendered  impervious  for 
the  future.  This  was  a  refinement  upon  the  ancient  law 
of  feuds,  which  allowed  that  the  grandson  might  be  heir 
to  his  grandfather,  though  the  son  in  the  intermediate  ge- 
neration was  guilty  of  felony  (z).  But,  by  the  law  of 
England,  a  man's  blood  was  so  universally  corrupted  by 
attainder,  that  his  sons  could  neither  inherit  to  him  nor  to 
any  other  ancestors  (a),  at  least  on  the  part  of  their  atr- 
tainted  father. 

This  corruption  of  blood  could  not  be  absolutely  re- 
moved but  by  authority  of  parliament.  The  king  might 
excuse  the  public  punishment  of  an  offender;  but  could 
not  abolish  the  private  right,  which  had  accrued,  or  might 
accrue  to  individuals  as  a  consequence  of  the  criminal's 
attainder.  He  might  remit  a  forfeiture,  in  which  the  in- 
terest of  the  crown  is  alone  concerned;  but  he  could  not 
wipe  away  the  corruption  of  blood;  for  therein  a  third 
person  had  an  interest,  the  lord  who  claimed  by  escheat. 
If,  therefore,  a  man  had  a  son,  and  was  attainted,  and 
afterwards  pardoned  by  the  king,  this  son  could  never  in- 
herit to  his  father,  or  father's  ancestors;  because  his  pa- 
ternal blood  being  once  thoroughly  corrupted  by  his 
father's  attainder  must  continue  so;  but  if  the  son  had 

(y)  3  lost.  47.  (a)  Co.  LitU  391  b. 

(s)  Van  Leeuwen,  in  2  Feud.  31. 
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[^been  bom  after  the  pardon,  he  might  inherit;  because  by 
the  pardon  the  father  was  made  a  new  man^  and  might 
convey  new  inheritable  blood  to  his  after-bom  children(J). 
Herein  there  was,  however,  a  difference  between  aliens 
and  persons  attainted.     Of  aliens,  who  could  never  by 
any  possibility  be  heirs,  the  law  took  no  notice;    and 
therefore  we  have  seen,  that  an  alien  elder  brother  would 
not  impede  the  descent  to  a  natural-born  younger*  brother. 
But  in  attainders  it  was  otherwise;  for  if  a  man  had  issue 
a  son,  and  was  attainted,  and  afterwards  pardoned,  and 
then  had  issue  a  second  son,  and  died;  here  the  corrup- 
tion of  blood  was  not  removed  from  the  eldest,  and  there- 
fore, he  could  not  be  heir;  neither  could  the  youngest  be 
heir,  for  he  had  an  elder  brother  living,  of  whom  the  law 
took  notice,  as  he  once  had  a  possibility  of  being  heir; 
and  therefore  the  younger  brother  would  not  inherit,  but 
the  land  would  escheat  to  the  lord;  though,  had  the  elder 
died  without  issue  in  the  life  of  the  father,  the  yoxmger 
son  born  after  the  pardon  might  well  have  inherited,  for 
he  had  no  corruption  of  blood  (c).     So,  if  a  man  had  issue 
two  sons,  and  the  elder  in  the  life-time  of  the  father  had 
issue,  and  then  was  attainted  and  executed,  and  after- 
wards the  father  died,  the  lands  of  the  father  would  not 
descend  to  the  younger  son ;  for  the  issue  of  the  elder, 
which  had  once  a  possibility  to  inherit,  would  impede  the 
descent  to  the  younger,  and  the  land  would  escheat  to  the 

\oTd(d)r\ 

[[Upon  the  whole  it  appears,  that  a  person  attainted 
was  neither  allowed  to  retain  his  former  estate,  nor  to  in- 
herit any  future  one,  nor  to  transmit  any  inheritance  to 
his  issue,  either  immediately  from  himself,  or  mediately 
through  himself  from  any  remoter  ancestor;  for  his  inhe- 
ritable blood,  which  is  necessary  either  to  hold,  to  take, 
or  to  transmit  any  feudal  property,  was  blotted  out,  cor- 
mpted,  and  extinguished  for  ever;   the  consequence  of 

(6)  Co.  Litt.  392  a.  (c)  Ibid.  8  a.  ((f)  D^^er,  48  a. 
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[[which  is,  that  estates  thus  impeded  in  their  desceut^  re* 
suited  back  and  escheated  to  the  lord.^ 

But  the  doctrine  of  corruption  of  blood,  arising  as  it  did 
from   feudal  principles,  and   perhaps   extending  farther 
than  even  those  principles  would  warrant,  was  in  modern 
times  always  looked  upon  as  a  peculiar  hardship,  at  least 
as  regarded  the  family  of  the  offender.    [[And  therefore  in 
most  (if  not  all)  of  the  new  felonies  created  by  parliament 
since  the  reign  of  Henry  the  Eighth,  it  was  declared  that 
they  should  not  extend  to  any  corruption  of  blood  (e).]] 
And  now  at  length  by  the  statutes  54  Geo.  III.  c.  145;  3 
&  4  Will.  IV.  c.  106;  and  4  &  5  Will.  IV.  c.  23,  the  same 
spirit  has  been  infused  (subject  to  some  wholesome  ex- 
ceptions) into  the  general  law  of  the  realm;  and  whatever 
savoured  of  inhumanity  or  harshness  under  the  ancient 
system,  effectually  removed.     For  by  the  first  of  these 
acts,  it  is  provided  that  no  attainder  for  felony,  except  for 
treason  or  murder,  "  shall  extend  to  the  disinheriting  of 
"  any  person,  nor  to  the  prejudice  of  the  right  or  title  of 
"  any  person  or  persons  other  than  the  right  or  title  of 
**  the  offender,  during  his  natural  life  only,  and  that  it 
"  shall  be  lawful  to  every  person  to  whom  the  right  or  in- 
"  terest  of  any  lands,  tenements,  or  hereditaments  after 
**  the  death  of  such  offender,  should  or  might  have  apper- 
"  tained  if  no  such  attainder  had  been,  to  enter  into  the 
"  same."     By  the  second,  "  that  when  the  perSon,  from 
"  whom  the  descent  of  any  land  is  to  be  traced,  shall  have 
"  had  any  relation,  who  having  been  attainted  shall  have 
"  died  before  such  descent  shall  have  taken  place,  then 
"  such  attainder  shall  not  prevent  any  person  from  in- 
**  heriting  such  land  who  would  have  been  capable  of  m- 
"  heriting  the  same,  by  tracing  his  descent  through  such 
'^  relation,  if  he  had  not  been  attainted,  unless  such  land 

(«}  By  7  Addc,  c.  21 ,  (the  operatioD  no  attainder  for  treason  should  operate 

of  which  was  postponed  by  17  Geo.  2,  to  the  prejudice  of  other  than  the  of- 

c.  39,)  it  was  enacted,  that  after  the  fender  himrelf ;  but  both  statutes  are 

death  of  the  Pretender  and  his  sons,  now  repealed  by  39  Geo.  3,  c.  93. 
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'^  shall  haye  escheated  in  consequence  of  such  attainder 
"  before  Ist  January,  1834."  And  by  the  last,  "that  no 
"  land,  chattels,  or  stock,  vested  in  any  person  upon  any 
"  trust,  or  by  way  of  mortgage,  or  any  profits  thereof,  shall 
"  escheat  or  be  forfeited  by  reason  of  the  attainder  or  con- 
"  viction,  for  any  oflTence  of  such  trustee,  or  mortgagee,  but 
"  shall  remain  in  such  trustee,  or  mortgagee,  or  survive  to 
"  his  oo*trustee,  or  descend  or  vest  in  his  representative, 
''  as  if  no  such  attainder  or  conviction  had  taken  place." 

In  conclusion  of  the  chapter  we  may  remark,  that  even 
where  an  escheat  has  actually  taken  place,  its  consequences 
are  now  frequently  remitted,  where  the  crown  is  the  party 
entitled  to  take  the  benefit.  For  by  modern  acts  of  par- 
Uament,  in  all  cases  where  a  title  has  accrued  to  the 
crown  by  escheat  for  want  of  heirs,  or  by  reason  of  any 
forfeiture,  the  sovereign  is  empowered,  (notwithstanding 
the  statute  which  has  restrained  the  alienation  of  the 
royal  demesnes  in  general  to  leases  for  thirty-one  ycars(/^,) 
to  make  grants  to  any  person  or  persons,  for  the  purpose 
of  restoring  the  land  to  the  family  of  the  former  owner,  or 
carrying  into  efiect  any  grant,  conveyance,  or  devise  of  it, 
that  he  may  have  intended  to  make(^). 

(/)  Vide  39  &  40  Geo.  3,  c.  88,  (g)  1  Anne,  atot  1 ,  c  7,  s.  5 ;  48 

B.  12;  47  Geo.  3,  sess.  2,  c.  24 1  59      Geo.  3,  c.  73,  s.  3. 
Geo.  3,  c.  94;  6  Geo.  4,  c.  17. 


J 
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CHAPTER  XIII. 


OF   TITLE  BY   OCCUPANCY. 


[[Occupancy  is  the  taking  possession  of  those  things  which 
before  belonged  to  nobody.  This,  as  we  have  seen(a^^  is 
the  true  ground  and  foundation  of  all  property,  or  of 
holding  those  things  in  severalty,  which  by  the  law  of  na- 
ture, unqualified  by  that  of  society,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownership  should  have  an  owner,  natural 
reason  suggested,  that  he  who  could  first  declare  his  in- 
tention of  appropriating  any  thing  to  his  own  use,  and,  in 
consequence  of  such  intention,  actually  took  it  into  pos- 
session, should  thereby  gain  the  absolute  property  of  it; 
according  to  that  rule  of  the  law  of  nations,  recognized  by 
the  laws  of  Rome(&),  quod  nullius  est,  id  ratione  ncUurali 
occupanti  conceditur. 

This  right  of  occupancy,  so  far  as  it  concerns  real  pro- 
perty (for  of  personal  chattels  we  do  not  in  this  place 
speak),  hath  been  confined  by  the  laws  of  England  within 
a  very  narrow  compass,  and  was  extended  only  to  a  single 
instance;  namely,  where  a  man  was  tenant  pur  autre  vie, 
or  had  an  estate  granted  to  himself  only  (without  men- 
tioning his  heirs)  for  the  life  of  another  man,  and  died^ 
(without  alienation)  [[during  the  life  of  cestui  que  vie,  or 
him  by  whose  life  it  was  holden:  in  this  case,  he  that 
could  first  enter  on  the  land  might  lawfully  retain  the 

(a)  Sm  p.  148.  (b)  IL  41,  i.  3. 
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[[possession  so  long  as  cestui  que  vie  lived,  by  right  of  oc- 
cupancy (c). 

This  seems  to  have  been  recurring  to  first  principles, 
and  calling  in  the  law  of  nature  to  ascertain  the  property 
of  the  land,  when  left  without  a  legal  owner.  For  it  did 
not  revert  to  the  grantor,  though  it  formerly  (</)  was  sup- 
posed so  to  do,  for  he  had  parted  with  all  his  interest,  so 
long  as  cestui  que  vie  lived;  it  did  not  escheat  to  the  lord 
of  the  fee,  for  all  escheats  must  be  of  the  absolute  entire 
fee,  and  not  of  any  particular  estate  carved  out  of  it, 
much  less  of  so  minute  a  remnant  as  this;  it  did  not  be- 
long to  the  grantee,  for  he  was  dead;  it  did  not  descend 
to  his  heirs,  for  there  were  no  words  of  inheritance  in  the 
grant;  nor  could  it  vest  in  his  executors,  for  no  executors 
could  succeed  to  a  freehold.  Belonging  therefore  to 
nobody,  like  the  hasreditcisjacens  of  the  Romans,  the  law 
left  it  open  to  be  seized  and  appropriated  by  the  first  person 
that  could  enter  upon  it  during  the  life  of  cestui  que  vie, 
under  the  name  of  an  occupant.]]  But  if  [[the  estate  pur 
outer  vie  had  been  granted  to  a  man  and  his  heirs  during 
the  life  of  cestui  que  vicy'^  c^nd  the  grantee  died  without 
alienation,  and  while  the  life  for  which  he  held  continued, 
there  could  not  be  a  title  by  common  occupancy,  but  the 
heir  would  succeed,  and  was  called  a  special  occupant  (e). 
And  so  the  law  continues  to  this  day,  the  heir  succeed- 
ing, according  to  the  doctrine  most  commonly  received, 
in  virtue  of  a  special  exclusive  right  by  the  terms 
of  the  original  grant  to  enter  upon  and  occupy  the  land 
during  the  residue  of  the  estate  granted,  for  as  there  is  no 
estate  of  inheritance,  he  cannot,  properly  speaking,  take 


(e)  Co.  Liu.  41b.  As  to  tiUe  by 
occupaDcy,  vide  Geary  v,  Bearcroft, 
Carter.  59 ;  Vaughao,  187. 

(d)  Bract  1.  2,  c.  9  ;  1.  4,  tr.  3,  c. 
9, 1.  4 ;  Flet.  I.  3,  c.  12,  s.  6  ;  1.  5,  c. 
5, 1.  15. 

(«)  As  to  the  case  where  an  estate 
pttr  aut$r  vie  is  granted  to  a  mao  and 
"  his  executors,  administrators,  and 


'*  assigns,"  and  the  right  in  which  the 
executor,  &c.  in  that  case  takes,  vide 
Westfaling  v.  Westfaliog,  3  Atk.  460; 
Williams  r.  J.kyl,  2  Ves.  sen.  683; 
Ripley  v.  Waterworth,  7  Ves.  425 ; 
Filzroy  r.  Howard,  3  Uoss.  230.  As 
to  the  grant  of  it  to  heirs  and  execn- 
toru ;  Atkinson  v.  Baker,  3  T.  R.  229. 
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by  descent.  But  by  other  authorities  the  heir  (though 
termed  a  special  occupant,)  does  in  reality  take  by  descent, 
and  his  estate,  though  not  a  fee,  is  a  descendible  free- 
holder). 

An  estate  ptir  auter  vie  may  be  granted,  not  only  to  a 
man  and  his  heirs,  but  to  a  man  and  the  heirs  of  his 
body,  and  this  is  termed  a  quasi  entail;  the  interest  so 
granted  not  being  properly  an  estate  tail  (for  the  statute 
tie  danis  applies  only  where  the  subject  of  the  entail  is  an 
estate  of  inheritance  (^));  but  yet  so  far  in  the  nature  of 
an  estate  tail,  that  it  will  go  to  the  heir  of  the  body  as 
special  occupant  during  the  life  of  cestui  que  vie,  in  the 
same  manner  as  an  estate  of  inheritance  would  descend,  if 
limited  to  the  grantee  and  the  heirs  of  his  body.  And 
such  estate  may  be  also  granted  with  a  remainder 
thereon  during  the  life  of  cestui  que  vie,  and  the  alienation 
of  the  quasi  tenant  in  tail  will  bar  not  only  his  issue  but 
those  in  remainder.  The  alienation,  however,  for  that  pur- 
pose (unlike  that  of  an  estate  tail  properly  so  called),  may 
be  effected  by  any  method  of  conveyance  (A),  except  only 
a  devise  by  will(i). 

The  title  of  common  occupancy  in  an  estate  pur  auter 
vie,  is  now  in  effect  annihilated  by  successive  provisions 
of  the  legislature.  For  by  the  statute  of  frauds,  29 
Car.  II.  c.  3,  14  Geo.  II.  c.  20,  and  7  Will.  IV.  and  1  Vict, 
c.  26,  such  an  estate  is  rendered  devisable  by  will  (A),  and 
when  no  disposition  of  it  has  been  made  by  the  deceased 
owner,  and  there  is  no  special  occupant,  it  is  placed,  on 
the  death  of  the  owner,  on  the  same  footing  with  his  per- 

(/)  Vide  Vaughan,  201 ;  Doe  v.  (t)  Doe  r.  Luitoo,  6  T.  R.  289; 

Martin,  2  W.  Bl.  1150;  Doe  v,  Lnz-  Campbell  v.  Sands.  1  Sch.  6c  Lef.  294 ; 

ton.  6  T.  R.  291 ;  Bearpark  v.  Hut-  Dillon  v.  Dillon.  2  Ball  &  B.  77  ; 

chinion,  7  Bing.  188.  Hopkins  v.  Ramadge,  1  Batty,  365. 
(g)  Co.  Litt.  by  Harg.  20  a,  n.  (5).  (k)  It  seems  not  to  have  been  devis- 

(h)  3  Cox,  P.  Wms.  265,  n.  (O;  able  previovsly,  1  Powell,  Dev.  34. 

Norton  v.  Frecker,  1  Atk.  524 ;  Grey  As  to  the  two  first  statutes,  vide  Co. 

V.  Mannock,  2  Eden,  339 ;  Osbrey  v.  Litt.  by  Harg.  41  b,  n.  (5) ;  Doe  v.  Ro- 

Bnry,  1  Ball  &  B.  53.  binson,  8  Bam.  &  Cres.  296* 

VOL.  I.  £  B 
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sonal  estate.  The  subject  is  at  present  regulated  by  the 
statute  last  mentioned,  whichy  after  repealing  the  former 
enactments,  (except  as  to  the  estates  ptar  auter  vie  of  per- 
sons dying  before  1st  January  1838(Z),)  provides  (dect.  3) 
(in  terms  somewhat  more  extensive  than  the  prior  statutes) 
that  an  estate  pur  auter  vie,  of  whatever  tenure,  and  whe- 
ther it  be  a  corporeal  or  incorporeal  hereditament,  may  in 
aU  cases  be  devised  by  last  will  and  testament;  and  (sect 
6)  that  if  no  disposition  by  will  be  made,  of  an  estate  jmr 
auter  vie  of  a  freehold  nature,  it  shall  be  chargeable  in 
the  hands  of  the  heir,  if  it  comes  to  him  by  reason  of  spe- 
cial occupancy,  as  assets  by  descent  (m)  (as  in  the  case  of 
freehold  land  in  fee  simple);  and  in  case  there  shall  be  no 
special  occupant  of  any  estate  pur  auter  vie,  it  shall  go  to 
the  executor  or  administrator  of  the  party  that  had  the 
estate  by  virtue  of  the  grant;  and  in  every  case  where  it 
comes  to  the  hands  of  such  personal  representative,  shall 
be  assets  in  his  hands,  to  be  applied  and  distributed  in 
the  same  manner  as  personal  estate. 

It  is  only  in  an  estate  pur  auter  vie  (as  already  re- 
marked), that  our  law  affords  any  example  of  the  title  by 
occupancy.  It  is  difficult  at  least  to  put  any  other  in- 
stance [[wherein  there  is  not  some  owner  of  the  land  ap* 
pointed  by  the  law.  In  the  case  of  a  sole  corporation,  as 
a  parson  of  a  church,  when  he  dies  or  resigns,  though 
there  is  no  actual  owner  of  the  land  till  a  successor  be 
appointed,  yet  there  is  a  legal,  potential  ownership  sub- 
sisting in  contemplation  of  law;  and  when  the  successor 
is  appointed,  his  appointment  shall  have  a  retrospect  and 
relation  backwards,  so  as  to  entitle  him  to  all  the  profits 
from  the  instant  that  the  vacancy  commenced.  And  in 
all  other  instances,  when  the  tenant  dies  intestate,  and  no 
other  owner  of  the  lands  is  to  be  found  in  the  common 
course  of  descents,  there  the  law  vests  an  ownership  in 
the  crown,  or  in  the  subordinate  lord  of  the  fee,  by  escheat. 

(/)  Sects,  2,  34.  (m)  As  to  assets,  vide  supw  p.  896^ 
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[[So  also  in  some  cases,  where  the  laws  of  other  nations 
give  a  right  by  occupancy,  as  in  lands  newly  created,  by 
the  rising  of  an  island  in  the  sea  or  in  a  river,  or  by  the 
alluvion  or  dereliction  of  the  waters ;  in  these  instances 
the  law  of  England  assigns  them  an  immediate  owner.]] 
Thus,  [[in  case  a  new  island  rise  in  the  sea,  though  the  civil 
law  gives  it  to  the  first  occupant  (n),  yet  ours  gives  it  to 
the  sovereign  (o).    And  as  to  lands  gained  from  the  sea, 
either  by  a/Zttvion,  by  the  washing  up  of  sand  and  earth, 
so  as  in  time  to  make  terra  firma;  or  by  dereliction,  as 
when  the  sea  shrinks  back  below  the  usual  watermark;  in 
these  cases  the  law  is  held  to  be,]]  that  if  this  gain  be  by 
little  and  little,  by  small  and  imperceptible  degrees,  it 
shall  go  to  the  owner  of  the  land  immediately  behind, 
for  de  minimis  non  curat  lex.      But  if  the  alluvion  or 
dereliction  be  sudden  and  considerable,  in  this  case  it  be- 
longs dejure  communi  to  the  crown ;  for  as  the  soil,  when 
the  sea  flowed  over  it,  was  prima  facie  the  crown's  pro- 
perty^ it  ought  to  remain  so,  though  no  longer  covered  by 
the  sea(/>).    And  upon  the  same  principle,  a  sudden  inun- 
dation from  the  sea  will  not  deprive  the  former  owner  of 
the  land  submerged,  of  his  right  (9),  though,  on  the  other 
hand,  it  has  been  decided,  that  where  the  sea  gains  upon 
the  land  by  gradual  advance,  (the  crown  being  the  owner 
between  high  and  low  water-mark,)  the  crown  becomes 
also  the  owner  of  the  land  newly  covered  with  water(r). 
It  is  said  too  by  Bracton,  [[that  if  an  island  rise  in  the 

(n)  Inst.  2, 1,  22.  manor  cum  littore  maris  to  a  subject, 

(0)  lii\e,de  Jure  Maris,  n-,  Callis  and  tbat  the  shore  (that  is,  the  space 

of  Sewen,  45,  2d  edit  between  high   and  low  water-mark, 

(/>)  2  Bl.Com.  262;  Hale,  de  Jure  ibid.  12)  will  pass;  and  it  would  seem 

MifrM,p.  14;  2  Roll.  Ah.  170;  Dyer,  that  after  such  a  grant,  a  sudden  in- 

326;    Callis,  51,  53;   Rex  v.  Lord  crease  oflandbyalluvion  or  dereliction, 

Haiborough,  3  Barn.  &  Cres.  91 ;  af-  within  these  limits,  must  belong  to  the 

firmed  on  writ  of  error,  5  Bing.  163;  grantee :  vide  Hale,  ubi  sup.  p.  18. 
Scratton  v.  Brown,  4  Bam.  &  Cres.  (q)  Hale,  de  Jure,  &c.  pp.  15, 17. 

505.    It  is  to  be  observed,  however,  (r;  In  re  Hull  and  Selby  Railway^ 

that  in  Hale,  de  Jure,  &c.  p.  17,-^it  is  5  Mee.  k  W.  327. 
laid  down  that  tbd  king  may  grant  a 

S£2 
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[[middle  of  a  river,  it  belongs  in  common  to  those  who  have 
lands  on  each  side  thereof;  but  if  it  be  nearer  to  one  bank 
than  the  other,  it  belongs  only  to  him  who  is  proprietor 
of  the  nearest  shore  («).)]  [|Yet  this  seems  only  to  be 
reasonable  where  the  soil  of  the  river  is  equally  divided 
between  the  owners  of  the  opposite  shores;  for  if  the  whole 
soil  is  the  freehold  of  any  one  man,  as  it  usually  is  when- 
ever a  several  fishery  is  claimed  (^);  there  it  seems  just  (and 
so  is  the  constant  practice)  that  the  eyotts  or  little  islands, 
arising  in  any  part  of  the  river,  shall  be  the  property  of 
him  who  owneth  the  piscary  and  the  soil.]]  It  is  farther 
laid  down  in  our  books,  that  Qf  a  river,  running  between 
two  lordships,  by  degrees  gains  upon  the  one,  and  thereby 
leaves  the  other  dry;  the  owner  who  loses  his  ground  thus 
imperceptibly  has  no  remedy;  but  if  the  course  of  the 
river  be  changed  by  a  sudden  and  violent  Hood,  or  other 
hasty  means,^  his  land  will  not  be  lost(u).  [[And  this 
law  of  alluvions  and  derelictions,  with  regard  to  rivers,  is 
nearly  the  same  in  the  imperial  law  (x),  from  whence  in- 
deed those  our  determinations  seem  to  have  been  drawn 
and  adopted:  but  we  ourselves,  as  islanders,  have  applied 
them  to  marine  increases.]] 

(0  Bract,  lib.  2,  c.  2.  "left  in  any  other  place;"  bat  this 

(<)  Smith  0.  Kemp,  Salk.  637.  seems  not  to  be  supported  by  the  au- 

(u)  Cdlis,  61,  2d  edit.    In  Black-  thorities. 

stone  the  atatement  on  this  subject  is,  (i)  Inst.  2, 1,  20, 21, 22,  23,  24. 

that "  he  shall  have  what  the  ri?er  has 
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OF  TITLE  BT   FORFEITURE, 


[[Forfeiture  is  a  punishment  annexed  by  law  to  some 
illegal  act,  or  negligence  in  the  owner  of  lands,  tenements, 
or  hereditaments,  whereby  he  loses  all  his  interest  therein, 
and  they  go  to  the  party  injured  as  a  recompense  for  the 
wrong  which  either  he  alone,  or  the  public  together  with 
himself,  hath  sustained.]] 

Lands  may  be  forfeited  by  various  means;  son\e  of 
which  it  will  not  be  convenient  to  didcuss  in  this  place,  as 
they  are  incidental  only  to  subjects  of  a  more  general  de* 
scription,  belonging  to  other  divisions  of  the  work.  But 
there  are  three  kinds  of  forfeiture  which  require  a  distinct 
and  separate  consideration,  and  to  which  the  present 
Chapter  will  consequently  be  devoted.  The  first  of  them 
accrues  by  alienation  in  mortmain;  the  second,  by  the 
wrongful  alienation  of  particular  tenants ;  the  third,  by 
wrongful  disclaimer. 

[[1 .  Alienation  in  mortmain^  in  tnortu&  manu,  is  an  aliena- 
tion of  lands  or  tenements  to  any  corporation  (a),  sole  or 
aggregate,  ecclesiastical  or  temporal.  But  these  pur- 
chases having  been  chiefly  made  by  religious  houses,  in 
consequence  whereof  the  lands  became  perpetually  inhe- 
rent in  one  dead  hand,  this  hath  occasioned  the  general 
appellation  of  mortmain  to  be  applied  to  such  alienations, 
and  the  religious  houses  themselves  to  be  principally  con- 
sidered in  forming  the  statutes  of  mortmain;  in  deducing 
the  history  of  which  statutes,  it  will  be  matter  of  curiosity 
to  observe  the  great  address  and  subtle  contrivance  of  the 

(a)  Co.  Lritt.  2  b.    As  to  corporationB,  vide  tupra,  p.  330. 
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[[ecclesiastics  in  eluding  from  time  to  time  the  laws  in 
being,  and  the  zeal  with  which  successive  parliaments 
have  pursued  them  through  all  their  finesses;  how  new 
remedies  were  still  the  parei^ts  of  new  evasions;  till  the 
legislature  at  last,  though  with  difficulty,  hath  obtained  a 
decisive  victory.]] 

By  the  common  law,  a  corporation  is  as  capable  of  pur- 
chasing lands  as  an  individual(i);  subject  to  this  distinc- 
tion, that  persons  corporate  take  the  fee  to  hold  to  their 
successorsy  instead  of  their  heirs.  Yet  \ji  was  always, 
and  is  still,  necessary,  for  corporations  to  have  a  license 
in  mortmain  from  the  crown,  to  enable  them  to^  hold 
[[lands(c);  for  as  the  king  is  the  ultimate  lord  of  every 
fee,  he  ought  not,  unless  by  his  own  consent,  to  lose 
his  privilege  of  escheats  and  other  feudal  profits,  by  the 
vesting  of  lands  in  tenants  that  can  never  be  attainted  or 
die.  And  such  licenses  of  mortmain  seem  to  have  been 
necessary  among  the  Saxons,  above  sixty  years  before  the 
Norman  conquest  (</).  But,  besides  this  general  license 
from  the  king,  as  lord  paramount  of  the  kingdom,  it  was 
also  requisite,  whenever  there  was  a  mesne  or  interme- 
diate lord  between  the  king  and  the  alienor,  to  obtain  his 
license  also  (upon  the  same  feudal  principles)  for  the 
alienation  of  the  specific  land.  And  if  no  such  license  was 
obtained,  the  king  or  other  lord  might  respectively  enter 
on  the  lands  so  aliened  in  mortmain,  as  a  forfeiture.]] 
[[Yet  such  were  the  influence  and  ingenuity  of  the  clergy, 
that  (notwithstanding  this  fundamental  principle)  we  find 
that  the  largest  and  most  considerable  dotations  of  reli- 
gious houses]]  without  license  [[happened  within  less  than 
two  centuries  after  the  conquest.]]  But,  when  these 
[[began  to  grow  numerous,  it  was  observed  that  the  feudal 

(6)  Case  of  Sutton's  Hospital,  10  whether  before  Magna  Charta,  aoy 

Rep.  30 ;  Co.  Litt.  2  b.  xestraiot  was  put  by  the  common  lav 

(c)  F.  N.  B.  221.    It  should  be  upon  alienations  in  morti|>ain:  vide 

observed,  however,  as  to  the  antiquity  Hallam's  Middle  Ages,  vol.  ii.  p.  321, 

of  the  principle,  that  a  doubt  is  ex-  7th  edit, 

pressed  by  a  writer  of  great  authority,  (d)  Selden,  Jan.  Angl.  1. 2,  s.  45. 
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[[services,  ordained  for  the  defence  of  the  kingdom,  were 
every  day  visibly  withdrawn;  and  that  the  lords  were 
curtailed  of  the  fruits  of  their  seigniories,  their  escheats, 
wardships,  reliefs,  and  the  like;  and  therefore  in  order  to 
prevent  this(«),  it  was  ordered  by  the  second  of  King 
Henry  III/s  great  charters  (/),  and  afterwards  by  that 
printed  in  our  common  statute  books,  that  all  such  gifts 
should  be  void,  and  the  land  forfeited  to  the  lord  of  the 
fee(^). 

But  as  this  prohibition  extended  only  to  religious 
houseSf  bishops  and  other  sole  corporations  were  not  in- 
cluded therein;  and  the  aggregate  ecclesiastical  bodies 
(who.  Sir  Edward  Coke  observes  (A),  in  this  were  to  be 
commended,  that  they  ever  had  of  their  counsel  the  best 
learned  men  that  they  could  get)  found  many  means  to 
creep  out  of  this  statute,  by  buying  in  lands  that  were 
holden  of  themselves  as  lords  of  the  fee,  and  thereby 
evading  the  forfeiture;  or  by  taking  long  leases  for 
years,  which  first  introduced  those  extensive  terms,  for  a 
thousand  or  more  years,  which  are  now  so  frequent  in 
conveyances.    This  produced  the  statute  De  religiosis,  7 


(«)  Blackstone  here  enumerates  as 
another  of  the  mischiefs,  the  preven- 
tion of  which  was  designed, "  that  the 
"  circulation  of  landed  property  ^m 
'*  man  to  man  began  to  stagnate ;"  2 
Bl.  Com.  269.  Lord  Coke,  however, 
in  2  Inst.  75,  lays  it  down  (in  confor- 
mity with  the  language  of  the  statute 
Db  ReligioiU,)  that  the  causes  of  the 
law  were  two,  viz.  that  the  services 
for  defence  of  the  realm  were  with- 
drawn, and  that  the  lords  lost  their 
escheats  and  the  like;  et  vide  Co.  Litt. 
2  b.  Though  the  holding  of  lands  in 
mortmain  naturally  tended  to  restrain 
alienation,  this  does  not  appear  to  have 
formed  one  of  the  reasons  on  which 
the  policy  of  the  law  of  mortmain  was 
originally  founded. 

(/)  A.o.  1217,  c.43,  edit.Ozon. 


(g)  Non  lieeat  alicui  de  cetera  dare 
terram  suam  alicui  domui  religiosoi,  ita 
quod  iUam  retumat  tenendam  de  eadem 
domo ;  nee  Uceat  alicui  domui  religio$(t 
terram  alicujus  sic  accipere,  quod 
tradat  illam  ei  a  quo  iptam  recepit  (e- 
nendam:  ti  quit  autmn  de  catero 
terram  tuam  domui  religiota  sic  dede- 
rit,  et  super  hoc  convincatur,  dotium 
suum  penitus  cassetur,  et  terra  ilia 
domino  tuo  illius  feodi  incurratur.-— 
Mag.  Cart.  9  Hen.  3,  c.  36.  It  is  laid 
down  by  Lord  Coke  that  this  prohibi- 
tion must  be  construed  to  extend  as 
well  to  the  case  where  the  religious 
house  kept  the  land  so  conveyed,  as 
where  they  gave  it  back  to  hold  of 
themselves;  2  Inst.  74. 

(fe)  2  Inst.  75. 
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[[Edward  I.;  which  provided,  that  no  person,  religious  or 
other  whatsoever,  should  buy,  or  sell,  or  receive,  under 
pretence  of  a  gift,  or  term  of  years,  or  any  other  title 
whatsoever,  nor  should  by  any  art  or  ingenuity  appropriate 
to  himself,  any  lands  or  tenements  in  mortmain;  upon 
pain  that  the  immediate  lord  of  the  fee,  or,  on  his  default 
for  one  year,  the  lords  paramount,  and  in  default  of  all  of 
them,  the  king  might  enter  thereon  as  a  forfeiture. 

This  seemed  to  be  a  sufficient  security  against  all  alien- 
ations  in  mortmain;  but  as  these  statutes  extended  only 
to  gifts  and  conveyances  between  the  parties,  the  religious 
houses  now  began  to  set  up  a  fictitious  title  to  the  land, 
which  it  was  intended  they  should  have,  and  to  bring  an 
action  to  recover  it  against  the  tenant;  who,  by  fraud  and 
collusion,  made  no  defence,  and  thereby  judgment  was 
given  for  the  religious  house,  which  then  recovered  the 
land  by  sentence  of  law  upon  a  supposed  prior  title.  And 
thus  they  had  the  honour  of  inventing  those  fictitious  ad- 
judications of  right  which  afterwards  became  the  great  as- 
surance of  the  kingdom,  under  the  name  of  conunon  reco' 
verier  (i).  But  upon  this  the  statute  of  Westminster  the 
Second,  13  Edw.  I.  c.  32,  enacted,  that  in  such  cases  a 
jury  shall  try  the  true  right  of  the  demandants  or  plain- 
tiffs to  the  land,  and  if  the  religious  house  or  corporation 
be  found  to  have  it,  they  shall  still  recover  seisin;  other- 
wise it  shall  be  forfeited  to  the  immediate  lord  of  the  fee, 
or  else  to  the  next  lord,  and  finally  to  the  king,  upon  the 
immediate  or  other  lord's  default.  And  the  like  provision 
was  made  by  the  succeeding  chapter  (A),  in  case  the 
tenants  set  up  crosses  upon  their  lands  (the  badges  of 
knights  templars  and  hospitallers)  in  order  to  protect 
them  from  the  feudal  demands  of  their  lords,  by  virtue  of 
the  privileges  of  those  religious  and  military  orders.  So 
careful  indeed  was  this  provident  prince  to  prevent  any 
future  evasions,  that  when  the  statute  of  Quia  emptores, 

(i)  Vide  supra,  p.  234;  2  Reeves's  Hist.  Eng.  Law,  p.  155.        (k)  Cap.  33. 
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[[ISEdw.  I.|  abolished  all  subinfeudations,  and  gave  liberty 
for  all  men  to  alienate  their  lands  to  be  holden  of  their 
next  immediate  lord(/)y  a  proviso  was  inserted  (m)  that  this 
should  not  extend  to  authorize  any  kind  of  alienation  in 
mortmain.  And  when  afterwards  the  method  of  obtain- 
ing the  king's  license  by  writ  of  ad  quod  damfmrn  was  re- 
cognized(n)  by  the  statute  27Edw.  I.  stat.2y  it  was  farther 
provided  by  statute  34Edw.  I.,stat.3y  that  no  such  license 
should  be  effectual,  without  the  consent  of  the  mesne  or 
intermediate  lords. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesi- 
astical ingenuity;  for  when  they  were  driven  out  of  all 
their  former  holds,  they  devised  a  new  method  of  convey- 
ance, by  which  the  lands  were  granted,  not  to  themselves 
directly,  but  to  nominal  feoffees  to  the  use  of  the  religious 
houses ;  thus  distinguishing  between  the  possession  and 
the  use^  and  receiving  the  actual  profits,  while  the  seisin 
of  the  lands  remained  in  the  nominal  feoffee;  who  was 
held  by  the  courts  of  equity  (then  under  the  direction  of 
the  clergy)  to  be  bound  in  conscience  to  account  to  his 
cestui  que  use  for  the  rents  and  emoluments  of  the  estate. 
And  it  is  to  these  inventions  that  our  practisers  are  in- 
debted for  the  introduction  of  uses  and  trust8(o),  the  foun- 
dation of  modern  conveyancing.  But  unfortunately  for 
the  inventors  themselves,  they  did  not  long  enjoy  the  ad- 
vantage of  their  new  device;  for  the  statute  16  Rich.  II. 
c.  6,  enacts  that  the  lands  which  had  been  so  purchased 
to  uses  should  be  amortised  by  license  fi'om  the  crown,  or 
else  be  sold  to  private  persons;  and  that  for  the  future, 
uses  shall  be  subject  to  the  statutes  of  mortmain,  and  for- 
feitable like  the  lands  themselves.    And  whereas  the  sta- 

(/)  2  Inst.  501.  "  accustomed;"  2  Bl.  Com.  by  Ho- 

(m)  Cap.  3.  venden,  p.  271,  (n.)   As  to  the  nature 

(n)  The  ezpreuion  of  Blackstone  of  the  proceeding,  vide  Reeves's  Hist. 

is,  "  marked  out,"  but  it  has  been  Eng.  Law,  vol.  ii.  p.  230. 

justly  observed,  that  the  statute  itself  (o)  Vide  sup.  p.  330. 

mentions  the  proceeding  as  a  thing 
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[[tutes  had  been  eluded  by  purchasing  lai^  tracts  of  land, 
adjoining  to  churches^and  consecrating  them  by  the  name 
of  church-yards,  such  subtle  imagination  is  also  declared 
to  be  within  the  compass  of  the  statutes  of  mortmain. 
And  civil  or  lay  corporations,  as  well  as  ecclesiastical,  are 
also  declared  to  be  within  the  mischief,  and  of  course 
within  the  remedy  provided.]] 

The  policy  of  these  statutes  prohibitory  of  alienation  in 
mortmain,  was  afterwards  considered  as  fit  to  be  extended 
also  to  the  case  where  lands,  though  not  conveyed  to  cor- 
porate bodies,  were  given  on  trust  for  parish  churches,  or 
other  institutions,  ^^  erected  and  made  of  devotion;"  for 
the  trustees  to  carry  such  uses  into  effect  being  generally 
numerous,  and  the  land  belonging,  on  the  decease  of  each 
trustee,  to  the  survivors,  these  gifts  operated  like  gifts  in 
mortmain,  properly  so  called,  to  the  diminution  of  de- 
scents, with  their  attendant  feudal  perquisites,  and  for  the 
same  reason,  to  that  of  escheats  (/^).  It  was  consequently 
declared  by  the  statute,  23  Henry  VIII.  c.  10,  that  all 
future  grants  of  lands  for  any  of  the  purposes  aforesaid,  if 
granted  for  any  longer  term  than  twenty  years,  shall  be 
void(y). 

As  to  the  prohibition,  however,  to  alienate  to  bodies 
corporate,  it  is  to  be  observed,  that  [[during  all  this  time  it 
was  in  the  power  of  the  crown,  by  granting  a  Ucense  of 
mortmain,  to  remit  the  forfeiture,  so  far  as  related  to  its 
own  rights;  and  to  enable  any  spiritual  or  other  corpora- 


(p)  See  the  preamble  of  23  Hen.  8, 
c.  10,  and  the  argument  in  Porter's 
case,  1  Rep.  23  b.  The  protection  of 
the  feudal  rights,  however,  was  pro- 
bably not  the  only  object.  "  As  the 
"  age  became  enlightened"  (remarks 
an  useful  writer),  "  gifts  of  this  kind 
"  were  viewed  with  a  less  favourable 
"  eye.  These  sentiments,  concurring 
**  with  the  designs  of  the  enterprising 
"  prince  upon  the  throne,  contributed 
"towardi  the  general  attack  which 


"  was  soon  after  made  on  one  branch 
"  of  such  institutions*'  (those  erected 
for  devotion),  "  the  religious  houses." 
Reeves's  Hist.  £ng.  Law,  vol.  iv.  p. 
237. 

(q)  On  the  subject  of  superstitioas 
uses,  see  also  1  Edw.  6,  c  U;  Porter's 
case,  I  Rep.  22  b;  Adams  and  Lam> 
bert's  case,  4  Rep.  104;  Da  Costa  p. 
De  Pas,  Ambl.  228;  Bac.  Ah.  Char. 
Us,  (D.) 
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Qion  to  purchase  and  hold  any  lands  or  tenements  in  per- 
petuity; which  prerogative  is  declared  and  confirmed  by  the 
statute  18  Edw.  III.  stat.  3^  c.  3.  But  as  doubts  were  con- 
ceived at  the  time  of  the  Revolution  how  far  such  license 
was  valid  (r)y  since  the  kings  had  no  power  to  dispense 
with  the  statutes  of  mortmaiii  by  a  clause  of  non  ob- 
stante (s),  which  was  the  usual  course,  though  it  seems  to 
have  been  unnecessary  (t),  and  as  by  the  gradual  declen- 
sion of  mesne  signiories  through  the  long  operation  of  the 
statute  of  Quia  emptores,  the  rights  of  immediate  lords 
were  reduced  to  a  very  small  compass;  it  was  therefore 
provided  by  the  statute  7  &  8  Will.  III.  c.  37,  that  the 
prown  for  the  future  at  its  own  discretion,  may  grant  li- 
censes to  aliene  or  take  in  mortmain,  of  whomsoever  the 
tenements  may  be  holden  (u).]] 

Nor  is  this  the  only  relaxation  that  has  taken  place  in 
the  law  of  mortmain;  [[for  after  the  dissolution  of  monas- 
teries under  Henry  VIII.  though  the  policy  of  the  next 
popish  successor  affected  to  grant  a  security  to  the  pos- 
sessors of  abbey  lands,  yet,  in  order  to  regain  so  much  of 
them  as  either  the  zeal  or  timidity  of  their  owners  might 
induce  them  to  p^rt  with,  the  statutes  of  mortmain  were 
suspended  for  twenty  years  by  the  statute  1  &  2  Ph.  and 
M.  c.  8,  and  during  that  time  any  lands  or  tenements  were 
allowed  to  be  granted  to  any  spiritual  corporation  without 
any  license  whatsoever.  And  long  afterwards,  for  a  much 
better  purpose,]]  it  was  enacted  by  the  statute  29  Car.  II.  c. 
S{x\  (since  extended  by  1  &  2  Will.  IV.  c.  45,  and  1  &2 
Vict.  c.  107(y),)  that  augmentations  of  poor  livings  may  be 
made  in  such  manner  as  therein  provided,  free  from  the 
restrictions  of  the  statutes  of  mortmain;   and  upon  the 

(r)  3  Hawk.  P.  C.  391  ;  vide  Co.  ii.  p.  373,  n.  (t);  et  vide  Co.  Litt  by 

Liu.  by  Harg.  99  a,  n.  ( I ).  Harg.  99  a,  n.  ( 1 ). 

(«)  StaL  1  W.  &  M.  Stat.  2,  c.  2.  (a)  BlackslODC  here  refers  to  the 

(I)  Co.  Litt.  99  a.  statute  17 Car.  2,  c.  8,  but  this  is  now 

(tt)  Since  this  statute  "  the  writ  of  lepealed  by  1  &  2  Vict.  c.  106,  s.  15, 

ad  quod  damnum  seems  no  longer  ne-  and  other  provisions  substituted. 

cessary,"  Coleridge's  Blackstone,  vol.  (y)  Et  vide  3  &  4  Vict.  c.  1 13,  s.  76. 
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same  principle,  provisions  have  been  likewise  made  relax- 
ing the  laws  of  mortmain,  Qn  favour  of  the  governors  of 
Queen  Anne's  bounty(z).)] 

[[It  hath  also  been  held(a),that  the  statute  23  Hen.VI  11., 
before  mentioned,  did  not  extend  to  any  thing  but  super- 
stitious uses;]]  and  that  therefore  a  man  may  give  lands, 
notwithstanding  that  statute,  for  the  maintenance  of  a 
school,  or  the  sustenance  of  poor  people,  or  any  other 
charitable  uses(fi).  [|But  as  it  was  apprehended  from  re- 
cent experience,  that  persons  on  their  death  beds  might 
make  '^  large  and  improvident"  dispositions  even  for  these 
good  purposes,]  "  to  the  disherison  of  their  lawful 
"  heirs  (c);"  \jt  is  therefore  enacted  by  the  statute  9  Geo. 
II.  c.  36 (£(),]]  that  no  lands  or  tenements,  or  money  to  be 
laid  out  in  the  purchase  thereof,  shall  be  given  or  con- 
veyed, or  anyways  charged  or  incumbered  in  trust,  or  for 
the  benefit  of  any  charitable  uses  whatsoever,  unless  by 
deed  indented,  executed  in  the  presence  of  two  witnesses, 
twelve  calendar  months  before  the  death  of  the  donor, 
and  enrolled  in  the  Court  of  Chancery  within  six  calendar 
months  after  its  execution;  and  unless  such  gift  be  made 
to  take  effect  immediately,  and  be  without  power  of  revo- 
cation, or  other  clause  for  the  benefit  of  the  donor,  or  those 
claiming  under  him. 

(t)  2&3  Anne,  c.  11;  43  Geo.  3,  v,  Dt  Pai,  Ambl.  228;    Attorney- 

c.  107 ;  2  &  3  Vict  c  49 ;  3  &  4  Vict.  General  v.  Cock,  2  Ves.  seo.  273. 
c.20,s.6.    £t  vide  43  Geo.  3,c.  108,  (e)  At  to  the  objects  of  the  act, 

as  to  gifts  of  land  for  builJing  or  re-  see  the  remarks  in  Attomey-General 

pairing  churches  or  clerical  residences,  v.  Stewart,  2  Meriv.  161;    Doe  v. 

&c.;  6  &  7  Will  4,  c.  70,  as  to  gifu  Lloyd,  5  Bing.  N.  C.  741. 
of  land  for  school-hovses ;  65  Geo.  3,  (d)  As  to  this  statvte,  see  Doe  r. 

c.  147;  56  Geo.  3,  c.52;  1  Geo.  4,  Wrighte,2Bam.&  Ald.710;  Wright 

c.  6;  6  Geo.  4,'c.  8;  and  7  Geo.  4,  v,  Smythica.  10  East,  409;    Doe  «. 

c.  66,  as  to  the  purchase  and  exchange  Pitcher,  3  M.  &  S.  4 10 ;  Doe  v.  Cope- 

of  estates  and  parsonages  by  incum-  stake,  6  East,  328 ;  Doe  v.  Hawthorn, 

bento.  2  Bam.  &  Aid.  96 ;  Doe  v.  Wateitoo, 

(a)  Porter's  case,  1  Rep.  24.  3  Barn.  &  Aid.  149;  Doe  t>.  Howells. 

(h)  As  to  chariuble  uses,  vide  43  2  Bam.  &  Adol.  744;  Doe  v.  Lloyd, 

Elii.  C.4;  52  Geo.  3,  c.  101 ;  Bac.  5  Bing.  N.  C.  741 ;  Bac.  Ab.  Char. 

Ab.  Char.  Us.;  British  Museum  v.  Us.  (G). 
White,  2  Sim.  k  Stu.  596;  Da  Coita 
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Where  any  conveyance  is  made  contrary  to  the  provi- 
sions of  the  act  last-mentioned,  not  only  is  the  charitable  use 
inoperative,  but  the  conveyance  itself  is  void  to  all  intents 
and  purposes  (e).  Its  provisions,  however,  are  subject  to 
partial  exception  in  the  case  of  stock  in  the  public  funds, 
as  to  which  the  statute,  instead  of  a  deed  executed  twelve 
months  before  the  donor's  death,  requires  that  the  trans- 
fer in  the  bank  books  should  be  made  six  calendar  months, 
at  least,  before  his  death.  There  is  also  an  exception  in 
the  case  of  all  conveyances  by  way  of  band  fide  purchase, 
and  where  a  full  valuable  consideration  is  paid  down  at 
the  time;  for  such  purchases  will  be  valid,  nothwithstand- 
ing  the  death  of  the  vendor  within  twelve  months  after 
the  execution  of  the  deed(/).  The  universities  of  Cam- 
bridge and  Oxford,  their  colleges,  and  the  scholars  on  the 
foundations  of  Eton,  Winchester,and  Westminster,  are  also 
entirely  exempted  from  the  operation  of  the  act(jF);  and  a 
similar  exemption  has  been  since  extended  by  5  Geo.  IV. 
c.  39,  to  the  British  Museum. 

2.  Alienations  by  particular  tenants,  when  they  con- 
vey (A)  a  greater  estate  than  the  law  entitles  them  to 
make,  are  forfeitures  to  the  person  in  immediate  remain- 
der or  reversion (j).     \\Ab  if  tenant  for  his  own  life  alienes 


(0  Doe  v.  Wrtghte,2Bara.&  Aid. 
710. 

(/)  As  to  this  exception,  see  9Qeo. 
4,  c  85. 

(g)  This  exemption  was  originally 
subject  to  a  proviso,  that  no  college 
should  be  at  liberty  to  purchase  more 
advowsons  than  are  eqiial  in  number 
to  the  moiety  of  the  fellows  or  students 
upon  the  respective  foundations;  but 
this  restriction  no  longer  exists,  hav* 
ing  been  repealed  by  45  Geo.  3,  c. 
101. 

(^)  It  id  to  be  observed  that  we 
are  speaking  here  only  of  the  common 
law  conveyance  by  feofiment,  with 
livery  of  seisin.    We  shall  see  here- 


after that  conveyances  of  other  kinds  do 
not  work  a  forfeiture,  though  a  similar 
effect  belonged  to  the  now  abolished 
methods  of  fine  and  recovery.  Co.  Litt* 
251b. 

(t)  Co.  Litt.  251 ',  vide  supra,  p. 
292.  According  to  Blackstone,  vol. 
ii.  p.  274,  '*  the  forfeiture  accrues 
"  when  the  alienations  are  greater 
"  than  the  law  entitles  them  to  make, 
"  and  dwett  the  remainder  or  rever- 
"  sion,**  which  is  also  the  expression 
of  Lord  Coke,  Co.  Litt.  251  a.  But 
where  the  reversion  or  remainder  b  in 
the  crown,  it  is  not  divested,  and  yet 
a  forfeiture  equally  accrues ;  Co.  Litt. 
251  b.   So  the  levying  of  a  fine  in  fee. 
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[^by  feoffinent  for  the  life  of  another,  or  in  tail,  or  in  fee; 
these  being  estates,  which  either  must  or  may  last  longer 
than  his  own,  the  creating  them  is  not  only  beyond  his 
power,  and  inconsistent  with  the  nature  of  his  interest, 
but  is  also  a  forfeiture  of  his  own  particular  estate  to  him 
in  remainder  or  rerersion,)]  who  is  entitled  to  enter  im- 
mediately(A).  For  which  the  reason  seems  to  be,  that  the 
tenant  by  thus  taking  upon  himself  to  assert  a  more  ex- 
tensive right  than  he  derived  from  the  lord  of  the  fee,  has 
violated  the  feudal  compact  (which  bound  him  to  fideUty), 
and  consequently  no  longer  deserves  to  retain  its  bene- 
fit(/).  He  has  therefore  [|by  his  own  act  determined,  and 
put  an  entire  end  to  his  own  original  interest;  and  on 
such  determination^  the  next  taker  is  entitled  to  enter  re- 
gularly as  in  his  remainder  or  reversion.  The  same  law 
which  is  thus  laid  down  with  regard  to  tenants  for  Ufe, 
holds  also  with  respect  to  all  tenants  of  mere  chattel  in- 
terests; but  if  tenant  in  tail  alienes]]  by  feoffinent  [[in  fee, 


by  the  particular  tenant,  of  a  thing 
lying  in  grant,  used  to  work  a  forfei- 
ture; and  yet  it  did  not  divest  the  re- 
mainder or  reveraion;  ibid.  Etvide 
Podger'8  case,  9  Rep.  106  b. 

(k)  Litt  s.  415. 

(0  Vide  supra,  pp.  166,  181, 196, 
2^1,  275 ;  Gilb.  Ten.  38,  39,  where, 
after  observing  that  if  the  vassal  re- 
nounced the  feud  this  was  always  a 
cause  of  forfeiture  by  the  old  feudal 
law,  the  learned  author  proceeds  to 
remark,  that  "  if  the  tenant  for  life 
"  makes  a  feoffment,  or  levies  a  fine, 
**  it  is  palpably  contrary  to  his  oath  of 
"  fidelity  to  the  reversioner,  and  there- 
"  fore  that  is  a  plain  renunciation  of 
"  the  feud."  The  statement  of  Black- 
stone  on  this  subject  is,  that  there 
seem  to  be  (too  reasons  for  the  forfei- 
ture. "  First,  because  such  aliena- 
**  tion  amounts  to  a  renunciation  of 
"  the  feudal  coniiection  and  depend- 


(I 


c< 


"  ence;  it  implies  a  refusal  to  perfonn 
"  the  due  renders  and  services  to  the 
'*  lord  of  the  fee,  of  which  fealtf  is 
"  constantly  one,  and  it  lends  in  its 
"  consequence  to  defeat  and  divest  the 
"  remainder  or  reversion  expectant : 
"  as  therefore  that  is  put  in  jeopardy 
by  such  act  of  the  particular  teoant, 
it  is  but  just  that,  upon  diacoveiy, 
«  the  particular  estate  should  be  for- 
"  feited  and  taken  from  him  who  has 
"  shown  so  manifest  an  inclination  to 
"  make  on  improper  use  of  it.  The 
"  other  reason  is,  becaose  the  parti- 
**  cular  tenant,  by  granting  a  larger 
'*  estate  than  his  own,  has  by  his  own 
**  act  determined  and  put  an  entire 
"  end  to  his  own  original  intereitt 
"  and  on  such  determination  the  neit 
**  taker  is  entitled  to  enter  regularly 
**  as  in  his  remainder  or  reversioB." 
2D].  Com. 274. 
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[[this  is  no  immediate  forfeiture  to  the  remainder-man^  but 
a  mere  discontinuance  (ei^  it  is  called  (in))  of  the  estate-tail, 
which  the  issue  may  afterwards  avoid]]  by  entry  (n);  [[for 
he  in  remainder  or  reversion  hath  only  a  very  remote  and 
barely  possible  interest  therein,  until  the  issue  in  tail  is 
extinct.^  Under  this  head  of  forfeiture  by  alienation  of 
particular  tenants,  it  farther  deserves  remark,  that  it  differs 
materially  from  forfeiture  by  breach  of  condition  in  deed, 
to  which  we  had  occasion  to  refer  in  a  former  chapter; 
for  in  that  case  the  reversioner  is  in  as  of  his  former 
seisin  (o),  and  consequently  not  only  the  estate  of  the  tenant 
himself,  but  all  interests  derived  out  of  it  (even  though 
derived  before  the  forfeiture)  are  defeated  (|?);  [[but  in  case 
of  such  forfeitures  by  particular  tenants,  all  legal  estates 
by  them  before  created,  (as  if  tenant  for  twenty  years 
grants  a  lease  for  fifteen,)  and  all  charges  by  him  lawftilly 
made  on  the  lands,  shall  be  good  and  available  in  law.)] 

3.  Analogous  [[both  in  its  nature  and  its  consequences, 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 
crime  of  disclaimer;  as  where  a  tenant  who  holds  of  any 
lord,  neglects  to  render  him  the  due  services,  and  upon  an 
action  brought  to  recover  them,  disclaims  to  hold  of  his 
lord.  Which  disclaimer  of  tenure  in  any  court  of  record 
is  a  forfeiture  of  the  lands  to  the  lord(j),  upon  reasons 
most  apparently  feudal.  And  so  likewise,  if  in  any  court 
of  record  the  particular  tenant  does  any  act  which 
amounts  to  a  virtual  disclaimer,]]  as  if,  being  tenant  for 
life,  he  claims  a  fee(r),  such  behaviour  amounts  to  a  for- 
feiture of  his  particular  estate. 


(m)  Co.  Liu.  328  a)  2  Inst.  335; 
Co.  Liu.  by  Butler,  333  a,  n.  (1). 

(n)  Blackstone  says,  "  by  dae 
course  of  law ;"  for  a  discontinuance, 
wben  he  wrote,  took  away  the  right  of 
entry,  and  put  the  issue  and  those  in 
reversion  and  remainder,  to  the  neces- 
sity of  bringing  a  real  action;  Litt.  s. 
595, 596, 597 ;  Doe  v.  Finch,  1  Nev. 


&M.130.  Btttnowby3&4Will.4, 
c.  27,  s.  39,  no  discontinuance  shall 
take  away  any  right  of  entry. 

(o)  Vide  supra,  p.  280. 

(p)  GiIb.Ten.200;  Dy.  344  a;  4 
Rep.  24  a;  Co.  Litt.  234  a;  1  Rol. 
Ab.  474. 

(9)  Finch,  270, 271. 

(r)  Co.  Liu.  251  b. 
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And  in  reference,  as  it  would  seem,  to  the  general  prio- 
ciple  on  which  both  this  head  of  forfeiture  and  the  last 
are  founded  (viz.  the  obligation  of  fealty  due  irom  the 
tenant  to  the  reversioner),  it  has  been  held  that  where  a 
tenant  for  term  of  years  deserted  the  premises,  and  after- 
wards delivered  up  the  possession  of  them,  with  the  lease, 
to  a  third  party,  who  claimed  by  title  paramount  to  the 
landlord,  with  intent  to  assist  that  party  in  setting  up  the 
adverse  title,  he  forfeited,  under  those  circumstances,  his 
own  estate  for  years  («). 

(s)  Doe  d.  Ellerbrook  p.  Flytin,  4  Tyrw.  619. 
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CHAPTER  XV. 


OF  TITLE  BY  ALIENATION  IN  GENERAL. 


[The  most  usual  and  universal  method  of  acquiring  a  title 
to  real  estates  is  that  of  alienation  or  conveyance  (a) : 
under  which  may  be  comprised  any  method  wherein  es- 
tates are  voluntarily  resigned  by  one  man,  and  accepted 
by  another;  whether  that  be  effected  by  sale^  gift,  mar- 
riage settlement,  devise,  or  other  transmission  of  property 
by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates  by  alienation  is  not  of 
equal  antiquity  in  the  law  of  England,  with  that  of  taking 
them  by  descents  For  we  may  remember,  that  by  the 
feudal  law  (b),  a  pure  and  genuine  feud  could  not  be  trans- 
ferred from  one  feudatory  to  another,  without  the  consent 
of  the  lord ;  lest  thereby  a  feeble  or  suspicious  tenant 
might  have  been  substituted  and  imposed  upon  him  to 
perform  the  feudal  services,  instead  of  one  on  whose  abi- 
lities and  fidelity  he  could  depend.  And  as)]  the  feuda- 
tory [[could  not  aliene  it  in  his  life-time,  so  neither  could 
he  by  will  defeat  the  succession,  by  devising  his  feud  to 
another  family ;  nor  even  alter  the  course  of  it,  by  im- 
posing particular  limitations,  or  prescribing  an  unusual 
path  of  descent.  Nor  could  he  aliene  the  estate,  even 
with  the  consent  of  the  lord,  unless  he  had  also  obtained 
the  consent  of  his  own  next  apparent  or  presump- 
tive  heir  (c).     And  therefore  it  was  very  usual  in  ancient 

(a)  Ab  to  title  by  alienation,  vide  (6)  Vide  supra,  p.  165. 

Co.  Litt.  118  b.      And  for  the  early  (c)   Co.  LitL  94  b;    Wright,  Ten. 

state  of  the  law  as  to  the  power  of  168. 
alienation,  Wild*s  case,  6  Rep.  17. 

VOL.  I.  F  P 
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[[feoffments,  to  express  that  the  alienation  was  made 
by  consent  of  the  heirs  of  the  feoffor;  or  sometimes  for 
the  heir  apparent  himself  to  join  with  the  feoffor  in  the 
grant  {d).  And,  on  the  other  hand,  as  the  feudal  obliga- 
tion was  looked  upon  to  be  reciprocal,  the  lord  could  not 
aliene  or  transfer  his  signiory  without  the  consent  of  his 
vassal:  for  it  was  esteemed  unreasonable  to  subject  a 
feudatory  to  a  new  superior,  with  whom  he  might  have  a 
deadly  enmity,  without  his  own  approbation;  or  even  to 
transfer  his  fealty,  without  his  being  thoroughly  apprised 
of  it,  that  he  might  know  with  certainty  to  whom  his 
renders  and  services  were  due,  and  be  able  to  distinguish 
a  lawful  distress  for  rent  from  a  hostile  seizing  of  his  cattle 
by  the  lord  of  a  neighbouring  clan  (e).  This  consent  of 
the  vassal  was  expressed  by  what  was  called  attorning  (/), 
or  professing  to  become  the  tenant  of  the  new  lord(^): 
which  doctrine  of  attornment  was  afterwards  extended  to 
all  lessees  for  life  or  years]],  between  whom  and  the 
lessor  there  still  exists  (as  we  have  seen)  the  feudal  rela- 
tion of  lord  and  tenant(^).     [[For  if  one  bought  an  estate 


(d)  Madoz,  Fonnul.  Aogl.  Xo.  316, 
319,  427. 

(<)  Gilb.  Ten.  83. 

(/)  The  lame  doctrine  and  the 
lame  denomination  prevailed  in  Bre- 
tagne — posteuione*  in  Jurisdietianali' 
bus  mm  aliter  apprektndi  posie,  ^uam 
per  atieumancn  %t  avirancn,  ut  loqui 
tolent;  cum  vatallut,  efurato  prions 
domini  obsequio  et  fide,  nevo  se  Sacra- 
mento,  novo  item  domino  aequirenti  o6- 
ttringebat;  idque  jussu  auetoris, — 
D*AigeDtre»  Antiq.  ConsuetBrit.  apud 
Dufresne,  i.  819,  820. 

(g)  As  to  attornment,  Tide  Co.  LitL 
309  a— 325  a  ;  Harris  v.  Booker,  4 
Bing.  99 ;  Birch  v.  Wright,  1  T.  R. 
378 ;  Doe  v.  Boulter,  6  Ad.  &  £1.  676. 

(ft)  Vide  sup. p.  241.275.  It  is  to 
be  observed,  however,  that  the  attorn* 


ment  of  the  particular  tenant  wu  is 
necessary  upon  the  gtsnt  of  a  remein- 
dfr  ai  a  reversion;  and  yet  there  is  b« 
feudal  tenure  between  the  parikalar 
tenant  and  the  remainder- man.  The 
reasons  assigned  for  this  are,  1st,  that 
the  remainder-man  eame  in  bj  tbe 
feudal  feoffment,  and  therefero  the  le- 
mainder  would  not  pass  without  tbe 
utmost  notoriety  -,  and  this  was  by  at* 
tornment  coram  paribus,  to  which  sock 
notoriety  was  attributed,  that  tbe  feodsl 
feoffment  could  not  be  aherad  witheot 
it.  2nd,  because  the  action  of  wasli 
and  the  right  of  forfeiture  of  tenant  for 
life  accrued  to  him  in  remainder;  aod 
therefore  the  tenant  for  life  being  to 
some  purposes  attendant  on  the  re- 
mainderman, it  was  fit  that  he  should 
attorn  to  his  grant— Gilb.  Ten.  90, 91- 
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[[with  any  lease  for  life  or  years  standing  out  thereon,  and 
the  lessee  or  tenant  refused  to  attorn  to  the  purchaser, 
and  to  become  his  tenant,  the  grant  or  contract  was  in 
most  cases  void,  or  at  least  incomplete  (i) :  which  was 
also  an  additional  clog  upon  alienations. 

But  by  degrees  this  feudal  seyerity  is  worn  oflP;  and  ex- 
perience hath  shown  that  property  best  answers  the  pur^ 
poses  of  civil  life,  especially  in  commercial  countries, 
when  its  transfer  and  circulation  are  totally  free  and  un* 
restrained.  The  road  was  cleared  in  the  first  place  by  a 
law  of  King  Henry  the  First,  which  allowed  a  man  to 
sell  and  dispose  of  lands  which  he  himself  had  purchased; 
for  over  these  he  was  thought  to  have  a  more  extensive 
power,  than  over  what  had  been  transmitted  to  him  in  a 
course  of  descent  from  his  ancestors  (^'):  a  doctrine  which 
is  countenanced  by  the  feudal  constitutions  themselves  (£): 
but  he  was  not  allowed  to  sell  the  whole  of  his  own  ac- 
quirements, so  as  totally  to  disinherit  his  children,  any 
more  than  he  was  at  Uberty  to  aliene  his  paternal  estate  (/)• 
Afterwards  a  man  seems  to  have  been  at  liberty  to  part 
with  all  his  own  acquisitions,  if  he  had  previously  pur- 
chased io  him  and  his  assigns  by  name ;  but,  if  his  assigns 
were  not  specified  in  the  purchase  deed,  he  was  not  em- 
powered to  aliene  (m)  :  and  also  he  might  part  vnth  one- 
fourth  of  the  inheritance  of  his  ancestors  without  the 
consent  of  his  heir(7i).  By  the  great  charter  of  Henry 
III.  (o),3  no  alienation  was  permitted  of  any  part  of  the 
land,  [[unless  sufficient  was  left  to  answer  the  services  due 
to  the  superior  lord ;  which  sufficiency  was  probably  in- 

(i)  Lttt.  (651.  tune  quidem  hoe  ei  liett ;  $ed  rum  to» 

(j)  EmptioMi  vel  aequisitiones  suas  turn  quettum,  quia  non  potest  filium 

det  eui  magis  velit.     Terram  autem  suumtueredtmexheredare, — Glan.  1.7, 

quam  ei  petrentei  dederunt,  non  mittat  c.  1 . 

extra  eognatumem  *tiam.  LL.  Hen.  I.  (»)  M»rr-  c   1,  »•  3-    This  is  also 

jj^  7Q^  borrowed  from  the  feudal  law, — Feud* 

(k)  Feud.  1.  2,  t.  39.  1-  2,  i.  48. 

(I)  Si  questum  tantum  habuerit  is,  («)  Mirr.  ibid. 

qui  partem  terree  sua  dnnare  voluerit,  (o)  9  Hen.  3,  c.  32. 

pp2 
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[[terpreted  to  be  one-half  or  moiety  of  the  land  (p).  But 
these  restrictions  were  in  general  removed  by  the  statute 
of  Quia  JEmptares  iq),  whereby  all  persons,  except  the 
king's  tenants  in  capites  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretion  (r);] 
subject  only  to  the  provision  that  all  conveyances  of  the 
fee  should  be  to  hold  of  the  chief  lord,  and  not  of  the 
grantor (tf).  [[And  even  these  tenants  in  capite,  were  by 
the  statute  1  Edw.  III.  c.  12,  permitted  to  aliene,  on  pay- 
ing a  fine  to  the  king(«).  By  the  temporary  statutes  7 
Hen.  VII.  c.  3,  and  3  Hen.  VIII.  c.  4,  all  persons  attending 
the  king  in  his  wars  were  allowed  to  aUene  their  lands 
without  licence,  and  were  relieved  from  other  feudal  bar- 
dens.  And,  lastly,  these  very  fines  for  alienations  were, 
in  all  cases  of  freehold  tenure,  entirely  abolished  by  the 
statute  12  Car.  II.  c.24.]]  The  restraint  o{  devising  lands 
by  will,  except  in  some  places  by  particular  custom, 
after  being  partially  taken  off  by  the  Statute  of  Wills,  32 
Hen.  VIII.  c.  1,  was  at  length  totally  removed,  on  the 
abolition  of  military  tenures,  by  the  statute  of  Charles  just 
mentioned.  [[The  doctrine  of  attornments  continued  later 
than  any  of  the  rest,  and  became  extremely  trou&lesome, 
though  many  methods  were  invented  to  evade  them(O) 
till  at  last  they  were  made  no  longer  necessary  to  complete 
the  grant  or  conveyance,  by  statute  4  &  5  Anne,  c.  16;  nor 
shall,  by  statute  11  Geo.  II.  c.  19,  the  attornment  of  any 
tenant  affect  the  possession  of  any  lands,  unless  made 
with  consent  of  the  landlord,  or  to  a  mortgagee  after  the 
mortgage  is  forfeited,  or  by  direction  of  a  court  of  justice.]] 
The  result  of  these  several  relaxations  has  at  length 
been  the  complete  disengagement  of  the  realty  fit>m  all 
the  feudal  restraints  on  alienation ;  so  that  it  may  be  laid 
down  as  a  general  maxim,  subject  to  very  few  exceptionSi 

(p)  Dalfymple  of  Feuds,  95.  "  Statute  of  Wills/'  (of  which  heie- 

(q)  18  Edw.  1,  c.  1.  after)  **  in  all  cases  in  which  they  ^P* 

(r)  Vide  sup.  p.  221.  "  plied,  made  attornments  unnecei- 

(s)  2  Inst.  67.  "  sary."   Coleridge's  Blackstoue,  vol. 

(0  "  The  Statute  of  Uses  and  the      ii.  p.  290,  n.  (3)» 
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that  all  estates  in  land  are  now  freely  transferable,  unless 
granted  under  express  stipulation  to  the  contrary.  And 
even  such  stipulations  are  in  some  instances  inefficacious  to 
the  end  designed.  Forif  there  be  a  conveyance  in  fee  simple, 
with  condition  prohibiting  the  tenant  and  his  heirs  from  all 
alienation,  the  condition  is  merely  void(tt);  and  a  similar 
proviso  annexed  to  an  estate  tail,  will  not  prevent  the  te- 
nant from  making  a  valid  conveyance  in  fee  simple,  in 
such  method  as  the  law  has  prescribed  for  that  purpose(.T). 
Estates  at  will,  or  at  sufferance,  however,  are  for  reasons 
obviously  resulting  from  their  nature  and  constitution, 
not  assignable.  And  besides  these,  there  are  some  other 
interests  which  in  a  partial  sense,  are  incapable  of  transfer. 
For  a  man  who  has  been  ousted  of  the  possession  of  his 
land  by  the  wrongful  act  of  a  stranger,  so  as  to  retain 
a  right  of  entry  only,  cannot  in  general  convey  that 
right  to  another  pest  pretended  titles  might  be  granted 
to  great  men,  whereby  justice  might  be  trodden  down  and 
the  weak  oppressed  (y);]]  though  by  last  will  and  testa- 
ment, even  a  right  of  entry  is  now  capable  of  being  effec- 
tually devised  (jc).  And  the  same  distinction  obtains  with 
respect  to  a  contingent  interest  (a);  as  to  which  it  is  farther 

(m)  Co.  Liu.  222  b,  223  a.  estates,  it  is  also  opposed  to  that  po- 
(jt)  Ibid.  223  b.  Such  a  condition,  licy  of  the  law  which  will  not  suffer 
however,  if  annexed  to  an  estate  for  any  attempt  to  create  a  perpetuity, 
years,  is  binding ;  Co.  Litt.  223  b.  that  is,  to  confine  property  in  a  given 
And  so  is  a  condition  or  prohibition  course  of  devolution  in  perpetuum, — 
restraining  a  tenant  in  fee  simple  from  a  subject  on  which  we  shall  have  oc- 
alienation  for  a  certain  time  ;  Shep.  casion  to  say  more  hereafter.  It  is  to 
T.  126,  n.  (1);  or  from  aliening  to  conditions  restraining  tenants  in  tail 
'  particular  persons ;  Co.  LitL  223  a  ;  from  alienation,  that  the  term  "  per- 
L'ltt.  s.  361 ;  Perrin  v.  Lyon,  9  East,  petuity"  seems  to  have  beeq  first  ap* 
170 ;  or  to  any  except  a  particular  plied.  —  See  Third  Real  Property  Re- 
class  of  persons;  Doe  v.  Pearson,  6  port,  p.  30. 
East,  173.  The  reason  assigned  in  {y)  2  Bla.  Com.  290. 
Co.  Litt.  for  the  invalidity  of  ft  con-  (s)  7  Will.  4  &  I  Vict.  c.  26,  s.  3. 
dition  restraining  a  tenant  in  fee  simple  The  law  on  thli  point  was  formerly 
or  fee  tail  from  any  alienation  what-  otherwise. — Forrester  v.  Ooodright,  8 
ever,  is  the  repugnancy  of  such  a  re-  East.  552. 

siriclion  to  the  nature  of  the  estate  (a)  Doe  v,  Tomkinson,  2  M.  &  Sel. 

iuelf.    As  applied,  however,  to  such  170;  7  Will.  4  &  1  Vict*  c.  26,  s.  3. 
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to  be  remarked,  that  though  not  generally  transferable 
at  law,  yet  the  assignment  of  it  for  a  valuable  consider- 
ation will  be  considered  as  effectual  in  a  court  of  equity; 
and  when  it  becomes  vested,  the  vendor  will  be  compelled 
by  that  jurisdiction,  to  make  conveyance  of  it  pursuant  to 
his  agreement  (fty, 

Having  made  these  remarks  on  the  subject  of  aliena- 
nation  in  general,  we  shall  now  proceed  to  inquire,  first, 
]joho  may  aliene,  and  to  toham  ;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  several  modes  of  convey- 
ance. 

I.  Who  may  aliene,  and  to  whom :  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchasing,]]  the 
latter  term  being  of  course  here  used  not  in  its  popular 
but  in  its  technical  sense  (c).  [[And  herein  we  must  con- 
sider rather  the  incapacity,  than  capacity,  of  the  several 
parties :  for  all  persons  are  prima  facte  capable  both  of 
conveying  and  purchasing,  unless  the  law  has  laid  them 
under  any  particular  disabilities.]] 

Until  the  late  mitigation  of  the  law  of  attainder,  all 
persons  attainted  of  treason  or  felony  were  [[incapable  of 
conveying  from  the  time  of  the  offence  committed,  pro- 
vided attainder  followed  (c?) :  for  such  conveyance  by 
them  might  tend  to  defeat  the  king  of  his  forfeiture,  or 
the  lord  of  his  escheat.]]  They  might,  however,  [[/w^ 
chase  for  the  benefit  of  the  crown,  or  the  lord  of  the  fee,]] 
though  they  were  [[disabled  to  hold :  the  lands  so  pur- 
chased, if  after  attainder,  being  subject  to  immediate  for- 
feiture; if  before,  to  escheat  as  well  as  forfeiture,  accord- 
ing to  the  nature  of  the  crime  («)]].     But  as  regards  the 

As  to  the  binding  of  a  contingent  in-  and  the  authorities  mentioned  post, 

terest  by  ettoppel,  vide  Goodtitle  v.  446,  n.  (c). 

Morse,  3  T.  R.  371  j  Doc  v.  Martyn.  (6)  1  Prest.  Est.  89;   1  Fonb.  Tr. 

6  Barn.  &  Cres.  627;   Christmas  v,  Eq.  213,  214. 

Oliver,  10  Bam.  &  Cres.  181;  Right  (c)  Vide  supra,  p.  355. 

v.  Bucknell,  2  Bam.  &  Adol.  278 ;  (d)  Co.  Litt,  42  b. 

(e)  Ibid.  2  b. 
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present  state  of  the  law,  these  positions  will  now  require 
qualification;  being  materially  affected  by  the  recent  sta- 
tttteSy  to  which  we  had  occasion  to  refer  in  our  chapter  on 
Title  by  Escheat  (/). 

In  like  manner  ^jcarporatians,  religious  or  others,  may 
purchase  lands,  yet  unless  they  have  a  license  to  hold  in 
mortmain,  they  cannot  retain  such  purchase,  but  it  shall 
be  forfeited  to  the  lord  of  the  fee  (^)]].  As  to  their  power 
of  alienation,  it  was  formerly  more  extensive  than  at  pre- 
sent. For  corporations  sole,  such  as  archbishops,  bishops, 
parsons,  and  vicars,  might  once  with  the  concurrence  and 
confirmation  of  such  persons  as  the  law  requires,  have 
made  estates  at  their  pleasure,  of  any  lands  that  they  held 
in  their  corporate  right.  And  corporations  aggregate 
might  exercise  the  same  power,  without  the  concurrence 
of  any  person  whatsoever  (A).  But  it  has  been  since 
thought  right  to  make  provision  for  the  protection  of  suc- 
cessors. And  therefore  by  1  Eliz.  c.  19,  and  13  Eliz.  c.  10, 
archbishops  and  bishops,  colleges,  cathedrals,  and  other 
ecclesiastical  or  eleemosynary  corporations,  and  all  par- 
sons and  vicars,  are  restrained  from  alienation  (even  with 
such  concurrence  as  before  mentioned)  beyond  the  life  of 
the  person  who  constitutes  the  corporation  sole,  or  is  the 
head  of  the  corporation  aggregate,  except  by  way  of  lease 
for  a  term  not  exceeding  twenty-one  years  or  three  lives, 
and  subject  to  such  formalities  and  restrictions  as  those 
acts  impose  (i).     And  as  to  such  lay  corporations  as  are 


(/)  Vide  tup.  p.  413. 

(g)  See  however  the  exceptions  no- 
ticed, sap.  p.  427, 428. 

(h)  2  Bl.  Com.  318. 

(i)  Ibid.  319—321.  Farther  re- 
strictions are  also  imposed  on  ecclesi- 
astical leases,  by  14  Eliz.  c.  11,  18 
Eliz.  c.  6,  and  18  Eliz.  c.  1 1,  and  on 
renewals  of  them  by  6  &  7  Will.  4,  c. 
20;  see  also  13  Eliz.  c.  20,  and  57 
Geo.  3,  c.  99,  restraining  charges  upon 
benefices.    But  by  17  Geo.  3,  c.  53f 


21  Geo.  3,  e.  66,  6  Geo.  4,  c.  89,  1  & 
2  Vict.  c.  23,  and  3  &  4  Vict.  c.  1 1 3,  s. 
59,  the  beneficed  clergy  are  enabled, 
by  consent  of  proper  parties,  to  mort- 
gage their  benefices  to  raise  money 
for  building  or  repairing  their  resi- 
dences, and  in  certain  cases  to  sell 
their  residences ;  and  by  55  Geo.  3, 
c.  147,  1  Geo.  4,  c.  6,  6  Geo.  4,  c  8, 
and  7  Geo.  4,  c.  66,  to  exchange  their 
parsonage  houses  and  glebes  for  others. 
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called  municipal  (viz.  incorporated  towns),  they  are  dis- 
abled by  6  &  6  Will.  IV.  c.  76,  s.  94,  from  selling  or 
mortgaging  any  lands,  tenements,  or  hereditaments(A)  (and 
in  general  also  from  demising  them  for  any  term  exceed- 
ing thirty-one  years),  except  in  pursuance  of  some  agree- 
ment entered  into  by  the  body  corporate  before  5th  June, 
1835.  But  by  the  same  act,  and  by  6  &  7  Will.  IV.  c. 
104,  s.  2,  it  is  provided  that  any  disposition  of  them  may 
nevertheless  be  made  by  the  approbation  of  the  lords  of 
the  treasury  or  any  three  of  them ;  and  on  such  terms  as 
they  may  think  fit  to  approve  (/). 

The  conveyances  of  idiots  and  madmen  (except  during  a 
lucid  interval),  are  also,  generally  speaking,  void  (m), 
though  both  as  regards  this  disability  of  insanity  and 
some  others,  to  which  we  shall  presently  refer,  provision 
has  been  made  by  different  statutes,  to  empower  committees; 
guardians,  and  others,  to  act  for  the  persons  disabled,  in  cer- 
tain cases  where  loss  or  inconvenience  would  be  sustained 
by  their  incapacity  to  execute  instruments  for  them8elves(n). 
The  feoffments  however  of  insane  persons  are  held  not  to 
be  absolutely  void  but  voidable  only(o);  owing  to  the 
solemnity  of  livery  with  which  they  are  accompanied; — the 
practical  difference  between  a  void  and  a  voidable  transac- 
tion being  chiefly  this,  that  the  former  is  a  mere  nullity,  and 
therefore  incapable  of  confirmation,  but  the  latter  may  be 
either  avoided  or  confirmed  ex  post  facto  {p)»     And  it  is 


(fc)  As  to  their  sale  of  church  pa- 
tronagCr  vitie  same  act,  sect.  139,  6  & 
7  Will.  4,  c.  77,  s.  26.  c.  104,  s.  3,  1 
&  2  Vict.  c.  31. 

(/)  See  also  2  &  3  Will.  4,  c.  69, 
s.  3,  restraining  maoicipal  corpora- 
tions from  selling  lands,  &c.  to  defray 
the  expenses  of  parliamentary  elec- 
tions. 

(m)  Thompson  v.  Leach,  Comb. 
468. 

(n)  Vide 43  Geo.  3,  c.  75 ;  59  Geo. 
3,  c.  80,   s.  2;    6  Geo.  4,  c.  74;   9 


Geo.  4,  c.  78  ;  II  Geo.  4  and  I  Will. 
4,  c.  60,  c.  65 ;  3  &  4  Will  4,  c.74. 
ss.  33,91. 

(o)  Thompson  v.  Leach,  ubi  svp. 

(p)  2  Bla.  Com.  293.  There  was 
also  formerly  this  diflerence  between  a 
void  deed  and  one  merely  voidable, 
that  when  the  former  was  alleged 
against  a  party  in  a  court  of  justice, 
he  might  impeach  it  by  simply  deny- 
ing that  it  was  his  deed,  and  giving 
proof  under  that  plea  of  the  circum- 
stances which  rendered  it  void ;  but  be 
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also  heldy  that  though  the  feofizaent  of  a  non  compos  may 
during  his  life  be  avoided  by  the  party  legally  authorized 
to  act  for  him,  or  after  his  death,  by  his  heir,  or  any  other 
person  interested  (q) ;  yet  it  cannot  be  avoided  by  the  rion 
compos  himself,  on  the  ground  of  his  own  past  insanity ; 
there  being  a  maxim  in  the  law,  in  regard  to  transactions 
merely  voidable,  that  no  man  shall  be  allowed  to  stultify 
himself  (r),  that  is,  to  plead  his  own  unsoundness  of  mind 
in  a  court  of  justice.  In  the  case  of  one  that  is  void, 
however,  this  maxim  has  no  appUcation  (s).    Such  being 


ooald  impeach  the  latter  only  by  a  ipe- 
cial  plea,  setting  forth  the  cause  of  in- 
validity—  Whelpdale's  case.  6  Rep. 
119;  2  I^.  483;  Moor»  43.  But  by 
recent  regnlations*  a  special  plea  is 
now  necessary  in  either  case.  Vide 
Reg.  Gen.  Hil.  term,  4  Will.  4. 

(9)  2  Bla.  Com.  292. 

(r)  Ibid.;  Beverley's  case,  4  Rep. 
123  b ;  Strond  v.  Marshall,  Cro.  Eliz. 
398 ;  Sugd.  Pow.  395,  2d  edit. 

(<)  Yatet  V,  Been,  2  Stra.  1 104 ;  Be- 
verley's case,  nbisup.;  Sugd.  ubi  sup. 
The  reason  of  the  distinction  is  to  be 
found  in  the  rale  stated  sup.  n.  (p),that 
where  the  deed  was  void,  no  ipecial  plea 
was  necessaiy.  The  maxim  that  a  roan 
shall  not  stultify  himself  has  formerly 
been  laid  down  as  if  applicable  to 
any  conveyance  by  a  lunatic,  with- 
out reference  to  the  distinction  be- 
tween void  and  voidable.  Vide  2 
'  Bla.  Com.  291.  But  the  contrary  law 
appears  to  be  now  settled.  As  to  the 
maxim  itself,  Blackstone  remarks,  that 
its  progress  is  somewhat  curious :  '*  In 

the  time  of  Edward  1,  nan  compos 
was  a  sufficient  plea  to  avoid  a 

man's  own  bond  (Britton,  c.  28, 
"  f.  66) ;  and  there  is  a  writ  in  the  Re- 
*'  gister(fol.228 ;  see  also  Memorand. 
"  Scacch.  22  Edw.  1,  prefixed  to  May- 
"  naid's  Year  Book,  Edw.  2,  fol.  23), 


« 


41 


tl 


"  for  the  alienor  himself  to  recover 
"  lands  aliened  by  him  during  his  in- 
"  sanity,  dum  fuit  non  eompot  mentis 
"  tu4But  dieit,  &c.  But  under  Edw.  3, 
"  a  scruple  began  to  arise  whether  a 
"  man  should  be  permitted  to  blemish 
"  himself  by  pleading  bis  own  insanity 
'*  (5  Edw.  3,  70) ;  and  afterwards  a 
"  defendant  in  an  assise  having  plead- 
"  ed  a  release  by  the  plaintiff  since 
"  the  last  continuance,  to  which  the 
"  plaintiff  replied  (ore  tonus  as  the 
*'  manner  then  was)  that  he  was  out 
"  of  his  mind  when  he  gave  it,  the 
"  Court  adjourned  the  assise,  doubt- 
"  ing  whether,  as  the  plaintiff  was 
"  sane  both  then  and  at  the  com- 
'*  mencement  of  the  suit,  he  should 
be  permitted  to  plead  an  interme- 
diate deprivation  of  reason ;  and  the 
question  was  asked,  how  he  came 
*'  to  remember  the  release,  if  out  of 
his  senses  when  he  gave  it  (35  Ass. 
pi.  10).  Under  Hen.  6,  this  way  of 
"  reasoning,  that  a  man  shall  not  be 
"  allowed  to  disable  himself  by  plead- 
*'  ing  his  own  incapacity,  because  who 
"  can  know  whst  he  did  under  such  a 
"  situation,  was  seriously  adopted  by 
*'  the  judges  in  argument  (39  Hen.  6, 
'*  42),  upon  a  question  whether  the 
heir  was  barred  of  his  right  of  entry 
by  the  feoffment  of  his  insane  an- 
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the  state  of  the  law  with  respect  to  the  conveyances  of  an 
insane  person,  it  is  laid  down  on  the  other  hand,  that  he 
is  competent  to  purchase,  and  also  to  retain  what  he  par- 
chases  (^);  but  he  cannot  be  compelled  to  retain  it,  the 
transaction,  (if  found  to  be  disadvantageous  to  him,)  being 
liable  to  subsequent  avoidance  on  the  ground  of  his  in- 
sanity (ti). 

The  conveyances  and  purchases  of  infants  (that  is,  per- 
sons under  twenty-one)  are  in  general  not  void,  but  void- 
able (:r);  and  that  either  by  themselves  in  their  lifetime, 
or  by  their  representatives  after  their  death.  But  if  the 
transaction  has  been  confirmed  by  the  infant  on  his  coming 
of  age,  it  cannot  afterwards  be  impeached  by  his  repre- 
sentative (y).  The  case  is  similar  with  respect  to  persons 
who  purchase  or  convey  under  duress {z)  or  threat;  for  they 
may  either  affirm  or  avoid  the  transaction  whenever  the 
duress  has  ceased  (a). 

[The  case  of  a  married  woman  is  somewhat  different 
She  may  purchase  an  estate  without  the  consent  of  her 
husband,  and  the  conveyance  is  good  during  the  cover- 
ture, till  he  avoids  it  by  some  act  declaring  his  dissent(6). 
And  though  he  does  nothing  to  avoid  it,  or  even  if  he  ac- 
tually consents,  the  feme  covert  herself  may,  after  the 
death  of  her  husband,  waive  or  disagree  to  the  same; 
nay,  even  her  heirs  may  waive  it  after  her,  if  she  dies  be- 
fore her  husband,  or  if  in  her  widowhood  she  does  nothing 
to  express  her  consent  or  agreement(c).]]     But  all  convey- 

"cettor."     2  Bla.  Com.  292.     To  &Sel.477;  Gibbs  v.  Merrill,  3 Taut. 

these  authorities  we  are  to  add  Be-  307. 

verley's  Case,  and  Stroud  v.  Marshall,  (y)  2  Bla.  Com.  292 ;  2  lust  483  ; 

before  cited.    £t  vide  F.  N.  B.  202  ;  5  Rep.  1 19. 

Litt.  8.  405  \  Jenk.  40 ;  3  Mod.  310  ;  (s)  As  to  duress,  vide  sup.  p.  131^ 

1  £q.  Ca.  Ab.  279.  137. 

(t)  Co.  Litt.  3  b.  (a)  2  lost.  483  \  5  Rep.  119 ;   2 

(tt)    2    Bla.    Com.   292  ;    Sugd.  Bla.  Com.  292. 
Purcb.  vol.  ii.  p.  107, 9th  edit  (h)  Co.  Litt.  3  a. 

(x)  Zouch  V.  Parsons,  3  Bun.  1794.  (c)  Ibid. 

Moor,  43;  Bay  lis  v.  Dineleyi  3  Mau. 
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ances  of  her  estate,  by  a  married  woman  (except  as  far  as 
regards  her  equitable  interest  in  land  settled  to  her  sepa- 
rate use)  are  absolutely  yoid(c2),  unless  made  in  such  par- 
ticular method  as  the  law  has  specifically  appointed  for  the 
purpose.  And  this  was  formerly ,  for  the  most  part(6),  by 
fine  or  recovery;  but  by  3  &  4  Will.  IV.  c.  74,  it  is  pro- 
vided (/),  that  in  lieu  of  these  proceedings  (which  the  act 
abolishes)  her  conveyance  shall,  after  the  31st  December, 
1833,  be  by  deed  acknowledged  in  such  form  as  therein  di- 
rected, and  executed  with  the  concurrence  of  her  husband. 
And  in  this  method,  she  may  now  in  general  dispose  of 
any  estate  which  she  either  alone,  or  she  and  her  husband 
in  her  right,  may  have  in  lands  of  any  tenure  (g). 

[The  case  of  an  alien  bom  (A)  is  also  pecuUar(j).    For 
he  may  purchase  any  thing;  but  after  purchase,  he  can 


(d)  2BIa.  Com.  293;  Perk.  s.  164; 
Gilb.  L.£v.  319;  1  Fonb.Eq.  103. 

(e)  In  concurrence  with  her  hai- 
band,  however,  she  might  also,  and 
may  still*  be  a  party  to  leases  under 
the  sUtate  32  Hen.  8,  c.  28,  of  which 
hereafter. 

(/)  S.  77. 

(g)  The  act  contains  an  exoeptioQ 
as  to  eopyholdi  in  every  case  where, 
before  the  statute,  the  husband  and 
wife  could,  by  surrender  to  the  lord, 
convey  the  wife's  estate;  and  the  con- 
veyance by  a  married  woman  of  her 
estate  tail  is  subject  to  special  provi- 
sion.   Vide  post. 

(h)  As  to  aliens,  vide  sup.  p.  124. 

(0  The  former  policy  of  the  law 
imposed  disabilities  of  the  same  kind 
with  those  of  alienage  on  persons  pro- 
fessiog  the  Roman  Catholic  religion. 
For  by  1 1  &  12  Will.  3,  c.  4.  all  papists 
not  taking  the  oaths  to  the  government, 
and  making  the  declaration  against 
transubstantiation  within  six  months 
after  attaining  the  age  of  eighteen,  were 
disabled  both  from  purchasing  and  in- 


heriting any  real  estate  whatever,  and 
the  next  of  kin,  being  a  Protestant,  was 
to  hold  them  for  his  own  use,  until  the 
terms  of  the  act  were  complied  with. 
But  by  18  Geo.  3,  c.  60,  and  43  Geo.  3, 
c.  30,  this  provision  was  repealed  as 
to  all  persons  who  should  at  any  time 
qualify  themselves  by  the  new  decla- 
ration and  oath  prescribed  by  the  31 
Geo.  3,  c.  32.  And  now  by  the  Ca- 
tholic Emancipation  Act,  10  Geo.  4, 
c.  7,  s.  23,  it  is  enacted,  that  no  oath 
shall  be  tendered  to  or  required  to  be 
taken  by  His  Majesty's  subjects  pro- 
fessing the  Roman  Catholic  religion, 
for  enabling  them  to  hold  or  enjoy  any 
real  or  personal  property  other  than 
such  as  may  by  law  be  tendered  to, 
and  required  to  be  taken  by  His  Ma- 
jesty's other  subjects.  As  to  the  his- 
tory of  the  laws  against  Roman  Ca- 
tholics, vide  Co.  Litt.  by  Butler,  891  a, 
n.  (2),  where  it  is  remarked  that  there 
is  even  yet  *'  some  confusion  and  un- 
*' certainty  respecting  the  oaths  they 
"  must  take  to  enable  them  to  hold 
"  their  real  property." 
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\yiold  nothing  except  a  lease  for  years  of  a  house]]  for  his 
habitation,  in  case  he  be  an  alien  friend  and  merchant; 
[[all  other  purchases  (when  found  by  an  inquest  of  office) 
being  immediately  forfeited  to  the  king ;]]  to  which,  how- 
ever, there  is  an  exception  in  the  case  where  a  lease  of  a 
dwelUng-house  or  shop  is  made  to  an  alien  artificer;  for 
this,  by  statute  32  Henry  VIII.  c.  16,  s.  13,  is  altogether 
void{k). 

Having  now  considered  in  detail,  the  capacities  of  per- 
sons as  alienors  and  alienees  respectively,  the  subject  may 
properly  be  closed  with  this  remark,  that  no  person  can 
be  compelled  to  take  an  estate  against  his  will.  If  land 
therefore  be  conveyed  in  invitum,  (as  not  imfrequently 
happens,  where  it  is  given  by  will,  upon  trust,  without 
having  obtained  the  consent  of  the  proposed  trustee  to  his 
nomination,)  the  effect  of  the  conveyance  may  always  be 
avoided  by  the  execution  of  a  deed  of  disclaimer  on  the 
part  of  the  dissentient  alienee  (Q. 

[[II.  We  are  next,  but  principally,  to  inquire  haw  a 
man  may  aliene  or  convey;  which  will  lead  us  to  consider 
the  several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the 
giving  a  separate  right  by  the  law  of  society  to  those 
things  which  by  the  law  of  nature  were  in  common,  there 
was  necessarily  some  means  to  be  devised  whereby  that 
separate  right  or  exclusive  property  should  be  originally 
acquired;  which,  we  have  more  than  once  observed,  was 
that  of  occupancy  or  first  possession.  But  this  posses- 
sion, when  once  gained,  was  also  necessarily  to  be  con- 
tinued; or  else  upon  one  man's  dereliction  of  the  thing  he 
had  seized,  it  would  again  become  common,  and  all  those 
mischiefs  and  contentions  would  ensue,  which  property 

{k)  Co.  Litt.  2b;  aod  note  (7)  by  (I)  Towdbod  o.  Tickell,  3  Ban.  & 

Harg. ;  Jevens  v.  Harridge,  1  Saand.  Aid.  31 ;  Nicholson  o.  Wordsworth,  2 

by  Wms.  6,  and  n.  ( 1 ) ;  Lapierre  o.  Swanst.  365 ;  Begbie  v.  Crook,  2  Bing. 

M'iDtoth,  I  Per.  &  Dav.  629.  N.C.  70. 
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[[was  introduced  to  prevent.  For  this  purpose,  therefore, 
of  continuing  the  possession,  the  municipal  law  has  esta- 
blished descents  and  alienations:  the  former,  to  continue 
the  possession  in  the  heirs  of  the  proprietor,]]  independently 
of  any  act  of  his  own:  [[the  latter  to  continue  it  in  those 
persons  to  whom  the  proprietor,  by  his  own  voluntary  act, 
should  choose  to  reUnquish  it  in  his  life-time,]]  or  make  it 
over  upon  the  event  of  his  death.  [[A  translation  or  trans- 
fer of  property  being  thus  admitted  by  law,  it  became  ne- 
cessary that  this  transfef*  should  be  properly  evidenced; 
in  order  to  prevent  disputes,  either  about  the  fact,  as 
whether  there  was  any  transfer  at  all;  or  concerning  the 
persons  by  whom  and  to  whom  it  was  transferred;  or 
with  regard  to  the  subject-matter,  as  what  the  thing 
transferred  consisted  of;  or  lastly,  with  relation  to  the 
mode  and  quality  of  the  transfer,  as  for  what  period  of 
time  (or,  in  other  words,  for  what  estate  and  interest)  the 
conveyance  was  made.  The  legal  evidences  of  this  trans- 
lation of  property  are  called  the  common  assurances  of  the 
kindom ;  whereby  every  man's  estate  is  assured  to  him, 
and  all  controversies,  doubts,  and  difficulties  are  either 
prevented  or  removed.]] 

These  common  assurances  or  conveyances  (as  they  are 
ordinarily  termed)  will  be  examined  in  their  order;  but 
because  most  of  them  are  usually  transacted  by  the  means 
of  that  particular  kind  of  instrument  called  a  deed,  we 
purpose  to  consider  the  nature  of  deeds  separately,  and  in 
the  first  instance,  before  we  enter  upon  the  different  kinds 
of  conveyance. 


(    446    ) 
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[[In  treating  of  deeds  we  shall  consider,  first,  what  a  deed 
is;  secondly,  its  requisites;  thirdly,  how  it  may  be 
avoided;^  lastly,  the  general  rules  which  the  law  has  laid 
down  for  its  construction. 

[[I.  First  then,  a  deed  is  a  writing  sealed  and  delivered 
by  the  parties  (a),^  and  used  in  a  great  variety  of  different 
transactions;  among  which,  one  of  the  most  important  is 
the  alienation  of  real  estates.  It  Qs  sometimes  called  a 
charter(&),  carta,  from  its  materials;  but  most  usually, 
when  appUed  to  the  transactions  of  private  subjects,  it  is 
called  a  deed,  in  Latin, /ac^m,  xar  s^ox^Vf  because  it  is 
the  most  solemn  and  authentic  act  that  a  man  can  pos- 
sibly perform,  with  relation  to  the  disposal  of  his  pro- 
perty; and  therefore  a  man  shall  always  be  estopped  by 
his  own  deed,  or  not  permitted  to  aver  or  prove  any  thing 
in  contradiction  to  what  he  has  once  so  solemnly  and  de- 
liberately avowed  (c).  If  a  deed  be  made  by  more  parties 
than  one,  there  ought  to  be  regularly  as  many  copies  of 
it  as  there  are  parties,]]  and  the  deed  so  made  is  called  an 
indenture,  because  each  part  used  formerly  to  be  cut  or 

(a)  Co.  Litt  171  a.  Buckaell,  2  Barn.  &  Adol.  278;  Laio- 

(6)  Co.  littb^Harg.  9b,D.(l.}  son  o.  Trameere,  1  Ad.  &  £1.  742; 

(c)  As  to  estoppel,  vide  Plowd.  434 ;  Bowman  v.  Taylor,  2  Ad.  &  £L  278; 

Co.  Litt.  352  a;   1  Saund.  by  Wms.  Whitton  v.  Peacock,  2  Bing.  N.  C. 

325  a,  n.  (4)  and  (c) ;   2  Saund.  by  411 ;  and  the  otber  authorities  cited  in 

Wms.  418 ;  Hill  v.  Manchester  Com-  Smith's  Leading  Cases,  vol.  ii.  p.  436« 

pany,  2  Barn.  &  Adol.  544 ;  Right  v.  460. 
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indented  in  acute  angles  {imtar  dentium,  or  like  the 
teeth  of  a  saw)  on  the  top,  or  side,  to  tally  or  correspond 
with  the  other  (cf)«  Formerly  too  [[when  deeds  were 
more  concise  than  at  present,  it  was  usual  to  write  both 
parts  on  the  same  piece  of  parchment,  with  some  word  or 
letters  of  the  alphabet  written  between  them;  through 
which  the  parchment  was  cut,  either  in  a  straight  or  in- 
dented line,  in  such  a  manner  as  to  leave  half  the  word  on 
one  part  and  half  on  the  other.  Deeds  thus  made  were 
denominated  syngrapha  by  the  canonists  (e);  and  with  us 
chirographa,  or  hand*writings(/);  the  words  cirographum 
or  cyrographum^  being  usually  that  which  was  divided  in 
making  the  indenture:]]  and  in  the  indentures  of  a  fine, 
this  custom  continued  to  be  observed  until  the  recent 
abohtion  of  that  species  of  conveyance.  But  for  a  long 
time  past,  the  practice  of  cutting  through  any  letters  has 
in  all  other  instances  been  disused;  and  even  that  of  in- 
denting saw-wise:  the  modem  method  being  to  cut  the  top 
of  the  parchment  in  a  waving  line.  Neither  this,  however, 
nor  any  other  method  of  indenting  is  in  general  necessary 
to  the  legal  validity  of  the  instrument  {g).  pVhen  the 
several  parts  of  an  indenture  are  interchangeably  executed 
by  the  several  parties,  that  part  or  copy  which  is  executed 
by  the  grantor,  is  usually  called  the  original^  and  the  rest 
are  counterparts;  though  of  late  it  is  most  frequent  for  all 
the  parties  to  execute  every  part;  which  renders  them  all 
originals.  A  deed  made  by  one  party  only,  is  not  indented, 
but  polled  or  shaved  quite  even;  and  therefore  called  a 
deedrpollj  or  a  single  deed  (A). 


(d)  Vide  Co.  Litt.  47  b;  LitU  i. 
371.  The  history  of  the  practice  of 
iodenthig  is  given  ioCo.  Litt.  by  But!. 
239a,D.(l). 

(tf)  Lyndew.  L  1,  t«  10,  c.  1. 

(/)  Minor,  c.2,  s.27;  Co.  Litt 
by  Harg.l43b,D.(4). 

(^)  Lord  Coke  says,  that  if  it  be 
not  actually  iodented  it  is  no  inden- 
tore;  Co.  Litt.  143  b.     But  it  will 


certainly  be  a  detd,  if  sealed  and  deli- 
vered as  a  deed.  In  certain  cases, 
howerer,  it  is  to  be  obserred  that  a 
deed  indtwui  is  made  by  statute  es- 
sential to  the  validity  of  the  transac- 
tion ;  vide  Co.  Litt.  by  Butl,  229  a,  n. 
(2). 

(A)  Mirror,  c.  2,  s.  27;  Litt.  s.371, 
372 ;  Gardner  v.  Lachlan,  8  Sim.  123. 


448   BK.  II.  RIGHTS  OF  PROPERTY. — PART  I.  THINGS  RKAL. 

[[II.  We  are  in  the  next  place  to  consider  the  regmsites 
of  a  deed.  The  first  of  which  is^  that  there  be  persons 
able  to  contract  and  be  contracted  with,  for  the  purposes 
intended  by  the  deed;  and  also  a  thing,  or  subject-matter 
to  be  contracted  for;  all  which  must  be  expressed  by  suf- 
ficient names  (i).  So  as  in  every  grant  there  must  be  a 
grantor,  a  grantee,  and  a  thing  granted;  in  every  lease  a 
lessor,  a  lessee,  and  a  thing  demised.;] 

Secondly,  [[the  deed  must  be  written  or  printed,  for  it 
may  be  in  any  character  or  any  langui^e;  but  it  must  be 
upon  paper  or  parchment.  For  if  it  be  written  on  stone, 
board,  linen,  leather,  or  the  like,  it  is  no  deed  (A).  Wood 
or  stone  may  be  more  durable,  and  linen  less  liable  to 
rasures,  but  writing  on  paper  or  parchment  unites  in 
itself,  more  perfectly  than  any  other  way,  both  those  de- 
sirable qualities;  for  there  is  nothing  else  so  durable,  and 
at  the  same  time  so  little  liable  to  alteration;  nothing  so 
secure  from  alteration,  that  is  at  the  same  time  so  du- 
rable. It  must  also  have  the  regular  stamps  imposed  on 
it  by  the  several  statutes  for  the  increase  of  the  public 
revenue  (Z);  else  it  cannot  be  given  in  evidence.] 

Thirdly,  [[the  matter  written  must  be  legally  and  orderly 
set  forth;  that  is,  there  must  be  words  sufficient  to  specify 
the  agreement  and  bind  the  parties;  which  sufficiency 
must  be  left  to  the  courts  of  law  to  determine  (m).  For  it 
is  not  absolutely  necessary  in  law  to  have  all  the  formal 
parts  that  are  usually  drawn  out  in  deeds,  so  as  there  be 
sufficient  words  to  declare  clearly  and  legally  the  party's 
meaning.  But  as  these  formal  and  orderly  parts  are  cal- 
culated to  convey  that  meaning  in  the  clearest,  distinctest, 
and  most  eflfectual  manner,  and  have  been  well  considered 
and  settled  by  the  wisdom  of  successive  ages,  it  is  prudent 
not  to  depart  from  them  without  good  reason  or  urgent 
necessity;]]  and  therefore  such  of  them  as  are  appropriate 

(t)  Co.  Liu.  35  b.  (0  The  General  SUmp  Act  now 

(fc)  Co.  LitU  229  a;  F.N. B.  122.      in  force  is  the  55  Geo.  3,  c.  184. 

(m)  Co.  Litt.  225  a. 
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to  deeds  containing  a  conyeyance  of  land,  shall  here  be 
mentioned  in  their  usual  (n)  order. 

[[1.  The  premises  may  be  used  to  set  forth  the  number 
and  names  of  the  parties,  with  their  additions  or  titles,]] 
and  in  the  case  of  an  indenture,  the  deed  is  always  for- 
mally described  as  made  inter  partes,  that  is,  as  made  be- 
tween such  an  one  of  the  one  part,  and  such  another,  of 
the  other  part.  As  to  which,  this  distinction  deserves  no- 
tice, that  one  named  as  party  in  an  indenture,  cannot  co- 
venant with  a  stranger,  or  person  not  named  as  party,  nor 
can  the  latter  take  an  estate  by  the  deed,  except  by  way 
of  remainder;  but,  on  the  other  hand,  a  stranger  may  co- 
venant with  one  who  is  party,  and  bind  himself  by  exe- 
cuting the  deed  (o).  The  premises  [[also  contain  the  re- 
cital, if  any,  of  such  deeds,  agreements,  or  matters  of  fact> 
as  are  necessary  to  explain  the  reasons  upon  which  the 
present  transaction  is  founded;  and  herein  also  is  set 
down  the  consideration  upon  which  the  deed  is  made. 
And  then  follows  the  certainty  of  the  grantor,  grantee, 
and  thing  granted.]]  With  respect  to  the  last,  that  is, 
the  description  of  the  thing  granted,  a  conveyance  of  any 
land  will  suffice  (as  we  have  elsewhere  seen  {p))  to  pass  also 
the  structures,  or  buildings  thereon,  as  well  as  all  mines 
below  the  surface;  but  a  conveyance,  by  deed,  of  certain 
land,  or  of  a  certain  house,  even  adding  the  words  with 
the  appurtenances,  will  not  pass  land  not  specified,  al- 
though it  may  have  been  usually  occupied  together  with 
the  property  which  is  specified ;  unless  indeed  it  consist 
of  the  orchard,  garden,  or  curtilage  of  a  house,  in  which 
case  it  would  pass  under  a  grant  of  the  house  and  its 
appurtenances  J  or  even  (as  it  should  seem)  under  a  grant 
of  the  house  simply  {q), 

(n)  Co.  Liu  6  a.  (v)  See  Co.  litt.  by  Harg.  5  b,  n. 

(o)  Co.Litt.259  b;  Sailer  v.  Kidg-  (1)  ;  2  Saund.  by  Wms.  401,  d.  (2). 

ley,  Cartb.  76 ;  Storer  v.  Gordon,  3  As  to  the  word  appurtenances,  vide 

M.  &  Sel.  322  ;  Berkeley  v.  Hardy,  Co.  Litt.121  b;  Hinchliffe  r. KioDOuI, 

5  U.  &  Cress.  355.  5  Biog.  N.  C.  1, 26. 

(p)  Snpra,  p.  157. 

VOL.  I.  O  6 
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\^2,  3.  Next  comes  the  habendum  and  tenemlum  (^  to 
have  and  to  hold").  The  office  of  the  iabemdvm  m  pio^ 
periy  to  detennine  what  estate  or  interest  is  granted  by 
the  deed;  though  this  may  be  performed^  and  sometimes 
is  performed,  in  the  premises^  In  which  case  the  kabem- 
dum  may  lessen,  enlarge,  explain^  or  qualify,  bat  not  totally 
contradict,  or  be  r^mgnant  to  the  estate  granted  in  the  pr^ 
mises^  As  if  a  grant  be  ''to  A.  and  the  heirsof  his  body," 
in  the  premises^  habendum  "to  him  and  his  heirs  for  ever," 
tir  vice  vend;  here  A.  has  an  estate^tail,  and  a  fee  simpk 
expectant  thereon(r).  But  had  it  been  in  the  premifles  ''to 
him  and  his  heirs,"  habendmn  "  to  him  for  life,"  iheieAeit^ 
dum  would  be  utterly  vcid(8);  for  an  estate  of  mheriteBoe 
is  vested  in  him  before  the  hiAendum  comes,  and  shaU  not 
afterwards  be  taken  away,  or  divested  by  it.  The  tenat^ 
dum  "  and  to  hold^"  is  now  of  very  little  use,  and  is  only 
kept  in  by  custom.  It  was  sometimes  foraeriy  used  to 
Mgnify  the  tenure  by  which  the  estate  granted  was  to  be 
holden;  viz.  "  tenendum  per  senritium  mUkare,  in  hwrgafiOj 
in  libera  socagia^  ^c."  But  all  these  being  now  reduced 
to  free  and  common  socage,  the  tenure  is  never  specified. 
Before  the  statute  of  Glma  Emptcresy  18  Edw,  L  it  was 
also  sometimes  used  to  denote  the  lord  of  whom  the  laad 
should  be  holden;  but  that  statute  directittg  all  futttie 
purchasers  to  hold,  not  of  the  immediate  grantor,  bat  of 
the  chief  lord  of  the  fee,  this  use  of  the  tenendum,  halh 
been  also  antiquated;  though  for  a  long  time  after  we 
find  it  mentioned  in  ancient  charters,  that  the  tenements 
shall  be  holden  de  capitalibus  dominie  feodi  (^);  but  as  thb 
expressed  nothing  more  than  the  statute  had  already  pro*- 
yided  for,  it  gradually  grew  out  of  use. 

4.  Next  follow  the  terms  of  stipulation,  if  any,  upon 
which  the  grant  is  made ;  the  first  of  which  is  the  reddenr- 

(r)   Co.  Liu.  21  a;   Thiirman  v.  (s)  Baldwin's  case,    2  Rap.  23; 

Cooper,  2  Roll.  Rep.  19,  23;   Cro.  Earl  of  Rutland's  caie,  8  Rep.  66. 
Jac.  476.    Vide  Goodtitle  v.  Gibbe,  (()  MadoK,  Fonmil.  pairini. 

5  B.  &  Cretft.  709. 
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\jlum  or  reservation,  whereby  the  grantor  doth  create  or 
reserve  some  new  thing  to  himself  out  of  what  he  had 
before  granted.  As  "  rendering  therefore  yearly  the  sum 
of  10*.,  or  a  pepper  corn,  or  two  days  ploughing,  or  the 
like."  Under  the  pure  feudal  system,  this  render,  re- 
ditus,  return,  or  rent,  consisted  in  chivalry,  principally  of 
military  services;  in  villenage,  of  the  most  slavish  offices; 
and  in  socage,  it  usually  consists  of  money,  though  it  may 
still  consist  of  services,  or  of  any  other  certain  profit  (u). 
To  make  a  reddendttm  good,  if  it  be  of  any  thing  newly 
created  by  the  deed,  the  reservation  must  be  to  the  gran- 
tors, or  some,  or  one  of  them,  and  not  to  any  stranger  to 
the  deed  (x).  But  if  it  be  of  ancient  services  or  the  like, 
aimexed  to  the  land,  then  the  reservation  may  be  to  the 
lord  of  the  fee. 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made,  is  a  condition;  which  is  a  clause  of  contingency,  on 
the  happening  of  which,  the  estate  granted  may  be  de- 
feated; as  **  provided  always,  that  if  the  mortgagor  shall 
^*  psLj  the  mortgagee  600/.  upon  such  a  day,  the  whole 
**  estate  granted  shall  determine,"  and  the  like. 

6.  Next  may  follow  the  clause  of  warranty;  whereby 
the  grantor  doth,  for  himself  and  his  heirs,  warrant  and 
secure  to  the  grantee  the  estate  so  granted  (y).  By  the 
feudal  constitution,  if  the  vassal's  title  to  enjoy  the  feud 
was  disputed,  he  might  vouch,  or  call  the  lord  or  donor 
to  warrant  or  ensure  his  gift;  which  if  he  failed  to  do, 
and  the  vassal  was  evicted,  the  lord  was  bound  to  give 


(tt)  Vide  nip.  p.  193. 

(«)  Browning  v.  Beiton,  Plowd. 
132;  Whitlock'«  caie,  8  Rep.  71. 

(y)  As  to  wcararUy,  see  Co.  Litt. 
by  Bull.  365a,  n.(l),  373b,  n.(2), 
where  the  whole  subject  is  copiously 
discussed.  Et  vide  Doe  v.  Jones,  1 
Tyiw.  606 ;  1  Cromp.  &  Jer.  528,  S.  C. ; 
It  is  now,  however,  a  subject  of  little 
importance,  except  in  its  connection 


with  the  ancient  state  of  the  law ;  for 
warranties  have  long  fallen  into  dis- 
use. Indeed,  it  is  by  no  means  clear 
(having  regard  to  recent  enactments), 
what  effect  would  now  belong  to  a 
warranty.  See  3  &  4  Will.  4,  c.  27, 
s.  36  (abolishing  the  writ  of  tmrrantia 
charUt  and  real  actions  in  general). 
See  also  sect.  39  of  same  statute,  and 
3  &  4  Will,  4,  c.  74,  s.  14. 


gg2 
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piim  another  feud  of  equal  value  in  recompense  (ar).  And 
sOy  by  our  ancient  law^  if  before  the  statute  of  Quia  Emp- 
tores  a  man  enfeoffed  another  in  fee^  by  the  feudal  verb 
dedi,  to  hold  of  himself  and  his  heirs  by  certain  services; 
the  law  annexed  a  warranty  to  this  grant,  which  bound 
the  feoffor  and  his  heirs,  to  whom  the  services  (which 
were  the  consideration  and  equivalent  for  the  gift)  were 
originally  stipulated  to  be  rendered  (a).]]  [[And  upon  a 
similar  principle,  in  case  after  a  partition  or  exchange  of 
lands  of  inheritance,  either  party  or  his  heirs  be  evicted 
of  his  share,  the  other  and  his  heirs  are  bound  to  war- 
ranty(6),  because  they  enjoy  the  equivalent.  And  so,  even 
at  this  day,  upon  a  gift  in  tail  or  lease  for  Ufe,  rendering 
rent,  the  donor  or  lessor  and  his  heirs  (to  whom  the  rent 
is  payable)  are  bound  to  warrant  the  title  (c).  But  in  a 
feoffment  in  fee  by  the  verb  dedi,  since  the  statute  of  Qma 
EmptoreSy  the  feoffor  only  is  bound  to  the  implied  war- 
ranty, and  not  his  heirs  (ef);  because  it  is  a  mere  personal 
contract  on  the  part  of  the  feoffor,  the  tenure  (and  of 
course  the  ancient  services)  resulting  back  to  the  superior 
lord  of  the  fee ;  and  in  other  forms  of  alienation,  gradu- 
ally introduced  since  that  statute,  no  warranty  whatso- 
ever is  implied;  they  bearing  no  sort  of  analogy  to  the 
original  feudal  donation;  and  therefore  in  such  cases  it 
became  necessary  to  add  an  express  clause  of  warranty 
to  bind  the  grantor  and  his  heirs ;  which)]  [[can  only  be 
created  by  the  verb  warrantizo  or  warrant  {e). 

These  .express  warranties  were  introduced,  even  prior  to 
the  statute  of  Quia  Emptares,  in  order  to  evade  the  strict- 
ness of  the  feudal  doctrine  of  non-alienation  without  the 
consent  of  the  heir(/).  For  though  he  at  the  death  of  his 
ancestor  might  have  entered  on  any  tenements  that  were 

(2)  Feud.  1.  2,  t  8  and  25.  (e)  Litt.  s.  733 ;   Co.  Litt  384  a. 

(a)  Co.  Litt.  384  a.    Bat  the  word  Vide  Doe  v.  Prestwidge,  4  M.  &  Sel. 

conceui  implied  do  warranty.    Ibid.  178»  182.     So  an  express  warranty 

(6)  Co.  Litt.  174,  384  a.  cannot  be  created  without  deed. — Co. 

(e)  Co.  Lilt  384  b.  Litt.  386  a. 

(d)  Ibid.  (/)  Vide  supra,  p.  433. 
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[[aliened  without  his  concurrence,  yet  if  a  clause  of  war- 
ranty was  added  to  the  ancestor's  grant,  this  covenant  de- 
scending upon  the  heir,  insured  the  grantee ;  not  so  much 
by  confirming  his  title,  as  by  obliging  such  heir  to  yield 
him  a  recompense  in  lands  of  equal  value;  the  law,  in 
favour  of  alienations,  supposing  that  no  ancestor  would 
wantonly  disinherit  his  next  of  blood  (jf);  and  therefore 
presuming  that  he  had  received  a  valuable  consideration, 
either  in  land,  or  in  money  which  had  purchased  land, 
and  that  this  equivalent  descended  to  the  heir,  together 
with  the  ancestor's  warranty.  So  that  when  either  an 
ancestor,  being  the  rightful  tenant  of.  the  freehold,  con- 
veyed the  land  to  a  stranger  and  his  heirs,  or  released  the 
right  in  fee-simple  to  one  who  was  already  in  possession, 
and  superadded  a  warranty  to  his  deed,  it  was  held  that 
such  warranty  not  only  bound  the  warrantor  himself  to 
protect  and  assure  the  title  of  the  warrantee,  but  it  also 
bound  his  heir;  and  this,  whether  that  warranty  was 
linealj  or  collateral  to  the  title  of  the  land.  Lineal  war* 
ranty  was,  where  the  heir  derived,  or  might  by  possibility 
have  derived,  his  title  to  the  land  warranted,  either  from 
or  through  the  ancestor  who  made  the  warranty;  as 
where  a  father,  or  an  elder  son  in  the  life  of  the  father,  re- 
leased to  the  disseisor  of  either  themselves  or  the  grand- 
father, with  warranty,  this  was  lineal  to  the  younger 
son  (A).  Collateral  warranty  was,  where  the  heir's  title 
to  the  land  neither  was,  nor  could  have  been,  derived  from 
the  warranting  ancestor;  as  where  a  younger  brother  re- 
leased to  his  father's  disseisor,  with  warranty,  this  was 
collateral  to  the  elder  brother  (t).]] 

[[In  both  lineal  and  collateral  warranty,  the  obligation 
of  the  heir  (in  case  the  warrantee  was  evicted,  to  yield  him 
other  lands  in  their  stead)  was  only  on  condition  that  he 
had  other  sufficient  lands  by  descent  from  the  warranting 

(g)  Co.  Litt  373  a.  (t)  Ibid.  705,  707. 

W  UiU  8.  703,  706,  707. 
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[[ancestor  (k).    Bat  though,  without  assets  (l),  he  was  not 
bound  to  insure  the  title  of  another ,  yet  in  case  of  lineal 
warranty,  whether  assets  descended  or  not,  the  heir  was 
perpetually  barred  from  claiming  the  land  himself;  for  if  he 
could  succeed  in  such  claim,  he  would  then  gain  assets 
by  descent  (if  he  had  them  not  before),  and  must  fulfil  the 
warranty  of  his  ancestor :  and  the  same  rule  (m)  was,  with 
less  justice,  adopted  also  in  respect  of  collateral  warranties, 
which  likewise  (though  no  assets  descended)  barred  the 
heir  of  the  warrantor  from  claiming  the  land  by  any  col- 
lateral title,  upon  the  presumption  of  law  that  he  might 
hereafter  have  assets  by  descent  either  from  or  through  the 
same  ancestor.    The  inconyenience  of  this  latter  brancfa 
of  the  rule  was  felt  very  early,  when  tenants  by  the  cur- 
tesy took  upon  them  to  aliene  their  lands  with  warranty; 
which  collateral  warranty  of  the  father  descending  upon 
the  son  (who  was  the  heir  of  both  his  parents)  barred  him 
from  claiming  his  maternal  inheritance :  to  remedy  which 
the  statute  of  Gloucester,  6  Edw.  I.  c.  3,  declared  that 
such  warranty  should  be  no  bar  to  the  son,  unless  assets 
descended  from  the  father.     It  was  afterwards  attempted 
in  50  Edw.  III.  to  make  the  same  provision  universal,  by 
enacting  that  no  collateral  warranty  should  be  a  bar,  un- 
less where  assets  descended  from  the  same  ancestor  (a); 
but  it  then  proceeded  not  to  effect.     However,  by  the 
statute  11  Hen.  VII.  c.  20,  notwithstanding  any  aliensr 
tion  with  warranty  by  tenant  in  dower,  the  heir  of  the 
husband  is  not  barred,  though  he  be  also  heir  to  the  wife. 
And  by  statute  4  &  6  Anne,  c.  16,  all  warranties  by  any 
tenant  for  life  shall  be  void  against  those  in  remainder  or 
reversion ;  and  all  collateral  warranties  by  any  ancestor 
who  has  no  estate  of  inheritance  in  possession,  shall  be 
void  against  his  heir.]]    But  this  act  did  not  a£fect  the  col- 
lateral warranty  of  tenant  in  tail  in  possession ;   and  it 
had  been  previously  held,  that  the  collateral  warranty  of 

(k)  Co.  Liu.  102  a.  (m)  Litt  ■.  711,  712. 

(/)  As  to  Assets,  vide  sup.  p.  397.         (n)  Co.  Litt,  373. 
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tenant  in  tail  (thovgh  without  assets)  barred  the  remainder- 
man or  reversioner  on  whom  it  descended  [[not  being 
vrithin  the  statute  De  Danis,  as  that  act  was  principally 
intended  to  prevent  the  tenant  in  tail  from  disinheriting 
his  own  issue  (o).]]  It  had  been  settled,  too,  that  the  lineal 
warranty  of  tenant  in  tail  with  assets,  was  a  sufficient  bar 
to  the  issue,  [[being  indeed  nothing  more  in  effect  than 
exchanging  the  lands  entailed  for  others  of  equal  value^, 
though  on  the  other  hand,  his  lineal  warranty  without  as- 
sets, was  held  by  analogy  to  the  statute  of  Gloucester,  to 
be  no  bar  (p).  And  such  continued  to  be  the  state  of  the 
law,  till  both  one  bar  and  the  other  were  abolished  by  the 
late  statute  3  &  4  Will.  IV.  c  74,  8«  14. 

7«  A  deed  of  oonveyanoe  eontaina  in  the  next  place 
\joo9€nant9  (e$mv€ntkmef\  which  are  clauses  of  agreement 
contained  in  a  deed,  whereby  either  party  may  stipulate  for 
the  truth  of  certain  facts,  or  may  bind  himself  to  perform, 
or  give  something  to  the  other.  Thus  the  ^ntor  may  co- 
venant that  he  hath  a  right  to  convey ;  or  for  the  grantee's 
quiet  enjoyment,  or  the  like  (q) ;  the  grantee  may  covenant 
to  pay  his  rent,  or  keep  the  premises  in  repair,  fcc,^  A 
covenant  gives  to  the  covenantee  and  his  representatives, 
in  case  of  its  breach,  a  right  of  action  for  damages,  against 
the  covenantor  and  his  representatives ;  and  in  a  convey- 
ance, a  covenant  directly  relating  to  the  land  conveyed, 
vrill  also,  in  general,  run  vnth  the  land  ;  that  is,  not  only 
the  original  parties,  or  their  representatives,  but  each 
successive  owner  of  the  land  will  be  entitled  to  its  benefit, 
or  be  liable  (as  the  case  may  be)  to  its  obligation  (r).    It 


(o)  Co.  Litt.  374b  i  3  IpsU  335. 

(p)  Lltt.  t.  712 ;  9  Inst  899. 

(f )  In  a  lease  for  years,  rendering 
r^nt,  the  word  **  grant"  or  "  demise" 
implies  a  covenant  for  quiet  enjoy- 
ment, except  BO  far  as  it  may  be  con- 
trolled by  some  express  covenant.^ 
Merrill  v.  Frame,  4  Taunt  339 ;  Baber 
V.  Harris,  9  Ad.  &  El.  532 ;  Co.  Litt. 
by  Butler,  384  a,  n.(l}. 


(r)  As  to  covenants  runninf^  wHh 
th0  land,  Co.  Litt.  384  b,  385  a ;  Sbep. 
Touch.  161 ;  Spencer*s  caM»  5  Rep. 
16  a:  Mayor  of  Congleton  v,  Pattison, 
10  East,  130;  Vyvian  v.  Arthur,  1 
Bam.  &  Cres.410}  Easterbyo.  Simp- 
son, 6  Bing.  644 ;  Lambert  tu  Norris, 
2  Mee.  &  W.  333;  Simpson  v,  Clay- 
ton, 4  Bing.  N.  C.  780.  Third  Real 
Property  Report,  pp.  45 — 58. 
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is  consequently  usual^  so  far  as  covehants  of  title  are 
concerned,  for  a  person  who  sells  land  which  he  himself 
bought,  to  covenant  only  against  his  own  acts,  or  if  he 
did  not  acquire  it  in  that  method,  then  to  extend  the  co- 
venant as  far  back  as  to  the  acts  of  the  last  buyer,  but 
no  farther  («);  which  is  a  sufficient  security  to  the  vendee, 
where  all  former  vendors  have  entered  into  a  similar  co- 
venant ;  because  all  these  engagements  run  with  the  land, 
and  consequently  operate  for  his  protection.  A  covenant 
for  title  so  framed  is  more  reasonable  and  conyenient  than 
a  warranty ;  which  is  an  indemnity  against  all  mankind ; 
and  for  this  and  other  reasons,  the  former  has  long  super- 
seded the  latter,  in  practice. 

[[8.  Lastly,  comes  the  conclusion,  which  mentions  the 
execution  and  date  of  the  deed,  or  the  time  of  its  being 
given  or  executed,  either  expressly,  or  by  reference  to 
some  day  and  year  before-mentioned.  Not  but  a  deed 
is  good,  although  it  mention  no  date:  or  hath  a  false 
date ;  or  even  if  it  hath  an  impossible  date,  as  the  30th 
of  February ;  provided  the  real  day  of  its  being  dated  or 
given,  that  is,  delivered,  can  be  proved  (t)r\ 

The  formal  and  orderly  parts  of  a  deed  being  now  dis- 
cussed, we  may  proceed  to  the  consideration  of  a  fourth 
requisite ;  [[the  reading  of  it.  This  is  necessary,  wher- 
ever any  of  the  parties  desire  it ;  and  if  it  be  not  done  on 
his  request,  the  deed  is  void  as  to  him.  If  he  can,  he  should 
read  it  himself:  if  he  be  blind  or  illiterate,  another  must 
read  it  to  him.  If  it  be  read  falsely,  it  will  be  void;  at 
least  for  so  much  as  is  misrecited :  unless  it  be  agreed  by 
collusion  that  the  deed  shall  b&  read  false,  on  purpose  to 
make  it  void ;  for  in  such  case  it  shall  bind  the  fraudulent 
party(w).3 

(i)  BrowniDg  v.  Wright,  2  Bos.  &  (u)  Manser's  case,  2  Rep.  3 ;  Tho- 

Pttl.  22 ;   Sogd.  Law  Vend.  vol.  ii.  roughgood's  case,  2  Rep.  9 ;  Pigof i 

p.  450,  lOtb  ed.  case,  11  Rep.  27.     Beading  is  do( 

((}  Co.  Liu.  46  b ;  Dyer,  28.    As  necessary  unless  the  party  requires  it 

to  date,  vide  Styles  v.  Wardle,  4  Barn.  Rex  v.  Longman,  1  Nev.  &  M.  576. 
&  Cres.  908. 
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Fifthly^  [[it  is  requisite  that  the  party,  whose  deed  it  is, 
should  sealj  and  now  in  most  cases  should  sign  it  also. 
The  use  of  seals,  as  a  mark  of  authenticity  to  letters  and 
other  instruments  in  writing,  is  extremely  ancient.    We 
read  of  it  among  the  Jews  and  Persians  in  the  earliest  and 
most  sacred  records  of  history  (x).    And  in  the  book  of 
Jeremiah  there  is  a  very  remarkable  instance,  not  only  of 
an  attestation  by  seal,  but  also  of  the  other  usual  formalities 
attending  a  Jewish  purchase  (y).     In  the  civil  law  also  (z), 
seals  were  the  evidence  of  truth ;  and  were  required,  on 
the  part  of  the  witnesses  at  least,  at  the  attestation  of 
every  testament.    But  in  the  times  of  our  Saxon  ancestors, 
they  were  not  much  in  use  in  England  (a).    For  though  Sir 
Edward  Coke  (b)  relies  on  an  instance  of  King  Edwin's 
making  use  of  a  seal  about  an  hundred  years  before  the 
conquest,  yet  it  does  not  follow  that  this  was  the  usage 
among  the  whole  nation:    and  perhaps  the  charter  he 
mentions  may  be  of  doubtful  authority,  from  this  very 
circumstance,  of  being  sealed ;  since  we  are  assured  by 
all  our  ancient  historians,  that  sealing  was  not  then  in 
common  use.    The  method  of  the  Saxons  was  for  such  as 
could  write  to  subscribe  their  names,  and,  whether  they 
could  write  or  not,  to  affix  the  sign  of  the  cross :  which 
custom  our  illiterate  vulgar  do,  for  the  most  part,  to  this 
day  keep  up ;  by  signing  a  cross  for  their  mark,  when 
unable  to  write  their  names.    And  indeed  this  inability  to 
write,  and  therefore  making  a  cross  in  its  stead,  is  ho- 
nestly avowed  by  Caedwalla,  a  Saxon  king,  at  the  end  of 
one  of  his  charters  (c).    In  like  manner,  and  for  the  same 


(jr)  1  Kiogt,  c.  21 ;  Daniel,  c.  6; 
Either,  c.  8. 

(y)  "AndlboDghtthefieldofHt- 
nainee],  and  weighed  him  the  mo- 
ney, even  leTenteen  ihekela  of  ailver. 
"  And  I  aabscribed  the  evidence,  and 
"  lealed  it  and  took  witnesies,  and 
"  weighed  him  the  money  in  the  ba- 
"  lances.    So  I  took  the  eridence  of 


« 


u 


u 


the  parchase,  both  that  which  wai 
*<  sealed  according  to  the  law  and  cus- 
*'  torn,  and  that  which  was  open."— 
C.33. 

(s)  Inst  2, 10,  2  and  3. 

(a)  See  Palgrave,  Eng.  Com.  ccxv. 

(6)  Co.Litt.7a. 

(e)  "  Propria  mamt,  pro  igtutrantia 
"  literarum,  ti|gnttiii  9anct€  erueii  ex- 
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[[nnsurmountable  reason,  the  Normans,  a  brave  but  illite- 
rate nation,  at  their  first  settlement  in  France,  used  the 
practice  of  sealing  only,  without  writing  their  names: 
which  custom  continued,  when  learning  made  its  way 
anK>ng  them,  though  the  reason  for  doing  it  had  ceased; 
and  hence  the  charter  o(  Edward  the  Confessor  to  West- 
minster Abbey,  himself  being  brou^t  up  in  Normandy, 
was  witnessed  only  by  his  seal,  and  is  generally  thought 
to  be  the  oldest  sealed  charter  of  any  authenticity  in 
England  (d).  At  the  conquest,  the  Norman  lords  Imnigbt 
over  into  this  kingdom  their  own  fashions;  and  intro- 
duced waxen  seals  only,  instead  of  the  English  method 
of  writing  their  names,  and  signing  with  the  sign  of  the 
cross  (e).  And  in  the  reign  of  Edward  I.,  every  fireeman, 
and  even  such  of  the  more  substantial  villeins  as  were  fit 
to  be  put  upon  juries,  had  their  distinct  particular  seals  (/). 
The  impressions  of  these  seals  vrere  sometimes  a  knight 
on  horseback,  sometimes  other  devices ;  but  coats  of  arms 
were  not  introduced  into  seals,  nor  indeed  into  any  other 
use,  till  about  the  reign  of  Richard  I.,  who  brought  them 
from  the  crusade  in  the  Holy  Land,  where  they  were  fint 
invented  and  painted  on  the  shields  of  the  knights,  to 
distinguish  the  variety  of  persons  of  every  christian  na- 
tion who  resorted  thither,  and  who  could  not,  when  clad 
in  complete  steel,  be  otherwise  known  or  ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  au- 
thenticity of  seals,  remained  very  long  among  us;  for  it 
was  held  in  all  our  books  that  sealing  alone  was  sufficient 
to  authenticate  a  deed :  and  so  the  common  form  of  attest- 
ing deeds, — "sealed  and  delivered,"  continues  to  this  day.] 

"  pnai  it  tubtcHpti,**  ^^  SM.  Jan.  (e)   "  Normanni    ehkrogrttpkormm 

Ang.  1.1,  $42.    ADdthU(ftcoOTdiDg     **  ttmf§eH9mm»  eum  emmkM*  munisp 


to  Procopius)  the  Emperor  Justin  in  tbe  '*  MlHtqu$  tigntulis  lacm^  in  AmgUm 

east,  and  Tbeodoric  King  of  the  Goths  '(^SmMirt  loiilsm,  in  ««f«»  imj^mmm 

in  Italy,  bad  before  antborised  by  their  "  mutant,  wMdwnqu§  tertbuidi  AmgU- 

example,  on  acconot  of  their  inability  "  eum  rfykiiiiit."— logulpb. 

to  write.  (/)  Sut.  Exoiu  14  Edw.  I. 
(d)  Lamb.  AnhiMuu  61. 


CHAP.  XYl. — OP  DSBDe.  459 

The  Btatate  of  fraudsy  howeyer,  [[29  Car.  IL  c.  3^  revives 
the  Saxon  custom,  and  expressly  directs  the  signing,  in 
all  grants  of  lands,  and  many  other  species  of  deeds:  in 
which  therefore,  signing  seems  to  be  now  as  necessary  as 
sealing,  though  it  hath  been  sometimes  held  that  the  one 
includes  the  other  (^). 

A  sixth  requisite  to  a  good  deed  is,  that  it  be  delivered  (A) 
by  the  party  himself  or  his  certain  attorney,  which  there- 
fore is  also  expressed  in  the  attestation ;  ''  sealed  and  de- 
livered"  A  deed  takes  effect  only  from  this  tradition  or 
delivery;  for  if  the  date  be  false  or  impossible,  the  delivery 
ascertains  the  time  of  it.  And  if  another  person  seals  the 
deed,  yet  if  the  party  delivers  it  himself,  he  thereby  adopts 
the  sealing  (t).]]  [[A  delivery  may  be  either  absolute,  that 
is,  to  the  party  or  grantee  himself;  or  to  a  third  person,  to 
hold  till  some  conditions  be  performed  on  the  part  of  the 
grantee :  in  which  last  case  it  is  not  delivered  as  a  deed, 
but  as  an  escrow;  that  is,  as  a  scrowl  or  writing,  which  is 
not  to  take  effect  as  a  deed,  till  the  conditions  be  per- 
formed; and  then  it  is  a  deed  to  all  intents  and  pur- 
poses (k). 

The  last  requisite  to  the  validity  of  a  deed  is  the  attes- 
tation, or  execution  of  it  in  the  presence  of  witnesses : 
though  this  is  necessary,  rather  for  preserving  the  evi- 
dence, than  for  constituting  the  essence  of  the  deed.  Our 
modem  deeds  are  in  reality  nothing  more  than  an  im- 
provement or  amplification  of  the  brevia  testata  mentioned 
by  the  feudal  writers  (/) ;  which  were  written  memorandums, 
introduced  to  perpetuate  the  tenor  of  the  conveyance  and  in- 
vestiture.]] [^To  this  end  they  registered  in  the  deed,  the 
persons  who  attended  as  witnesses,  which  was  formerly  done 

(g)  Lemayne  v.  Stanley  3  Lev.  1 ;  an  escrow,  vide  Johnson  v.  Baker,  4 

Warneford  v.  V^ameford,  Stra.  764.  Barn.  &  Aid.  440;  Murray  o.  Lord 

(A)  As  to  sealing  and  delivery,  vide  Stair,  2  Barn  &  Cres.  82;  Simpson  v. 

Doe  V.  Knight,  6  Bam.  &  Cres.  671 ;  Sikes,  6  M.  &  Sel.  296 ;  Hooper  v. 

Tslbot  V.  Hodson,  7  Taunt.  251.  Ramsbottom,  6  Taunt  12. 

(t)  Perk.  $  130.  (0  Feud.  1. 1,  t  4. 

Ih)  Co.Lit.36a.    As  to  delivery  as 
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[[without  their  signing  their  names  (that  not  being  always  in 
their  power),  but  they  only  heard  the  deed  read ;  and  then 
the  clerk  or  scribe  added  their  names,  in  a  sort  of  memoran- 
dum, thus  :  ''  hijs  testibus  Johanne  Moore^  Jacobo  Smithy 
''  et  aliis  ad  hanc  rem  convocatis  (m).'*  This,  like  all  other 
solemn  transactions,  was  originally  done  only  coram  pan- 
6t»(n),and  frequently  when  assembled  in  the  court  baron, 
hundred,  or  county  court ;  which  was  then  expressed  in  the 
attestation,  teste  comitatu,  hundredo,  bic,  (o).  Afterwards 
the  attestation  of  other  witnesses  was  allowed ;  the  trial 
in  case  of  a  dispute,  being  still  reserved  to  the  fares; 
with  whom  the  witnesses  (if  more  than  one)  were  associ- 
ated and  joined  in  the  verdict  (;?) ;  till  that  also  was  abro- 
gated by  the  statute  of  York,  12  Edw.  II.  st.  1,  c.  2.  And 
-in  this  manner,  with  some  such  clause  of  hys  testibus^  are 
all  old  deeds  and  charters,  particularly  Magna  Cartay 
witnessed.  And  in  the  time  of  Sir  Edward  G>ke,  creations 
of  nobility  were  still  witnessed  in  the  same  manner  (9). 
But  in  the  sovereign's  common  charters,  writs,  or  letters 
patent,  the  style  is  now  altered:  for  at  present  the 
letters  patent  are  attested  thus :  **  teste  meipso^  witness 
ourself  at  Westminster,  &c. "  a  form  which  was  intro- 
duced by  Richard  I.  (r),  but  not  commonly  used  till 
about  the  beginning  of  the  fifteenth  century ;  nor  the 
clause  of  hijs  testibus  entirely  discontinued  till  the  reign 
of  Henry  VIII.  (s) :  which  was  also  the  era  of  discon- 
tinuing it  in  the  deeds  of  subjects,  learning  being  then 
revived,  and  the  faculty  of  writing  more  general ;  and 
therefore  ever  since  that  time  the  witnesses  have  usually 
subscribed  their  attestations,  either  at  the  bottom,  or  on 
the  back  of  the  deed(^). 

(m)  Co.  Liu.  6  a.  (9)  2  Inst.  77. 

(n)  Feud.  1. 2,  t.  33.  (r)  Madox,  Formul.  No.  515. 

(0)  Spelm.    Glocs.  228 ;  Madox,         (t)  Ibid.  Dissert  fol.  32. 
Formul.  No.  21,  322, 660.  (r)  2  Inst.  78. 

(p)  Co.  Liu.  6  b. 
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[[III.  We  are  next  to  consider,  how  a  deed  may  be 
avoided,  or  rendered  of  no  effect.  And  from  what  has 
been  before  laid  down,  it  will  follow,  that  if  a  deed  wants 
any  of  the  essential  requisites  before-mentioned,  either, 
1,  Proper  parties,  and  a  proper  subject-matter :  2,  Writing 
on  paper  or  parchment,  duly  stamped  :  3,  Sufficient  and 
legal  words,  properly  disposed :  4,  Reading,  if  desired, 
before  the  execution:  5,  Sealing,  and  by  the  statute,  in 
most  cases,  signing  also :  or,  6,  Delivery;  it  is  a  void 
deed  ab  initio.  It  may  also  be  avoided  by  matter  ex  post 
facto:  as,  1,  By  rasure,  interlining,  or  other  alteration  in 
any  material  part ;  unless  a  memorandum  be  made  thereof 
at  the  time  of  the  execution  and  attestation  (ti).  2,  By 
breaking  off  or  defacing  the  seal  (ar).  3,  By  delivering  it 
up  to  be  cancelled,  that  is,  to  have  lines  drawn  over  it  in 
the  form  of  lattice  work  or  cancelli ;  though  the  phrase 
is  now  used  figuratively  for  any  manner  of  obliteration  or 
defacing  it.  4,  By  the  disagreement  of  such,  whose  con- 
currence is  necessary,  in  order  for  the  deed  to  stand :  as 
the  husband,  where  a  married  woman  is  concerned;  an 
infant  or  person  under  duress,  when  those  disabilities  are 
removed ;  and  the  like.] 

Deeds  are  also  in  some  cases  avoided  by  objections 
relating  to  the  consideration  on  which  they  are  founded, 
or  to  their  want  of  consideration. 

The  consideration  of  a  deed  [[may  be  either  a  good  or  a 
valuable  one.  A  good  consideration  is  such  as  that  of 
blood  or  of  natural  love  and  affection,  when  a  man  grants 
an  estate  to  a  near  relation,  being  founded  on  motives  of 
generosity,  prudence,  and  natural  duty :  a  valuable  con- 
sideration is  such  as  money,  marriage,  or  the  like,  which 
the  law  esteems  an  equivalent  given  for  the  grant  (y).)] 
Deeds  made  without  any  consideration  whatever,  or  even 

(tt)  Pigot's  case,  1 1  Rep.  27 ;  Hen-  Revett,  5  Ring.  368. 

free  v.  Bromley,  6  East,  312 ;  MatsoD  (x )  MaUhewson's  case,  5  Rep.  23. 

V.  Booth,  5  M.  &  Sel.  223;  Hall  v.  \y)  Twyoe*8  case,  3  Rep.  83;  2 

Cbandless,  4  Bing.  123;  HadsoD  v.  Rol.  Abr.  779;  Palm.  214. 
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those  made  for  good,  though  not  for  valuable,  consider- 
atioiiy  are  said  to  be  voluntary  ;  and  by  force  of  the  sta- 
tute 27  Eliz.  c.  4  {z),  Yoluntary  deeds  are  void  as  agaiost 
boad  fide  purchasers  (a),  and  also  void  by  13  Eliz.  c  S, 
as  against  creditors,  where  the  grantor  is  indebted  at  the 
time  (b).     So  all  deeds  are  liaUe  to  be  impeached  if 
founded  on  immoral  or  illegal  consideration^  or  if  ob- 
tained by  fraud.    But  in  general,  their  legal  efficacy  wiU 
not  be  prevented  by  the  mere  want  of  consideration.    For 
in  this  respect  they  are  distinguished  from  siwuple  amiracUf 
that  is,  contracts  not  under  seal ;  to  the  validity  of  wliidi 
some  consideration  is  essential :  but  a  writing  sealed  and 
delivered  is  supposed  by  the  law,  to  be  made  with  due  de- 
liberation, and  to  express  frilly  and  absolutely,  the  intoh 
tion  of  the  party  by  whom  it  is  executed :  he  is  therefore 
bound  by  its  execution,  whether  he  received  a  consideration 
for  the  grant  or  engag^nent  which  it  comprises,  or  not(c). 
We  may  add  here,  that  whenever  it  appears  that  a  deed 
was  obtained  by  fraud,  force,  or  other  foul  practice,  or  it 
is  proved  to  be  an  absolute  forgery,  it  is  not  only  incapable 
of  being  enforced,  but  may  be  formally  set  aside  by  tk 
judgment  or  decree  of  a  court  of  judicature.     This  was 
anciently  the  province  of  the  Court  of  Star  Chamber,  and 
it  now  belongs  to  the  Court  of  Qiancery  (d). 


IV.  As  to  the  general  rules  which  our  law  has  esta- 


(s)  Made  perpetaal  by  39  Eliz.  c. 
IB,  s.  31. 

(a)  Johnson  «.  Legtid,  6  M.  & 
88L60;  Doe V.  Manning,  9  East, 59; 
Doev.  RoUe,  BAd.  &E1.650. 

(6)  Bac.  Abr.  Fraud  (C). 

(e)  fiac.  Read,  tlses,  79 ;  Bann  v. 
Ooy,  4  £att,  300 ;  Irona  «.  Small- 
piece»  2  Barn.  &  Aid.  654 ;  Pratt  o. 
Barker,  4  Rusi.  507.  According  to 
Blaekstone,  a  deed  made  without  con- 
sidemtion  is  "  as  it  were  of  no  eSect, 
"  for  it  ia  constnMd  to  cnnn  or  to  be 
'*  efiectual  only  to  the  use  of  the  gran- 


"  tor  himielf."— 2  BL  Com.296.  Bat 
this  properly  applies  only  to  coavey- 
ances ;  and  eren  aa  to  these,  is  too 
largely  laid  down ;  for  it  is  dearttbat 
a  conveyance,  if  intended  to  be  gn- 
tuitous,  or  by  way  of  mere  gift,  will 
operate  accordingly,  and  be  efiectutl 
for  the  benefit  of  the  grantee,  cioept 
as  far  as  it  may  interfere  with  the 
rights  of  crediters  or  bmtd  Jide  por- 
chaseia.  Vide  lions  v.  SmaUpieoe ; 
Pratt  V.  Baiker,  ubi  aiq>« 
(d)  2. Bl. Com. 809. 
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blished  relative  to  the  construction  of  deeds,  they  tre 
principally  as  follows : 

1.  A  deed  is  to  be  expounded  according  to  the  inten- 
tion, where  the  intention  is  clear,  rather  than  according  to 
the  precise  words  used  (e).  For  t>erba  inietUund  debent  inr 
seroire  and  qwi  karet  in  Ktera  ktBret  in  cariiee.  [Therefore 
by  a  grant  of  a  remainder,  a  re^rerston  may  well  pass,  and 
i  C6nioer80(f),'2  And  upon  a  similar  princif^,  it  is  a  maxim 
that  \^^*nudm  grammatiea  nen  vitimt  ishartam;^  neither  false 
Esglish  nm*  bad  Latin  will  deirtroy  a  deed  (^),  which  per* 
haps  a  classical  critic  may  think  to  be  no  unnecessary 
caution.)] 

2.  To  explain  an  ambiguity  in  the  limguage  of  a  deed, 
no  evidence  dehor$  the  deed  itself  is  admissible  (A).  For  in 
such  cases  the  doubt  arises  merely  from  the  failure  of  tJw 
parties  to  express  their  own  meamng  in  proper  terms; 
and  if  the  law  allowed  the  difficulty  to  be  removed  by  ex- 
traneous evidence,  it  would  render  precision  of  less  im- 
portance, and  introduce  inconvenient  laxity  into  the  struo* 
tore  of  deeds  in  general  (i)^  But  here  it  is  necessary  to  dis- 
tingnish  between  patent  and  latent  ambiguities  (ft).  The 
first  are,  where  the  doubt  arises  upon  the  face  of  the  in- 
strument itself;  and  to  these  the  rule  applies :  the  second 
are  where  the  doubt  is  introduced  by  the  existence  oi  a 
fact  not  apparent  on  the  face  of  the  deed ;  and  to  these 
the  rule  has  no  application :  the  reason  for  which,  seems 
to  be,  that  where  the  ambiguity  itself  is  produced  by  cir- 
cumstances extraneous  to  the  deed,  its  explanation  must 
of  necessity  be  sought  for  through  the  same  medium. 

3.  The  construction  of  a  deed  should  be  made  upon  the 


(e)  ChapiBsn  v.  Dalton,  Plowd. 
289 ;  HtflkAr  v.  Suttoo,  1  Bins.  600. 

(/)  Hob. 27.  £t  vid«  S^Sannd.  fagr 
Wmi.  96  b,  n.  (1). 

(g)  Osbora'a  caie>  10  Rep.  13a; 
2  Show.  334. 

Qi)  Bac.  Max.  Reg,  23. 

(t)  Or  (as  expressed  by  Lord 
Bacon)  it  would  *'  make  aU  deeds 


j> 


"  hoUow,  and  subject  to  aveimenls. 
Bac  Max.  Rtg.  23. 

(k)  As  to  patent  and  laUni  amin- 
guity.  Tide  4  Cm.  Dig.  425^  6  Cm. 
Dig.  165;  Bac.  Max.  BMg,  23;  San- 
derson V.  Piper,  6  Biog.  N.  C.  426; 
Doeo.  Needs,  2  Mee.lc  W.  129;  Dee 
v.Hiaeeoks,  6Mee.^^363. 
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entire  instrument,  and  so  as  to  give  effect,  as  far  as  pos- 
sible, to  every  word  that  it  contains  (/). 

4.  The  construction  should  he  favourable,  and  such  that 
''  res  magis  valeat  qtiam  pereat  (m)."  In  connection  appa- 
rently, with  which  rule,  it  is  also  laid  down,  that  Qf  the 
words  will  bear  two  senses,  one  agreeable  to  and  another 
against  law,  that  sense  shall  be  preferred  which  is  most 
agreeable  thereto  (n).  As  if  tenant  in  tail  lets  a  lease  to 
have  and  to  hold  during  life  generally,  it  shall  be  construed 
to  be  a  lease  for  his  own  life  only;  for  that  stands  with 
the  law;  and  not  for  the  life  of  the  lessee,  which  is  beyond 
his  power  to  grant.^ 

6.  When  any  thing  is  granted,  the  means  necessary  for 
its  enjoyment  are  also  granted  by  implication;  for  it  is  a 
maxim  that  cuicunque  aliquid  conceditur,  concedUur  et  id 
sine  quo  res  ipsa  non  esse  potuit{p).  Thus,  if  a  man  con- 
veys a  piece  of  ground  in  the  midst  of  his  estate,  a  right 
of  way  to  come  to  it,  over  the  land  not  conveyed,  will  pass 
to  the  grantee. 

6.  [[If  there  be  two  clauses  so  totally  repugnant  to  each 
other  that  they  cannot  stand  together,  the  first  shall  be 
received,  and  the  latter  rejected  {p  ).]] 

7.  Ambiguous  words  shall  be  taken  most  strongly 
against  the  grantor,  and  in  favour  of  the  grantee  (j^). 
Verba  fortius  accipiuntur  contra  proferentem,  [[For  the 
principle  of  self  preservation  will  make  men  sufficiently 
careful  not  to  prejudice  their  own  interest,  by  the  too  ex- 


(0  2  Bla.  Com.  379. 

(m)  Plowd.l56;  Sbep.  Touch.  82, 
83  y  2BI.  Com.  380 ;  James  v,  Plaot, 
in  error,  4  Ad.  &  £1.  766 ;  Roe  v, 
Tranmarr,  Willes,  682 ;  Doe  v.  Da- 
vies,  2  Mee.  &  W.  611 ;  2  Saund.  by 
Wms.96,  D.(l). 

(n)  Co.LilU42a. 

(o)  Co.  Ldtt.  66  a ;  Sbep.  Touch. 
89;  Liford's  case,  11  Rep.  52;  1 
Saund.  by  Wm8.323a,  n.(6)j  Lord 
Darcey  v.  Askwitb,  Hob.  234  \  Earl 


of  Cardigan  v.  Armitage,  2  Bare.  & 
Cres.  211 ;  Harris  v.  Rydiog,  5  Mee. 
&  W.  60  ;  Hinchliffe  v.  Kiaaool,  5 
BiDg.  N.  C.  24. 

(p)  Shep.  Touch.  88;  Hard. 94; 
Doe  V.  Pedley,  1  Mee.  &  W.  677; 
2  Taunt.  113. 

(9)  Co.  Liu.  36  a ;  Bac.  Mai.  H<?« 
3;  2  Bl.  Com.  380;  Doe  v.  Edwaids, 
lMee.&W.&66;  Bullen v. Denning, 
5  Barn.  &  Cres.  842. 
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[[tensive  meauing  of  their  words,  and  hereby  all  manner  of 
deceit  in  any  grant  is  avoided,  for  men  would  always  affect 
ambiguous  and  intricate  expressionsy  provided  they  were 
afterwards  at  liberty  to  put  their  own  construction  upon 
them.^  But  Qn  general,  this  rule,  being  a  rule  of  some 
strictness  and  rigour,  is  the  last  to  be  resorted  to,  and  is 
never  to  be  relied  upon  but  where  all  other  rules  of  expo- 
sition fail(r).)] 

Having  thus  considered  the  general  nature  of  deeds,  we 
may  remark  finally  as  to  their  use  and  application,  that  it 
is  not  only  through  these  instruments,  that  conveyances 
are  for  the  most  part  transacted,  but  that  a  deed  is  in 
some  cases  absolutely  essential  to  the  transaction,  as  will 
be  more  fully  noticed  when  the  occasions  shall  arise. 

(r)  Bac.  Max.  Reg.  3. 
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CHAPTER  XVII. 

OF   ORDINARY   CONVEYANCES — AND   FIRST,  OF 
THOSE  AT    THE  COMMON   LAW. 


The  branch  of  law  which  relates  to  conveyances,  or  the 
instruments  of  voluntary  alienation,  is  properly  of  a  prac- 
tical character,  and  seems  in  the  nature  of  things  capable 
of  being  regulated  with  great  simplicity.  It  inyolTes, 
however,  in  the  English  jurisprudence,  considerations  of 
a  very  complex  and  subtle  kind,  and  has  been  elaborated 
into  a  highly  artificial  system,  known  under  the  denomi- 
nation of  conveyancing f — a  system  which  maintains  its 
own  separate  body  of  practitioners  and  professors,  and 
constitutes  a  science  in  itself. 

In  the  earher  times,  and  indeed  down  to  so  late  a  pe- 
riod as  the  reign  of  Henry  VIIL,  the  chief  distinction 
between  the  different  modes  of  conveyance,  as  regards 
lands  of  free  tenure,  to  which  alone  our  attention  is  at 
present  directed,  was  this,  that  they  were  either  by  matter 
in  paiSf  or  by  matter  of  record;  the  first,  which  were  the 
ordinary  class,  comprehending  such  as  were  transacted  be- 
tween two  or  more  persons  in  pais,  in  the  country  (that 
is,  according  to  the  old  common  law,  upon  the  very  spot 
to  be  tran8ferred(a));  the  second,  such  as  were  effected 
by  an  assurance  in  the  superior  courts  of  justice.  But 
in  and  subsequent  to  the  reign  just  mentioned,  various 
acts  of  parliament  have  been  passed,  the  effect  of  which 
has  been  to  introduce  a  new  class  of  conveyances,  dis- 

(o)  2  Bla.  Com.  294. 
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tinguiBhed  from  the  more  ancient  ones,  as  deriving  their 
force  and  authority  from  these  statutes,  and  not  from  im- 
memorial custom,  or  the  common  law  of  the  realm ;  and 
it  will  be  found  convenient,  in  discussing  the  general  sub- 
ject of  oouTeyances,  to  keep  the  latter  distinction  as  well 
as  the  former,  prominently  in  view. 

We  shaU  therefore  divide  the  conveyances  of  land  of 
freehold  tenure  (as  with  copyhold  we  have  at  present  no 
concern),  first,  into  conveyances  of  the  ordinary  kind 
(being  in  effect  the  same  with  those  anciently  described 
as  in  pais) ;  secondly,  into  conveyances  by  matter  of  re- 
cord; which,  as  compared  with  the  other,  are  of  a  rarer 
or  more  special  description.  The  first  of  these,  we  shall 
again  subdivide  into  two  classes,  first,  conveyances  at 
comnum  law  ;  secondly,  conveyances  by  statute  law.  The 
conveyances  at  common  law,  will  constitute  the  subject 
of  the  present  chapter,  and  they  may  be  thus  enume- 
rated:—  I.  Feofiment.  II.  Grant.  III.  Lease.  IV. 
Exchange.  V.  Partition.  VI.  Release.  VII.  (Confirma- 
tion. VIIL  Surrender.  IX.  Assignment.  X.  Defeaz- 
ance. 

I.  A  Feoffment  (ft).  In  the  course  of  our  past  disqui- 
sitions, we  have  already  had  frequent  occasion  to  refer  to 
this  method  of  conveyance,  because  it  was  for  ages  the 
only  method  (in  ordinary  use)  by  which  our  ancestors  were 
wont  to  convey  the  freehold  of  land  in  possession ;  and  the 
doctrines  relating  to  it  are  by  consequence  very  closely 
connected  with  the  fimdamental  principles  of  the  law  of 
real  property,  and  essential  to  their  illustration.  And  for 
the  same  reason,  we  shall  proceed  now  to  give  a  some- 
what fuller  account  of  its  nature  and  properties  than  its 
actual  importance,  in  practice,  would  seem  to  justify.  For 
it  »  necessary  here  to  apprize  the  reader,  that  this  con- 
veyance  has  now  fallen,  in  great  measure,  into  disuse, 

(6)  As  to  feoffment,  vide  Co.  Litt.  48  a. 
H  H  2 
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having  been  almost  entirely  supplanted  by  some  of  that 
class  which  are  founded  on  the  statute  law  of  the  realm. 

A  feofimenty  then,  Qs  derived  from  the  verb  to  enfeoff, 
feoffare  or  infeudare,  to  give  one  a  feud,)]  and  is  a  method 
of  alienation  applicable  to  the  purpose  above  described, 
viz.  that  of  conveying  an  estate  of  freehold  in  possession 
in  a  corporeal  hereditament,  and  to  that  purpose  only(c). 

[[This  is  plainly  derived  from,  or  is  indeed  itself  the  very 
mode  of  the  ancient  feudal  donation ;  for  though  it  may 
be  performed  by  the  word  ^^ enfeoff  ^^  or  "grant,"  yet  the 
aptest  word  of  feoffment  is  "  cfo"  or  ''  dedi^  (d).  And  it  is 
still  directed  and  governed  by  the  same  feudal  rules ;  m- 
somuch  that  the  principal  rule  relating  to  the  extent  and 
effect  of  the  feudal  grant,  '^  tenor  est  gui  legem  daifeudo" 
is  in  other  words  become  the  maxim  of  our  law  with  rela- 
tion to  feoffments,  " modus  legem  dot  donationi(e)"  And 
therefore  as  in  pure  feudal  donations,  the  lord,  from  whom 
the  feud  moved,  must  expressly  limit  and  declare  the  con- 
tinuance or  quantity  of  estate  which  he  meant  to  confer, 
"  ne  guis  plus  donasse  prcesumatur^  guam  in  donatione  ex-- 
pres8erit{f);  so,  if  one  grants  by  feoffment  lands  or  tene* 
ments  to  another,  and  Umits  or  expresses  no  estate,  the 
grantee  (due  ceremonies  of  law  being  performed)  hath 
barely  an  estate  for  life  (g).  For  as  the  personal  abilities 
of  the  feoffee  were  originally  presumed  to  be  the  imme^ 
diate  or  principal  inducements  to  the  feoffment,  the  feof> 
fee's  estate  ought  to  be  confined  to  his  person,  and  sub- 
sist only  for  his  ]ife ;  unless  the  feoffor,  by«express  pro- 
vision in  the  creation  and  constitution  of  the  estate,  hath 

(c)  A  reversion  or  remainder,  how-  where  his  consent  is  not  given,  tbc 

ever,  and  the  particular  estate  on  which  conveyance  must  be  by  grant,  ajid  tfa« 

it  is  expecUnt,  may  be  created  by  the  liveiy  is  void.— Lit  a.  667 ;  Co.  lit- 

same  feoffment;  vide  supra,  p.  298.  48  b. 

And  so  a  freehold  reversion  already  (d)  Co.  Litt.9a. 

created,  if  expectant  on  a  particular  (e)  Wright's  Ten.  21. 

estate  for  years,  may  be  transferred  by  (f)  Page  223. 

feoffment,  with  the  conunt  of  th§  par'  (g)  Co.  Litt.  42  a. 
Ifcttiar  tenant— Co.  Lit.  48  b.     Dat 
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[[given  it  a  longer  continuance.]]  It  has  therefore  been 
the  practice  in  all  feofFments,  from  time  immemorial,  to 
Umity  by  express  words,  the  nature  of  the  estate  intended 
to  be  conveyed. 

[[But  by  the  mere  words  of  the  donation  the  feoffment 
is  by  no  means  perfected ;  there  remains  a  very  material 
ceremony  to  be  performed,  called  livery  of  seisinf  without 
which  the  feoffee  has  but  a  mere  estate  at  will(^).  This 
livery  of  seisin  is  no  other  than  the  pure  feudal  investiture 
or  delivery  of  corporal  possession  of  the  land  or  tene* 
menty  which  was  held  absolutely  necessary  to  complete 
the  donation  (t).  ^^  Nam  feudum  sine  investitura  nullo 
modo  coTistitui  poiuit{k)"  and  an  estate  was  then  only 
perfect  when,  as  the  author  of  Fleta  expresses  it  in  our 
law,  **  fit  juris  et  seisituB  c(mjunctio{l)" 

Investitures,  in  their  original  rise,  were  probably  in-* 
tended  to  demonstrate  in  conquered  countries  the  actual 
possession  of  the  lord:  and  that  he  did  not  grant  a  bare 
litigious  right,  which  the  soldier  was  ill  qualified  to  pro- 
secute, but  a  peaceable  and  firm  possession.  And  at  a 
time  when  writing  was  seldom  practised,  a  mere  oral  gift, 
at  a  distance  from  the  spot  that  was  given,  was  not  likely 
to  be  either  long  or  accurately  retained  in  the  memory  of 
by-standers,  who  were  very  little  interested  in  the  grant. 
Afterwards  they  were  retained  as  a  public  and  notorious 
act,  that  the  country  might  take  notice  of  and  testify  the 
transfer  of  the  estate ;  and  that  such  as  claimed  title  by 
other  means,  might  know  against  whom  to  bring  their 
actions. 

In  all  well-governed  nations,  some  notoriety  of  this 
kind  has  been  ever  held  requisite,  in  order  to  acquire  and 
ascertain  the  property  of  lands.  In  the  Roman  law,  pie- 
num  dominium  was  not  said  to  subsist,  unless  where  a  man 
had  both  the  riffht  and  the  corporal  possession ;  which 
possession  could  not  be  acquired  without  both  an  actual 
intention  to  possess,  and  an  actual  seisin  or  entry  into  the 

(*)  Litt.  $  70.  {k)  Wright'8  Ten.  37. 

(i)  Vide  tup.  p.  164.  (0  L.  3,  c.  16,  s.  6. 
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[[premises^  or  part  of  them,  in  the  name  of  the  whole  (m). 
And  even  in  ecclesiastical  promotions,  where  the  freehold 
passes  to  the  person  promoted,  corporal  possession  is  re- 
quired at  this  day,  to  vest  the  property  completely  in  the 
new  proprietor;  who,  according  to  the  distinction  of  the 
canonists  (n),  acquires  the  jus  ad  rem,  or  inchoate  and 
imperfect  right,  by  nomination  and  institution ;  but  not 
the  jtis  in  re,  or  complete  and  full  right,  unless  by  cor- 
poral possession.  Therefore  in  dignities,  poissession  is  gifm 
by  instalment;  in  rectories  and  vicarages,  by  induction, 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  in- 
stitution. So  also  even  in  descents  of  lands  by  our  law, 
which  are  cast  on  the  heir  by  act  of  the  law  itself,  the 
heir]]  as  we  have  seen  [[has  not  plenum  dominium,  or  M 
and  complete  ownership,  till  he  has  made  an  actual  cor- 
poral entry  into  the  lands  (o).]] 

[[Yet  the  corporal  tradition  of  lands  being  sometimes  in- 
convenient, a  symbolical  delivery  of  possession  was  in 
many  cases  anciently  allowed ;  by  transferring  something 
near  at  hand,  in  the  presence  of  credible  witnesses,  which 
by  agreement,  should  serve  to  represent  the  very  thing 
designed  to  be  conveyed ;  and  an  occupancy  of  this  sign 
or  symbol,  was  permitted  as  equivalent  to  occupancy  of 
the  land  itself.  Among  the  Jews,  we  find  the  evidence  of 
a  purchase  thus  defined  in  the  book  of  Ruth  (p) :  **  now 
*'  this  was  the  manner  in  former  time,  in  Israel,  concerning 
''  redeeming  and  concerning  changing,  for  to  confirm  all 
**  things :  a  man  plucked  off  his  shoe,  and  gave  it  to  his 
'^  neighbour;  and  this  was  a  testimony  in  Israel."    Among 


(m)  Nam  apiseimur  poitemonem  eor- 
pore  tt  animo;  neque  per  se  corpo^^^, 
neque  per  te  animo.  Non  autem  ita 
aedpiendum  e$t,  ut  ^i  fundum  pot' 
tidere  velitt  omnet  glebas  cireumam- 
bulet ;  sed  guffieit  quamlibet  partem 
ejus  fundi  introire, — Ff.  41,  2,  3.— 
And  agvn :  traditionibui  dominia  re^ 
rum,  non  undit  pactit,  transferuntur* 


—Cod.  2,  3. 20. 

(n)  Decretal.  1.  3,  1 4,  c.  40. 

(«)  An  heir  before  entry  eoeld  not, 
when  BUckitone  wrote,  be  made  the 
root  of  descent ;  vide  supra«  p.  365 : 
and  he  is  still  incompetent  to  maintaia 
an  action  of  trespass  i  nde  sopra,  p* 
394. 

(p)  Ch.  4»  ▼.  7. 
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[[the  ancient  Goths  and  Swedes,  contracts  for  the  sale  of 
lands  were  made  in  the  presence  of  witnesses  who  ex- 
tended the  cloak  of  the  buyer,  while  the  seller  cast  a  clod 
of  the  land  into  it,  in  order  to  give  possession ;  and  a 
staff  or  wand  was  also  delivered  from  the  vendor  to  the 
vendee,  which  passed  through  the  hands  of  the  wit- 
nesses {q).  With  our  Saxon  ancestors,  the  delivery  of  a 
turf  was  a  necessary  solemnity  to  establish  the  convey- 
ance of  lands  (r)«  And  to  this  day,  the  conveyance  of  our 
copyhold  estates  is  usually  made  from  the  seller  to  the 
lord  or  his  steward,  by  delivery  of  a  rod  or  verge,  and 
then  from  the  lord  to  the  purchaser,  by  re-delivery  of  the 
same,  in  the  presence  of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  last  and  most  refined 
improvement.^  For  the  donation  when  depending  on  the 
tegtimony  and  remembrance  of  witnesses  Cwas  liable  to 
be  foi^tten  or  misrepresented,  and  became  frequently  in- 
capable of  proof.  Besides,  the  new  occasions  and  neces- 
sities, introduced  by  the  advancement  of  commerce,  re- 
quired means  to  be  devised  of  charging  and  incumbering 
estates^,  without  an  absolute  sale  thereof  [[and  of  making 
them  liable  to  a  multitude  of  conditions  and  minute  de- 
signations.]] [[Written  deeds(«)  were  therefore  introduced , 
iiKorder  to  specify  and  perpetuate  the  peculiar  purposes 
of  the  party  who  conveyed :[]  and  now  by  the  Statute  of 
Frauds  (29  Car.  II.  c.  3,  s.  1),  no  estate  created  by  livery 
of  seisin  only,  and  not  in  writing  signed  by  the  party  or 
his  agent,  shall  be  of  any  force  except  to  constitute  an 
estate  at  will.  Since  this  statute,  therefore,  a  feoffment 
is  not  effectual  unless  accompanied  either  by  deed  or 
writing  so  signed.  But  the  transaction  is  still  considered 
as  deriving  its  legal  force  from  the  livery,  and  not  from 
the  written  instrument  {t). 

(f)  Stiarahook,  de  jure  Saeon.  1.2>  a  eharUr  of  feoffment;  a  id  thii  is  the 

c.  4.  more  appropriate  term. —  Co.  Litt.  9  b 

(r)  Hickei,  Diasert.  Epiatolar.  85.  (and  note  (l)>  by  Hargr.).  36  a. 
(s)  A  deed  of  feoffment  ia  also  called        (t)  Co,  LitU  222  b,  48  \. 
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[[lirery  of  seisin  is  either  in  deed  or  in  law.  liyery 
in  deed  is  thus  performed.  The  feoffor,  lessor,  or  his 
attorney,  together  with  the  feoffee,  lessee,  or  his  at- 
torney (for  this  may  as  effectually  be  done  by  deputy  or 
attorney  as  by  the  principals  themselves  in  person)  come 
to  the  land,  or  to  the  house ;  and  there,  in  the  presence 
of  witnesses,  declare  the  contents  of  the  feoffinent  or 
lease  on  which  livery  is  to  be  made.  And  then  the 
feoffor,  if  it  be  of  land,  doth  deliver  to  the  feoffee,  all 
other  persons  being  out  of  the  ground,  a  clod  or  turf,  or  a 
twig  or  bough  there  growing,  with  words  to  this  effect: 
**  I  deliver  these  to  you,  in  the  name  of  seisin  of  all  the 
''  lands  and  tenements  contained  in  this  deed."  But  if  it 
be  of  a  house,  the  feoffor  must  take  the  ring  or  latch  of 
the  door,  the  house  being  quite  empty,  and  deliver  it  to 
the  feoffee,  in  the  same  form ;  and  then  the  feoffee  must 
enter  alone,  and  shut  to  the  door,  and  then  open  it,  and 
let  in  the  others  (tf).  And  in  all  these  cases  it  is  prudent 
and  usual  to  indorse  the  livery  of  seisin  on  the  back  of 
the  deed,  specifying  the  manner,  place,  and  time  of  making 
it,  together  with  the  names  of  the  witnesses  (x).]]  And 
thus  much  for  livery  in  deed. 

[[Livery  in  law  is  where  the  same  is  not  made  on  the 
land,  but  in  sight  of  it  only ;  the  feoffor  saying  to  the 
feoffee,  '^  I  give  you  yonder  land,  enter  and  take  posses- 
"  sion."  Here,  if  the  feoffee  enters  during  the  life  of  the 
feoffor,  it  is  a  good  livery,  but  not  otherwise.]]  By  the 
ancient  law,  indeed,  if  he  dared  not  enter  through  fear  of 
his  life  or  bodily  harm,  his  continual  claim  (y)  made  yearly 
in  due  form,  would  suffice  without  an  entry.  But  this  is 
now  altered  by  a  late  statute  (2),  which  provides  that  no 

(u)  Co.  Liu.  48  a ;  West.  Symb.  251 .  IWery  of  seisio,  see  Roe  v.  Rashleigb, 

Farther  infonnation  will  be  found  in  3  Barn.  &  Aid.  150;  Doe  v.  Tvfkrt 

Blackstone  as  to  the  cases  in  which  2  Ne?.  &  M.  508. 

more  than  one  livery  wiU  be  required,  (y)  Litt  s.  421 ;  Co.  litt  48b;  2 

in  consequence  of  the  lands  lying  in  Inst  483. 

different  counties,  or  the  like.  (x)  3  &  4  Will.  4,  c.  27,  s.  11. 

(f )  As  to  the  manner  of  making 
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right  of  entry  or  action  shall  in  future  be  preserved  by 
continual  claim.  [[Livery  in  law  cannot  be  given  or  re- 
ceived by  attorney,  but  only  by  the  parties  themselves  (a).]] 

By  feoffment,  not  only  a  fee  simple  may  be  conveyed, 
but  an  estate  tail  or  an  estate  for  life ;  for  these  (as  we 
have  seen)  are  all  estates  of  freehold.  But  the  term  **  feoff- 
ment*' is  considered  as  importing  more  properly,  a  convey- 
ance of  the  fee;  while  the  conveyance  of  an  estate  tail,  is 
more  technically  called  a  gift;  that  of  an  estate  for  life, 
a  demise  or  lease  {b). 

The  last  point  that  we  shall  notice  with  respect  to 
this  conveyance  is,  that  it  is  distinguished  from  others  by 
the  following  property,  that,  when  made  (without  fraud) 
by  a  person  in  actual  possession,  it  will  always  have  the 
effect  of  passing  to  the  feoffee  a  freehold,  either  by  right  or 
by  wrong.  For  it  is  a  delivery  of  the  actual  seisin,  that  is 
of  the  actual  possession,  as  for  an  estate  of  freehold,  in  fee, 
in  tail,  or  for  life;  so  that  if  the  feoffor  is  himself  lawfully 
seised  to  the  full  extent  of  the  estate  that  he  conveys,  a 
freehold  as  of  right  will  pass;  and  even  if  he  is  not  law- 
fully seised,  or  not  lawfully  seised  to  that  extent,  a  free- 
hold will  still  pass,  though  a  freehold  by  wrong  (c).  When 
by  such  means,  a  wronjgful  or  tortious  freehold  is  created. 


(a)  Co.  Liu.  52  b. 

(6)  Utt.  8. 59 ;  Co.  LiU.  9  a ;  2  Bl. 
Com.  316.  Blacks  tone  enumerates 
"gift"  as  a  separate  conveyance;  but 
as  he  himself  remarks,  "  it  differs  in 
nothing  from  a  feoffment,  but  in  the 
nature  of  the  estate  passing  by  it." 

(c)  Litt.  s.  599,  611;  Co.  Litt. 
367  a;  Termor's  case,  3  Rep.  77; 
Taylor  0.  Horde,  1  Burr.  60 ;  Co.  Litt. 
by  Butl.  330  b,  n.  (1) ;  2  Sand.  Us. 
18,  20 ;  Doe  v.  Hall,  2  Dow.  &  Ry. 
38;  Doe  v.  Lynes,  3  Bam.  &  Cres. 
388 ;  Doe  v.  Taylor,  5  Barn.  &  Adol. 
575.  The  doctrine  in  the  text,  though 
diminished  in  practical  importance  by 
the  present  rarity  of  feoffinents,  and 


by  other  causes,  and  though  now  in* 
volved  (as  appears  by  the  above  au- 
thorities) in  some  degree  of  obscurity, 
yet  deserves  attention  from  its  ten- 
dency to  illustrate  the  principles  of 
the  law  of  real  property.  It  is  to  be 
observed,  that  independently  of  a 
feoffment,  a  tortious  estate  may  be 
created  by  any  act  that  produces  a 
disseisin,  or  other  wrongful  ouster  of 
the  freehold.  Co.  Lilt.  2  a.  The  na- 
ture of  these  wrongful  acts  will  be 
explained  in  that  part  of  the  work 
which  treats  of  civil  injuries.  Some 
notice  was  taken  of  disstUin,  supra, 
p.  289. 
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the  effect  is,  that  the  person  lawfully  entitled  to  the  finee- 
hold  in  possession  is  disseised:  and  if  there  are  any  per- 
sons in  reversion  or  remainder,  such  reversion  or  remainder 
is  displaced  or  divested,  so  that  each  of  these  parties  ceases 
to  retain  (strictly  speaking)  an  estate  ;  though  each  never- 
theless possesses  a  right  of  entry;  that  is,  is  entitled  in 
his  proper  turn,  to  enter,  and  eject  the  wrong-doer,  and 
thus  to  revest  his  own  estate  (<0- 

II.  A  Grant  is  effected  by  mere  deed  without  livery, 
containing  words  expressive  of  the  intention  to  convey. 
The  appropriate  words  are  ''  dedi  et  cdncessi"  ''  have 
gi^n  and  granted."  This  is  the  regular  method  by  the 
common  law,  of  transferring  estates  in  expectancy  (e) 
(that  is,  reversions  and  remainders)  in  corporeal  heredita- 
ments, as  feoffment  is,  of  transferring  a  freehold  estate  in 
possession.  And  the  same  mode,  viz.  grant,  is  appropriate 
also  to  the  transfer  (for  whatever  estate)  of  hereditaments 
incorporeal  (/)  (such  as  advowsons,  commons,  rents,  &c.), 
of  which  we  are  to  treat  hereafter.  For  it  obviously  re- 
sults from  the  nature  both  of  things  incorporeal,  and  of 
corporeal  things  in  expectancy,  that  no  livery  can  be  made 
of  them;  not  of  the  first,  because  they  are  not  capable  of 
possession ;  nor  of  the  last,  because  the  possession  is  in  the 
particular  tenant,  and  not  in  the  grantor.  For  which  rea- 
son they  are  both  said  to  lie  in  grant ;  while  corporeal 
hereditaments  in  possession  are  said  to  lie  in  liven/  (^). 


(d)  Co.  Litt  261  a,  b ;  327  b ;  I 
Sauod.  by  Wins.  319,  d.  (1);  Focas 
V.  Salisbury,  Hard.  401, 402.  Id  the 
particular  case,  however,  of  a  wrong- 
ful feofTment  by  tenant  in  tail  in  pos- 
seiiion,  the  effect  is  difierent ;  for  it 
is  a  diicontinuanee ;  which  formerly 
deprived  the  reversioner  or  remainder- 
man (as  well  as  the  issue  in  tail),  even 
of  his  right  ef  tntr^t  and  left  him  no- 
thiBg  but  a  nghx  of  action  ;  Co.  Lit. 
327  b.  But  by  a  late  statute,  3  &  4 
WUL  4,  c.  27,  s.  39,  a  disoontinii- 


ance  is  no  longer  to  be  attended  witb 
this  efiect.  A  discontinuance,  besides, 
involves  (as  we  have  seen)  no  for' 
feiture  of  the  particular  estate ;  but 
it  is  otherwise  with  a  wrongful  feoff- 
ment by  tenant  for  life  or  years.  Vide 
supra,  p.  431. 

(0)  Co.  Litt.  172  a,  332  a,  b. 

(/)  Ibid.  As  to  incorporeal  here- 
ditaments, vide  supra,  p.  159. 

(g)  2  Rep.  31  b;  Doe  v.  Cole,  7 
Barn.  &  Cres.  243. 
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And  as  the  latter  pass  by  force  of  the  livery  of  seisin,  so 
the  former  pass  by  force  of  the  deed.  By  the  ancient  law, 
indeed,  an  additional  ceremony  was  required  where  a  re* 
version  or  remainder  was  the  subject  of  transfer;  viz.  the 
attornment  of  the  tenant  of  the  particular  estate  to  the 
grantee  (A).  But  by  the  statute  4  &  6  Anne,  c.  16,  this  re* 
quisite  is  now  dispensed  with,  and  the  conveyance  of  such 
estates  is  therefore  placed  on  precisely  the  same  footing 
with  that  of  incorporeal  hereditaments. 


III.  A  Lease  (t)  (or  demise)  is  a  conveyance  by  which 
a  man  grants  lands  or  tenements  (h)  (usually  with  the 
reservation  of  a  rent)  to  another,  for  life,  for  yeari^  or 
at  will,  such  estate  being  short  of  the  lessor's  own  in- 
terest therein  (Z);  for  if  it  be  to  the  full  extent  of  that 
interest,  it  is  then  properly  an  assignment,  and  no 
lease  (m).  A  lease  of  land  for  life,  being  a  freehold  interest, 
cannot  be  constituted  by  the  common  law,  without  livery 
of  seisin,  and  therefore  the  lease  must  in  such  case  be  by 
way  of  feoffment  (n) ;  but  if  the  estate  be  for  years  or  at 
will,  no  livery  is  required  (o) ;  nor  was  a  deed  or  even  any 
writing  formerly  essential  to  the  efficacy  of  a  demise  of 


(k)  UiU  s.  568,  669.  Doe  v. 
Finch,  4  Bain.  &  Adol.  303.  As  to  at- 
tornment, vide  supra,  p.  434,  436 ; 
Xitt.  B.  561 ;  Co.  UVL  309  a  ;  Qilb. 
Ten.  90,  91. 

(i)  As  to  leases,  vide  Co.  Litt. 
43  b. 

(fc)  Litt.  s.  68.  A  lease  may  be  either 
of  land  in  the  possession  of  the  lessor, 
or  of  land  of  which  he  has  the  rever- 
sion or  remainder;  for  of  the  latter, 
he  may  grant  a  lease  for  years  in  fu- 
ture, to  take  effect  in  possession,  when 
the  reversion  or  remainder  executes  by 
the  determination  of  the  particular  es- 
tate :  and  he  may  grant  the  reversion 
itself  for  a  term  short  of  his  own  in- 
terest therein.    But  such  grant  must 


i( 


<f 


be  by  deed.  Vide  Co.  Litt.  47  a  ; 
Bac.  Abr.  Leases,  (N.). 

(/)  As  to  the  nature  of  leases  ge« 
nerally,  vide  Bac.  Abr.  Leases,  &e. 
'*  where  the  subject  is  treated  in  a 
'*  perspicuous  and  masterly  manner : 

being  supposed  to  be  extracted  from 

a  manuscript  of  Sir  Geofirey  Gil- 
"  bert."~3  Bla.  Com.  333  (n,). 

(m)  2  Bla.  Com.  317. 

(n)  Litt.  a.  69.  It  must  be  recol- 
lected that  we  are  here  treating  of 
common  law  conveyances.  By  a  con- 
veyance to  uses,  as  we  shall  see  here- 
after, an  estate  for  life  may  be  now 
constituted  without  livery. 

(o)  Litt.  i.  69. 
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land(/7).  The  law,  however,  on  this  subject^  has  been  since 
altered ;  for  by  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  ss.  1 , 
2,  all  leases  whatever,  with  the  exception  of  those  not 
exceeding  three  years,  with  a  rent  of  not  less  than  two- 
thirds  of  the  improved  value,  must  now  be  put  into  writing 
and  signed  by  the  lessor  or  his  agent  lawfully  authorised. 
It  results  also,  from  the  former  observations  with  respect 
to  estates  for  years  (9),  that  a  lease  of  land  for  years  will 
not  vest  in  the  lessee  a  complete  estate  for  all  purposes, 
until  he  has  made  entry  on  the  land  demised ;  and  that  in 
the  mean  time  he  takes  nothing  beyond  an  interesse  ter^ 
mini. 

When  the  lease  is  for  years  only,  the  estate  may  be 
granted  to  take  effect  in  possession  either  immediately^  or 
at  some  future  time(r),  and  in  the  latter  case  the  lessee 
has  of  course  no  right  to  enter  until  that  future  period 
has  arrived.  But  it  is  important  carefully  to  distinguish 
these  leases  in  futuro  from  mere  agreements  to  let;  for  an 
intended  lessor  may,  without  using  such  words  as  actually 
to  divest  himself  of  any  interest  present  or  future,  simply 
engage  to  grant  a  lease  at  a  future  period ;  and  as  no  in- 
terest in  the  mean  time  passes,  this  will  be  a  mere  agree- 
ment, and  no  lease  (s), 

[The  usual  words  of  operation  in  a  lease  are  "  demise, 
grant,  and  to  farm  let(0/'  demid,  concessi  et  ad  Jirmam 
tradidi.'^  For  \^farm  or  feorme  is  an  old  Saxon  word, 
signifying  provisions  (u),  and  it  came  to  be  used  instead  of 


(p)  But  a  le&se  of  a  a  iocorporeal 
beraditament  cannot  be  made  at  com- 
moQ  law  without  deed .  Co.  Litt.  49 ; 
Bird  V.  Higginson,  6  Ad.  &  £1.  824  ; 
Rex  V,  Marquis  of  Saliibury,  8  Ad. 
&  £1.  716. 

(f)  Supra,  p.  268. 

(r)  Vide  supra,  p.  297. 

(t)  Whether  a  given  iostrument 
amounts  to  a  lease,  or  only  to  an  agree- 
ment to  let,  is  a  question  of  construc- 
tion upon  the  words  used,  and  often  a 


difficult  one.  Vide  Poole  v.  Bentlej. 
12  £ast,  168 ;  Doe  v.  Groves.  15  East, 
244 ;  Doe  v.  Ries.  8  Biog.  178 ;  War- 
man  v.  Faithful,  5  B.  &  Adol.  1042; 
Hayward  v,  Haswell,  6  Ad.  &  £.  265  ; 
Chapman  v»  Bluck,  4  Biog.  N.  C. 
187 ;  Doe  v.  Benjamin,  9  Ad.  &  £11. 
644 ;  Chapman  v.  Towner,  6  Mee,  & 
W.  100. 

(0  Co.  Litt.  45  b. 

(n)  Spelm.  Gloss.  229. 
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[[rent  or  render,  because  anciently  the  greater  part  of  rents 
were  reserved  in  provisions,  in  corn,  in  poultry,  and  the 
like,  till  the  use  of  money  became  more  frequent :  so  that 
a  farmer,  ^rmartti«,  was  one  who  held  his  lands  upon  pay- 
ment of  a  rent  or  feormej — though  at  present,  by  a  gra- 
dual departure  from  the  original  sense,  the  word  farm  is 
brought  to  signify  the  very  estate  or  lands  so  held  upon 
farm  or  rent.]]  Neither  the  words  "  to  farm  let,"  how- 
ever, nor  any  of  the  others  above  specified  (though  usual), 
are  indispensable  to  the  effect  of  a  demise ;  any  expres- 
sions sufficiently  indicating  the  intention  of  one  of  the 
parties  to  divest  himself  of  the  possession,  for  a  deter- 
minate period,  in  favour  of  the  other,  being  clearly  suffi- 
cient to  constitute  a  lease (j:).  And  even  the  words  ''agree 
to  let"  may  be  so  used  as  to  amount  in  construction  of 
law  to  an  actual  demise,  and  are  not  necessarily  to  be 
expounded  as  a  mere  agreement  for  a  lease  (y). 

IV.  [[An  Exchange  is  a  mutual  grant  of  equal  interests, 
the  one  in  consideration  of  the  other.  The  word  "  ex- 
change*' is  so  individually  requisite  and  appropriated  by 
law,  to  this  case,  that  it  cannot  be  supplied  by  any  other 
word  or  expressed  by  any  circumlocution  (z).  The  estates 
exchanged  must  be  equal  in  quantity  (a);  not  of  value,  for 
that  is  immaterial ;  but  of  interest ;  as  fee  simple  for  fee 
simple,  a  lease  for  twenty  years  for  a  lease  for  twenty]]  or 
thirty  [[years,  and  the  like.  And  the  exchange  may  be 
of  things  that  lie  either  in  grant  or  in  livery  (6).]]  And 
though  an  exchange  of  things  lying  in  grant  must  be  by 
deed,  and,  by  the  Statute  of  Frauds  (c)  just  mentioned,  an 
exchange  will  not  now  be  effectual,  whether  the  thing  lie 
in  grant  or  livery,  without  writing,  yet  [[no  livery,  even  in 
exchanges  of  freehold,  is  necessary  to  perfect  the  convey- 

(x)  Bac.  Abr.  Leases,  &c. ;  Doe  (s)  Co.  Lit  50,  51 ;  Eton  College 

9.  Ashburner,  5  T.  R.  163 ;  Barry  v.  v.  Bishop  of  Winchester,  3  Wils.  468. 

Nagent,  5  T.  R.  165,  n.  (a)  Lilt.  s.  64,  65. 

(y)  Poole  V.  Bentley,  13  Bast,  168.  (6)  Co.  Litt.  50  a. 

Vide  sapia,  p.  476.  (c)  29  Car.  2,  c.  3,  s.  1,  3. 
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[[ance(d):  for  each  party  stcuidB  in  the  place  of  the  other, 
and  occupies  his  right,  and  each  of  them  hath  already 
had  corporal  possession  of  his  own  land.  But  entry  must 
be  made  on  both  sides;  for  if  either  party  die  before 
entry,  the  exchange  is  void  for  want  of  sufficient  noto- 
riety (je).  And  so  also  if  two  parsons,  by  consent  of 
patron  and  ordinary,  exchange  their  preferments,  and  Uie 
one  is  presented,  instituted,  and  inducted,  and  the  other  is 
presented  and  instituted,  but  dies  before  induction,  the 
former  shall  not  keep  his  new  benefice,  because  the  ex- 
change was  not  completed,  and  therefore  he  shall  retom 
back  to  his  own  (/).  For  if  after  an  exchange  of  lands 
or  other  hereditaments,  either  party  be  evicted  of  those 
which  were  taken  by  him  in  exchange,  through  defect  of 
the  other's  title,  he  shall  return  back  to  the  possession  of 
his  own,  by  virtue  of  the  implied  warranty  contained  in 
all  exchanges  {ff)-'2  Before  we  conclude  this  head,  it  may 
be  important,  however,  to  point  the  reader's  attention  to 
the  distinction  between  the  conveyance  properly  called  an 
exchange  (that  is,  one  made  in  the  method  above  pointed 
out),  and  a  transaction  where  the  parties  execute  mutual 
conveyances  under  some  other  form  or  forms  of  assurance, 
and  without  the  word  "  exchange,*"  for  to  such  a  case, 
the  doctrines  above  laid  down,  as  to  exchanges,  have  no 
application  (A). 

V.  [[A  Partition  (i)  is  where  two  or  more  joint^tenants, 
coparceners,  or  tenants  in  common,  agree  to  divide  the 
lands  so  held  among  them  in  severalty,  each  taking  a  dis* 
tinct  part.]]  Here,  as  they  all  hold  pro  indiviso  or  pro- 
miscuously (A),  pt  is  necessary  that  they  all  mutually 
convey  and  assure  to  each  other  the  several  estates,  which 

(d)  LitU  s.  62.  of  Winchester,  3  Wils.  491. 

(«)  Co.  Litt.  61  b.  (t)  As  to  partitioa,  vide  Co.litt. 

(/)  Perk.  s.  268.  166  b. 

(g)  Vide  supra*  p.  462.  (k)  Vide  supra,  p.31U312. 

(h)  Vide  £too  College  v.  Bishop 
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[[they  are  to  take  and  enjoy  separately.  By  the  common 
law,  coparceners,  being  compellable  to  make  partition, 
might  have  made  it  by  parol  only ;  but  joint-tenants  and 
tenants  in  common]]  could  not  have  done  it  without  deed. 
And  the  statutes  of  31  Hen.  VIIL  c.  1,  and  32  Hen.  VIII. 
c.  32,  though  they  subjected  them  to  a  writ  of  partition (i), 
yet  made  no  alteration  as  to  the  manner  of  conveyance 
where  the  partition  took  place  without  writ(m).  Howeyer,  • 
it  would  seem,  that  by  the  Statute  of  Frauds  before  men* 
tioned,  an  instrument  in  writing,  signed  by  the  party  or  his 
agent,  is  now  necessary  in  every  case  of  partition,  as  well 
between  coparceners  as  others(it). 

The  common  law  conveyances,  which  have  been  hitherto 
considered,  are  all  (it  may  be  remarked)  of  a  primary 
or  original  character.  Those  which  remain  are  of  a  [[se- 
condary or  derivative  sort,  which  presuppose  some  other 
conveyance  precedent,  and  only  serve  to  enlarge,  confirm, 
alter,  restrain,  restore,  or  transfer  the  interest  granted  by 
such  original  conveyance.]]    As 

VL  A  Release  (o) ;  which  may  be  defined  as  a  convey* 
ance  of  an  ulterior  interest  in  lands  or  tenements  to  a  par- 
ticular tenant,  or  of  an  undivided  share  to  a  co-tenant  (the 
relessee  being  in  either  case  in  privity  of  estate  with  the 
relessor),  or  of  the  right,  to  a  person  wrongfully  in  pos- 
session. It  is  efiected  in  every  case,  without  livery  of 
seisin,  even  though  the  interest  conveyed  be  freehold; 
for  the  doctrine  of  release  is  founded  on  this  principle, 
that  though  the  freehold  in  possession  cannot  pass  at 
common  law  without  livery  (which  makes  a  notoriety  to 
the  country),  yet  where  another  person  is  already  in  the 
possession,  the  reason  and  propriety  of  that  ceremony  fail, 
and  the  grantor  may  consequently  convey  such  right  or 

(0  Vide  supra,  p.  317.  264  a.     Some  account  of  the  early 

(m)  Co.  Litl.  169  a*  state  of  the  law  respectiug  them  will 

(n)  2  Bla.  Com.  324 ;  Co.  litt  bj  be  found  in  Reeves'  Hiat.  EngU  Law» 

Uarg.  169  a,  n.  (4).  vol.  iii.  p.  354* 
(o)  As  to  releasetf  vide  Cot  LItt. 
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interest  as  he  has,  by  mere  deed  (p).  A  deed,  however,  is 
essential  to  the  ef&cacy  of  this  conveyance(9) ;  and  the 
proper  operative  word  to  be  employed  in  it  is  that  of  ''r^ 
lease:'*  yet  it  is  to  be  obsenred,  that  the  release  of  a  light 
may  not  only  be  express^  but  may  also  be  implied  hf  km 
from  circumstances;  and  when  it  is  of  this  kind,  it  may 
take  place  without  deed(r). 

A  release  (as  is  inferrible  from  the  definition)  may  enure 
in  several  ways. 

Cl.  Byway  of  enlarging  an  estate,  or  enlarger  restate;} 
which  is  the  species  of  release  that  most  frequendy  oc- 
curs; and  consists  of  a  conveyance  of  the  ulterior  interest 
to  the  particular  tenant ;  [[as  if  there  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releases  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  gives  him  the  estate  in  fee.]]  But  to  the  validity  of 
such  releases  -  as  these,  it  is  necessary  that  the  estate  of 
the  relessee  should  be  a  complete  and  vested  one(«)  [for 
if  there  be  lessee  for  years,  and  before  he  enters  and  is 
in  possession,  the  lessor  releases  to  him  all  his  right  in 
the  reversion,  such  release  is  void]],  and  this  because  the 
lessee  has  in  such  case,  a  mere  interesse  termini^  and  not 
an  estate  upon  which  a  reversion  can  properly  be  expe^ 
tant(0*    And  farther  [[there  must  be  a  privity  of  estaU 

(t)  ••  Before  entry,"  says  Lorf 
Coke,  "  the  lessee  hss  bat  inurem 
"  termini,  an  interest  of  a  term  aod 


(p)2BLCoro.325;  Gilb.Ten.53. 

(9)  Co.  Litt.  264  b. 

(r)  Ibid. 

(s)  Co.  Litt.  by  Bull.  270a,  note 
(3).  If  the  estate  of  the  relessee, 
therefore,  is  an  estate  in  possession,  he 
ought  to  be  in  actual  possession  of  the 
land  (vide  Litt.  s.  455,  456, 459);  for 
otherwise  his  estate  is  incomplete.  But 
otherwise  actual  possession  of  the  land 
is  not  necessary :  for  "  if  a  man  make 
'*  a  lease  for  years,  the  remainder  for 
"  years,  and  the  first  lessee  doth  enter, 
*'  a  release  to  him  in  the  remainder 
"  for  years  is  good  to  enlarge  his  es- 
"  tote."  Co.  Litt.  270  a  Et  vide 
270  b. 


fC 


no  possession ;  and  therefore  s  |^ 
lease  which  enures  by  way  of  a* 
"  larging  an  estate,  cannot  work  witk- 
"  out  a  possession :  for  before  posse- 
"sion  there  is  no  rereision."  Co. 
LitU  270  a.  It  is  to  be  obserred,  how- 
ever, that  if  the  estate  for  yesis  be 
created  by  a  conveyance  under  tbe 
Statute  of  Uses,  and  not  at  comiooo 
law,  no  actual  entry  is  necessaiy  to 
give  effect  to  the  release.  The  reasw 
of  this  will  appear  when  we  trost  of 
conveyances  of  that  class. 
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[[between  the  relessor  and  relessee,  that  is,  one  of  their 
estates  must  be  so  related  to  the  other  as  to  make  but 
one  and  the  same  estate  at  law]] ;  as  in  the  case  where  the 
ulterior  estate  conveyed  is  a  reversion  or  remainder  medi- 
ately or  immediately  expectant  upon  the  particular  estate 
of  the  relessee ;  all  which,  in  contemplation  of  law,  form 
parts  of  the  same  estate,  as  being  derived  at  the  same 
time,  out  of  the  same  original  seisin  (u).  Thus,  if  a  man 
make  a  lease  for  years,  with  remainder  for  life,  a  release 
by  the  lessor  to  the  lessee  for  years,  and  to  his  heirs,  is 
good ;  for  that  he  hath  both  a  privity  and  an  estate ;  and 
a  release  to  him  in  the  remainder  for  life,  and  his  heirs,  is 
good  also(x).  But  if  A.  makes  a  lease  to  B.  for  life,  and 
B.  makes  a  lease  for  years,  and  afterwards  A.  releases  to 
the  tenant  for  years,  and  his  heirs,  this  release  is  void  to 
enlarge  the  estate,  because  there  is  no  privity  between  A. 
and  the  lessee  for  years  (y).  Upon  the  same  principle  a 
release  to  a  tenant  at  will,  is  good,  because  he  has  a  suffi- 
cient estate  for  the  purpose,  and  a  privity  with  the  lessor ; 
but  a  release  to  a  tenant  at  sufferance,  is  void,  because  he 
has  a  possession  without  privity  (z).  [[2.  By  way  of  pass- 
ing an  estate,  or  mitter  V estate;  as  where  one  of  two  co- 
parceners releases  all  her  right  to  the  other,  this  passeth 
the  fee  simple  of  the  whole  (a).]]  But  in  this  species  of 
release,  as  well  as  the  former,  there  must  be  a  privity  of 
estate  between  the  relessor  and  relessee  (6);  and  there- 
fore one  tenant  in  common  cannot  release  to  his  com- 
panion,  because  they  have  distinct  freeholds,  and  there  is 
no  necessary  unity  of  title  between  them(c).  [[3.  By  way 
of  passing  a  rights  or  mitter  le  droit;  as  if  a  man  be  dis- 
seised, and  releaseth  to  his  disseisor  all  his  right ;  hereby 
the  disseisor  acquires  a  new  right,  which  changes  the 

(«)  Vide 9  Prest.  Conv.324 ;  2  Bl.  (a)  Co.  Litt.  273. 

Com.  325;  GiIb.Teo.70,  71;  Good-  (fr)  2  Bla.  Com.  325;   Co.  L/tt. 

right  V.  Forretter,  1  Taant.  602.  273  b. 

(«)  Co.  Litt.  273  a.  (c)  Co.  Lilt  200  b :  Gilb.  Tea.  74 ; 

(y)  Co.  Litt.  272  b.  vide  supra,  323»  324. 

(s)  Ibid.  270  b;  vide  supra,  p.  275. 

VOL.  I.  II 
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[[quality  of  his  estate,  and  renders  that  lawful  which  before 
was  tortious  or  wrongfid(<{).  4.  By  way  of  extinffuislt' 
ment ;  as  if  my  tenant  for  life  makes  a  lease  to  A.  for  life, 
remainder  to  B.  and  his  heirs,  and  I  release  to  A«,  this  ex- 
tinguishes my  right  to  the  reversion,  and  shall  enure  to  the 
advantage  of  B.'s  remainder  as  well  as  of  A/s  particular 
estate  (e).  6.  By  way  of  entry  and  feoffment;  as  if  there 
be  two  joint  disseisors,  and  the  disseisee  releases  to  one  of 
them,  he  shall  be  sole  seised,  and  shall  keep  out  his  former 
companion ;  which  is  the  same  in  effect  as  if  the  disseisee 
had  entered,  and  thereby  put  an  end  to  the  disseimi,  and 
afterwards  had  enfeoffed  one  of  the  disseisors  in  fee(/^^ 
And  here  we  may  observe,  with  respect  to  the  four  last 
species  of  release,  that  the  fee  may  be  conveyed  by  them 
all,  without  the  use  of  words  of  inheritance(^);  in  which 
respect  they  differ  from  releases  to  enlai^e  the  estate,  and 
indeed  from  feofiments  also,  and  from  grants,  for  aa  to  all 
these,  it  is  a  general  rule  (though  subject  to  excepticm  in 
particular  cases)  that  an  estate  of  inheritance  cannot  be 
created  without  the  word  heirs  {h). 

VII.  [k  Confirmation(t)  is  of  a  nature  nearly  allied  to  a 
release.  Sir  Edward  Coke  defines  it  (A)  to  be  a  conveyance 
of  an  estate  or  right  in  esse,  whereby  a  voidable  estate  is 
made  sure  and  unavoidable,  or  whereby  a  particular  estate 
is  increased;  and  the  words  of  making  it  are  these,  ^have 
given,  granted,  ratified,  approved,  and  confirmed  (()."  An 
instance  of  the  first  branch  of  the  definition  is,  if  tenant 
for  life  leaseth  for  forty  years,  and  dieth  during  that  term; 
here  the  lease  for  years  is  voidable  by  him  in  reversion: 
yet  if  he  hath  confirmed  the  estate  of  the  lessee  for  yean, 
before  the  death  of  tenant  for  life,  it  is  no  longer  voidable 

(d)  IJtU  t.  466.  (t)  As  to  confirmations,  vide  Co. 

(e)  Litt.  s.  470.  litt  395  b ;  308  b. 
(/)  Co.  Litt.  278  a.  (fc)  Co.  Litt.  296  b. 

{g)  Co.  Litt.  9  b.  (0  Litt.  8.  515,  53L    As  to  ooo> 


(h)  Litt.  8. 1 ;  Co.  Litt.  8  b ;  Tide      finnation,  see  also  Beeves'  Hist.  £i^. 
sup.  p.  223.  Law,  vol.  iii.  p.  354,  365. 
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[[but  sure(m).  The  latter  branch,  or  that  which  tends  to 
the  increase  of  a  particular  estate,  is  the  same  in  all  re- 
spects with  that  species  of  release  which  operates  by  way 
of  enlargement.^  It  is  to  be  observed  that  a  coi^rma- 
tion  (like  a  release,  and  for  the  same  reason),  will  be  effec- 
tual without  lirery  of  seisin,  eyen  though  a  freehold  estate 
be  the  subject  (n);  though,  on  the  other  hand,  a  deed  is 
essential  to  the  yalidity  of  an  express  conveyance  of  this 
kind.  There  may,  however,  be  a  confirmation,  implied  by 
lawip)^  from  circumstances,  as  well  as  an  express  confirm- 
ation by  deed. 

VIII.  [[A  Surrender (p),  {sursum  reddiiio,  or  rendering 
up)  is  of  a  nature  directly  opposite  to  a  release;  for  as  that 
operates  by  the  greater  estate's  descending  upon  the  less, 
a  surrender  is  the  falling  of  a  less  estate  into  a  greater.  It 
is  defined  (q)  a  yielding  up  of  an  estate  for  life  or  years  to 
him  that  hath  an  immediate  reversion  or  remainder, 
wherein  the  particular  estate  may  merge  or  drown,  by 
mutual  agreement  between  them.]]  And  accordingly  it  is 
held,  that  the  surrenderee  must  have  such  an  estate  that 
the  estate  surrendered  may  be  capable  of  merging  in  it, 
so  that  [[tenant  for  life  cannot  surrender  to  him  in  remain- 
der for  years  (r).)]  A  surrender  [[is  done  by  these  words, 
"  hath  surrendered,  granted,  and  yielded  up,"[]  or  the 
like(«).  And  though  the  estate  surrendered  be  for  life 
[[there  is  no  occasion  for  livery  of  seisin  (^);  for  there  is 
a  privity  of  estate  between  the  surrenderor  and  the  sur- 
renderee ;  the  one's  particular  estate,  and  the  other's  re- 
mainder  are  one  and  the  same  estate;  and  Uvery  having 

(m)  litL  s.  616.  (q)  BttTton  v.  Buday,  387  b;  ibid. 

(n)  2  Bl.  Com.  326.  7  Bing.  767. 

(0)  Co.  litt.  296  b ;  Doe  V.  Jen-  (r)  Perk.  i.  689. 

kins,  6  BiDg.  469 ;  Jenkioav.  Chareh,  (t)  2  RoU.  Ab.  497. 

Cowp.  482;  Ludfoido.  Barber,  IT.  R.  (0  Farmer  v.  Rogen,  2  Wils.  26 ; 

86;  Doev. Archer,  1  Bos.&  Pul.  631.  Co.  Litt.  338  a ;  Shep.  Touch.  307 ; 

(p)  As  to  surrender.  Tide  Co.  Litt.  Sleigh  v.  Bateman,  Cro.  Elii.  487. 
373  b. 

Il2 
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[[been  once  made  at  the  creation  of  it,  there  is  no  necessity 
for  having  it  afterwards.]]  Nor  was  any  deed  or  writing 
required  at  common  law  to  effect  the  surrender  of  land (v). 
But  by  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  3,  no 
lease  (except  of  copyhold)  shall  be  surrendered  unless  by 
operation  of  law  (for  a  surrender,  like  a  confirmation,  may 
be  implied  by  law  from  circumstances (:r)),  or  by  deed  or 
note  in  writing,  signed  by  the  party  or  his  agent,  lawfully 
authorized  (y).  It  is  also  laid  down,  that  upon  a  sur- 
render, no  entry  is  required  to  complete  the  title  of  the 
surrenderee,  except  for  the  purpose  of  bringing  an  action 
for  any  trespass  committed ;  so  that  if  tenant  for  life  or 
years  surrender  at  a  place  off  the  land,  to  him  in  rever- 
sion, and  the  latter  agree  to  it,  he  has  the  land  in  him 
without  farther  ceremony  (z). 

As  to  the  effect  of  this  conveyance,  we  may  remark 
that  if  a  lessee  for  life  or  years  make  a  lease  for  years, 
rendering  rent,  and  then  surrender  his  estate,  the  estate 
for  years  so  derived  out  of  the  estate  for  life,  will  con- 
tinue notwithstanding  the  surrender,  but  the  under-tenant 
will  be  discharged  (in  general)  from  the  rents  and  cove- 
nants of  the  under-lease :  for  the  reversionary  estate  to 
which  they  were  annexed  has  ceased  to  exist  (a).  Bat 
now  by  the  statute  4  Geo.  II.  c.  28,  it  is  provided  in  the 
particular  case  of  a  lease  surrendered  for  the  purpose  of 
renewaL  that  the  new  lessee  shall  have  the  like  remedy  as 
to  the  rent  and  covenants,  and  the  under-lessee  shall  hold, 
as  if  the  original  lease  had  been  kept  on  foot ;  and  the 


(u)  Co.  LUU338a;  Shep.  Touch. 
307. 

(x)  Shep.  Touch.  301 ;  Davison  v. 
Stanley,  4  Darr.  2210;  Phippi  v. 
Scttltborpe,  I  Barn.  &  Aid.  50 ;  'l1io- 
mas  V,  Cook,  2  Barn.  U  Aid.  119; 
Bac.  Ab.  Leaaei(S),3. 

(y)  See  Roe  V.  Archbishop  of  York, 
6  East,  86;  Gote  v.  Wright,  8  Ad.& 
£11. 1 18.    A  mere  cancellation  of  the 


lease  is  no  surrender.— Doe  i.  Coor- 
tail  V.  Thomat,  9  Bam.  h  Cits.  288. 
But  may,  under  particular  drcnn- 
stances,  be  evidence  of  one.— Walkff 
V.  Richardson,  2  Mee.  &  W.  882. 

(0  Shep.  Touch.  307,8;  Tbomp- 
son  V.  lieach,  2  Vent.  198. 

(d)  Lord  Treasurer  «.BaftoD,Mooie. 

94 ;  Webb  v.  Russell,  3  T.  R.  403; 
3  Piest.  Conv.  140. 
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chief  landlord  shall  have  the  like  remedy  by  distress  and 
entry  as  he  would  in  the  same  case  have  had,  so  far  as 
the  new  rent  exceeds  not  that  reserved  by  the  original 
lease  (ft). 

IX.  An  Assignment  is  properly  a  transfer,  or  making 
over  to  another,  of  one's  whole  interest,  whatever  that  in- 
terest may  be ;  but  it  is  usually  applied  to  express  the 
transfer  of  an  estate  for  life  or  years.  And  an  assignment 
for  life  or  years  differs  from  a  lease,  only  in  this,  that  by 
a  lease  one  grants  an  interest  less  than  his  own,  reserving 
to  himself  a  reversion;  in  assignments,  he  parts  with  the 
whole  property,  and  the  assignee  consequently  stands  in 
the  place  of  the  assignor  (c).  Thus  where  a  lease  is  as- 
signed, the  assignee  becomes  liable  to  the  landlord  or  re- 
versioner, for  the  future  performance  of  the  covenants 
made  by  the  lessee;  and  he  remains  so,  until  he  assigns 
over  in  his  turn,  to  another  person  (^.  And  this  liability 
attaches  to  him  even  without  entry  (e).  Yet  he  is  not 
liable  except  on  such  covenants  as  run  with  the  land(f), 
— a  term  that  has  been  explained  in  a  former  chapter (g^). 
And,  on  the  other  hand,  he  is  entitled,  during  the  same 
period,  to  enforce  against  the  reversioner,  any  covenants 
of  that  description,  that  the  lease  contains  in  favour  of  the 
lessee.  It  is  to  be  observed,  however,  that  if  the  transfer 
be  for  a  single  day  short  of  the  residue  of  the  term,  no 
liability  or  claim  on  the  covenants  can  arise  between 
these  parties;  for  it  is  then  an  under-lease  and  no  assign- 
ment, and  the  alienee  not  coming  precisely  into  the  place 


(6)  Doe  V.  Maichetti,  1  B.  &  Ad.  by  an  assigomeot  overi  but  remaioa 

716.  liable  on  his  covenants;  Barnard  v. 

(e)  2  Bl.  Com.  326.  Godscall,  Cro.  Jac.  309. 

(d)  Taylor  v.  Shum.  1 B.  &  Pul. 21;  (e)  Williama  v.  Bof anquet,  1  Brod. 

Hariey  v.  Kiog,  2  C,  M.  &  R.  18  ;  &  Biog.  248. 

1  Gale,  100;  WoWeridge  o.  Steward,  (/)  Whitton  v.  Peacock,  2  Bing. 

3  Tyr.  637.    The  original  lessee,  how-  N.  C.  41 1. 

ever,  it  not  discharged  from  liability  (g)  Vide  supra,  p.  455. 
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of  the  alienor,  is  in  no  privity  with  the  reversioner  (A). 
No  deed  or  writing  is  necessary  at  common  law  to  the 
validity  of  an  assignment  (i);  though  in  the  case  of  a  lease 
for  life,  it  cannot  be  effected  at  common  law,  without 
livery  of  seisin  (A);  but  now  by  the  Statute  of  Frauds,  the 
same  provision  as  to  the  necessity  of  a  deed  or  written  in- 
strument is  made,  as  before  mentioned  in  the  case  oi  a 
surrender.  The  operative  words  in  an  assignment  are 
^'  assign,  transfer,  and  set  over;"  but  it  may  be  effected  by 
any  words  sufficient  to  express  the  intention  (2). 

X.  [^A  Defeasance (m)  is  a  collateral  deed,  made  at  the 
same  time  with  a  feoffment  or  other  conveyance,  containr- 
ing  certain  conditions,  upon  the  performance  of  which  the 
estate  then  created  may  be  defeated(n),  or  totajly  undone. 
And  in  this  manner  mortgages  were  in  former  times 
usually  made;  the  mortgagor  enfeoffing  the  mortgagee, 
and  he  at  the  same  time  executing  a  deed  of  defeasaace, 
whereby  the  feoffment  was  rendered  void  on  repayment  of 
the  money  borrowed  at  a  certain  day.  And  this,  when 
executed  at  the  same  time  with  the  original  feoffinent, 
was  considered  as  part  of  it  by  the  ancient  law(o);  and 
therefore  only  indulged.]]  For  a  conveyance  of  the  free- 
hold at  common  law,  cannot  be  defeated  by  a  deed  executed 
afterwards;  and  if  such  conveyance  were  to  contain  a  pro- 
viso that  it  shall  be  lawful  for  the  grantor  by  subsequent 
act  to  revoke  the  same,  the  proviso  would  be  void  for  re- 
pugnancy (p).    [[But  things  that  were  merely  executory, 


(h).  Holfoid  0.  Hatch,  Doug.  163; 
Baker  «.  Gottling,  1  Bing.  N.  C.  19. 

(i)  Noke  V.  Awder,  Cro.  Eliz.  373, 
436 ;  Moore,  419,  S.  C. 

(k)  Earl  of  Derby  v.  Taylor,  I 
East,  602. 

(0  ParmiQter  v,  Webber,  8  Tannt. 
593.  As  to  an  agreement  to  assign, 
Aot  amounting  to  an  assignment, 
Hartshome  v,  Watson,  5  BiDg.  N.  C. 
477., 

(m)  Am  to  defeasance,  vide  Co.  Litt. 
236  b. 


(n)  From  the  French  wvib,d^mr$, 

infectum  redder$. 

(o)  Co.  Litt.  236. 

(p)  Ibid.  237  a.  But  if  th«re  be 
a  conveyance  under  the  Statute  of  Uses 
with  a  proviso  that  the  grantor  diall 
have  power  to  revoke  the  uses,  *'  this 
proviso  being  coupled  with  a  um  ij  al- 
lowed to  be  good,  and  not  repngnaiit 
to  the  former  estates;"  ibid,  llus 
subject  will  be  noticed  in  the  next 
chapter. 
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[[or  to  be  completed  by  matter  subsequent,  (as  rents,  of 
which  no  seisin  could  be  bad  till  the  time  of  payment,  and 
so  also  annuities,  conditions,  warranties,  and  the  like) 
were  always  liable  to  be  recalled  by  defeasances  made 
subsequent  to  the  time  of  their  creation(9).]]  Defeasances 
are  now  of  rare  occurrence(r);  the  practice  in  modern  times 
being  to  include  in  the  same  deed,  both  the  conveyance  of 
the  land  to  the  alienee,  and  the  conditions  (if  any)  to 
which  it  is  to  be  subject,  and  by  which  its  effect  may  be 
defeated. 

'     (q)  Co.  Litt  237  a.     If  a  thing  Purchaae,  Lord  Talbot  said  he  should 

however  which  is  executory  in  its  com-  always  discourage  the  practice  of  draw- 

mencementbe  afterwards  executed,  it  ing  an  absolute  deed  and  making  a  de- 

cannot  be  defeated  by  a  subsequent  feasance,  as  it  wore  the  htB  of  fraud, 

defeasance ;  Co.  Litt.  by  Batler,  237  a,  Ca.  Temp.  Talbot,  61, 64.''— Co.  Litt. 

n.  (1).  by  Butler,  ubi  sup. 
(r)  "  In  the  case  of  Cotteiill  v. 
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CHAPTER  XVIII. 

OF  CONVEYANCES  DNDER  THE  STATUTE  OF  USES. 


The  subject  of  common  law  conveyances  having  now  suf- 
ficiently engaged  our  attention,  we  are  next  to  examine 
those  which  derive  their  force  from  the  statute  law ;  among 
which,  the  first  place  is  due  to  conveyances  founded  on 
the  Statute  of  Uses. 

It  is  evident  from  what  was  said  in  a  former  chapter  (a), 
that  this  statute  entirely  failed  to  accomplish  the  object 
contemplated  by  its  provisions.  For  instead  of  extinguish- 
ing equitable  ownerships,  it  made  only  a  slight  alteration 
in  the  formal  words  by  which  they  might  be  constituted, 
and  changed  their  name  to  that  of  trusts— rmder  which 
they  took  root  more  firmly,  and  flourished  in  greater  vigour 
than  before.  But  while  the  statute  thus  missed  its  mark, 
it  led  to  accidental  results  of  a  most  important  character, 
the  nature  of  which  we  shall  here  proceed  to  explain. 

The  methods  employed  for  creating  or  raising  uses,  at 
the  period  when  the  statute  passed,  were  principally  three; 
feoiFment,  covenant  to  stand  seised  to  uses,  and  bargain 
and  sale  (b).  The  first  transferred  the  legal  estate  in  the 
manner  already  explained  when  we  treated  of  common 
law  conveyances ;  and  it  was  applied  to  the  purpose  now 
in  question,  by  declaring  in  the  deed  of  feoffment,  or  some 
other  collateral  instrument  (c),  to  whose  use  the  feoffee 
was  to  hold,  and  defining  the  estate  or  interest  for  which 
such  use  was  to  subsist.    The  two  last  emanated  from 

(a)  Videsopra,  pp.339— 342.  (e)  1  Sand.  Ua.  17*2,  173;  S«(d. 

(b)  Reevea'Htat.£Dg.Law,voKiv.      Gilb.  Introd.  xUi. 
p.  161—163. 
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that  doctrine  of  the  courts  of  equity  formeriy  noticed  (d), 
that  the  owner  of  land  who  covenanted  to  stand  seised 
of  it  to  the  use  of  some  near  relative,  or  entered  into  a 
bargain  and  sale  of  it  for  pecuniary  consideration,  was 
thenceforward  to  be  considered  as  holding  it  to  the  use  of 
the  covenantee  or  bai^ainee  respectively,  in  the  cases  sup- 
posed. As  soon  as  this  doctrine  was  established,  the  ob- 
ject of  putting  land  into  use  could  be  accomplished  with 
the  greatest  facility,  by  the  mere  execution  on  the  part  of 
the  owner,  of  a  deed  of  covenant  to  stand  seised,  or  an 
instrument  of  bargain  and  sale,  for  such  estate  as  therein 
mentioned,  to  the  intended  cestui  que  use ;  because  a  use 
conformable  to  that  estate  immediately  arose  in  his  fa- 
vour {e) ;  and  though  the  original  owner  continued  seised 
(there  being  no  transfer  of  the  legal  estate),  his  owner- 
ship became  nominal  only,  for  he  held  subject  to  the  use. 
In  these  two  latter  modes,  therefore,  as  well  as  by  a  feoff- 
ment, it  had  become  the  common  practice  to  raise  uses 
before  the  statute  passed. 

After  that  event,  it  became  obvious  that  uses  had  now 
become  capable  of  being  turned  to  a  new  purpose  (though 
one  that  had  not  been  designed  by  the  legislature),  viz. 
the  conveyance  of  the  legal  estate  upon  a  principle  un- 
known to  the  common  law.  For  we  may  remember  that 
by  the  effect  of  the  statute,  whenever  there  is  a  seisin  to  a 
use,  that  use  is  executed,  or  (in  other  words)  transmuted 
into  equivalent  legal  estate  (/).  A  party,  therefore,  who 
desired  to  aliene  his  land  after  the  passing  of  this  act,  had 
only  to  create  (by  whatever  means)  a  seisin  to  the  use  of 
the  proposed  alienee,  for  such  interest  as  intended  (g);  and 
a  legal  estate  of  the  same  description  was  then  transferred 
to  him  by  force  of  the  statute,  as  effectually  as  if  it  had 
been  conveyed  by  one  of  the  ordinary  methods  of  the 
common  law.     It  was  also  obvious  that  this  new  principle 

(d)  Vide  roprt,  p.  333.  (/)  Vide  lupra,  p.  339. 

(0  1  Sand.  Ui.  172;  Foz'b  case,         (g)  1  Croiie'f  Dig.  440. 
8  Rep.  941  n. 
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of  conveyance  presented  parties  with  the  means  of 
caping  from  many  of  the  restrictions  of  the  common  law, 
with  respect  to  the  modification  of  estates ;  for  uses  (as 
we  have  seen)  might  be  limited  with  greater  freedom  than 
the  land  itself  (A) ;  and  as  by  a  covenant  to  stand  seised, 
or  a  bargain  and  sale,  a  seisin  to  uses  might  be  created 
without  any  solemnity  beyond  the  simple  execution  of  a 
secret  deed,  any  persons  who  were  desirous  to  avoid  the 
publicity  and  other  inconveniences  connected  with  livery 
of  seisin,  might  effect  the  purpose  with  ease,  by  resorting 
to  one  of  these  methods,  and  making  it  a  medium  for  the 
operation  of  the  new  principle  (i).    Under  these  circuBA- 
stances  it  naturally  happened  that  the  same  three  methods 
which,  before  the  statute,  had  been  ordinarily  employed  to 
raise  uses,  now  began  to  be  employed  as  modes  of  trans- 
ferring the  legal  estate ;  and  in  connection  with  this,  ihty 
were  also  made,  as  oflen  as  occasion  required,  to  fulfil  their 
former  office  of  creating  equitable  interests;  to  effect 
which,  nothing  more  is  necessary  than  to  insert  in  them, 
a  limitation  of  one  use  upon  another,  in  the  manner  de- 
scribed in  the  chapter  on  uses  and  trusts  {h);  for  while  the 
use  is  executed  by  the  statute,  and  becomes  legal  estate, 
the  second  retains,  under  the  name  of  tru$t,  the  equitable 
character  designed.    8uch  is  the  principle  of  conveyances 
under  the  Statute  of  Uses,  considered  as  a  class.    They 
comprise  not  only  the  feofiment  to  uses,  the  covenant  to 
stand  seised,  and  the  bargain  and  sale,  but  another,  which 
has  been  added  to  their  number,  since  the  statute  passed, 
under  the  denomination  of  a  lease  and  release.    It  will  be 
necessary  now  to  examine  these  individually  and  in  detail ; 
and  we  will  begin  with — 

I.  A  Feoffinent  to  uses(/).  This  is  the  ordinary  convey- 
er) Vide  sapra,  p.  331,  336.  (k)  Vide  supra,  p.  343,  344. 
(t)  2  Sand.  Us.  40 ;  2  Bla.  Com.  (I)  Vide  1  Sand.  Us.  173;  2  Suid. 
337.  Us.  Id. 
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ance  of  the  common  law,  but  with  a  limitation  to  uses 
superadded.  Thus  if  A.  be  desirous  to  convey  to  B.  in  fee, 
he  may  do  so  by  enfeoffing  a  third  person,  C.  (of  course 
with  livery  of  seisin),  to  hold  to  him  and  his  heirs  to  the 
use  of  B.  and  his  heirs ;  the  effect  of  which  will  be  to 
^convey  the  legal  estate  in  fee  simple  to  B.  For  since  the 
statute,  the  legal  estate  passes  to  the  feoffee  by  means  of 
the  livery,  as  it  would  have  done  before ;  but  no  sooner 
has  this  taken  place,  than  the  limitation  to  uses  begins  to 
operate,  and  C.  thereby  becomes  seised  to  the  use  defined 
or  limited ;  the  consequence  of  which  is,  that  by  force  of 
the  legislative  enactment,  the  legal  estate  is  eo  instanti 
taken  out  of  him,  and  vests  in  B.,  for  the  like  interest  as 
was  limited  in  the  use,  that  is,  in  fee  simple,  B.  thus  be- 
comes the  legal  tenant  as  effectually  as  if  the  feoffment 
had  been  made  to  himself,  and  without  the  intervention 
of  a  trustee.  This  method,  however,  involving  as  it  does 
the  necessity  of  making  livery  of  seisin,  is  not  of  frequent 
occurrence  in  modern  practice  (m). 

II.  A  Covenant  to  stand  seised  to  uses(n).  This  is  a 
conveyance  by  deed  (o),  and  is  adapted  to  the  case  where 
a  person  seised  of  land  in  possession,  vested  remainder,  or 
reversion  (j9),  proposes  to  convey  his  estate  to  his  wife, 
child,  or  kinsman  {q).  In  its  terms  it  consists  of  a  cove- 
nant by  the  alienor,  to  stand  seised  to  the  use  of  the  in- 
tended party.  Before  the  statute,  this  would  merely  have 
raised  a  use  in  favour  of  such  party,  but  now  the  legal 
estate  will  be  transferred  to  him;  for  the  covenantor  being, 
by  the  effect  of  his  covenant,  seised  to  the  use  of  the  co- 
venantee, the  statute  will  immediately  execute  that  use. 
Before  the  statute,  however,  no  use  would  be  raised  in 
contemplation  of  equity,  upon  a  mere  contract,  unless  that 
contract  were  founded  on  consideration  (r),  that  is,  either 

(m)  3  Sand.  Us.  13.  (p)  2  Sand.  Ui.  34,  94. 

(n)  Vide  Roe  v.  Tranmaer,  Willes,  (9)  2  Bla.  Com.  338. 

682 ;  Doe  «.  Daviei*  2  Mee.  ic  W.  603.  (r )  Reeves'  H iit  Eng.  Law,  vol.  iv. 

(0)  2  Fonb.  Tr.  £q.  33,  34.  p.  162. 
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the  consideration  of  money  (which  made  it  a  bargain  and 
sale),  or  that  of  natural  affection,  which  brought  it  under 
the  description  of  a  covenant  to  stand  seised  («).  As  a  con- 
sequence from  this,  the  modem  conveyance  in  question  is 
also  held  to  be  ineffectual,  unless  it  is  to  operate  between 
persons  standing  in  some  relation  to  each  other,  in  which 
natural  affection  may  be  presumed  to  influence  the  gift ; 
namely,  the  relation  of  marriage  or  of  near  consanguinity ; 
for  there  is,  otherwise,  no  use  for  the  statute  to  take  eflfect 
upon(0-  It  is  on  account  of  inconveniences  connected 
with  this  principle,  and  for  other  reasons,  now  wholly  laid 
aside  (tt). 

III.  A  Bargain  and  sale.  This  is  a  conveyance  by  deed 
or  other  instrument  in  writing  (x),  and  is  adapted  to  the 
case  where  a  person  seised  of  land  in  possession,  vested 
reminder,  or  reversion,  proposes  to  convey  it  to  some 
other  person.  In  its  terms  it  consists  of  a  bargain  and 
sale  by  the  alienor,  to  the  intended  alienee,  for  money.  By 
the  effect  of  this  contract,  the  former  becomes  seised  to 
the  use  of  the  latter,  in  fee,  or  tail,  for  life,  or  years  (ac* 
cording  to  the  nature  of  the  limitation) ;  and  this  before 
the  statute  was  the  whole  effect  of  the  instrument ;  but 
now  the  statute  will  execute  that  use,  and  clothe  the  latter 
with  a  commensurate  legal  estate.  But  as  it  is  essential 
to  the  efficacy  of  a  covenant  to  stand  seised,  that  it  should 
be  made  in  consideration  of  natural  affection,  so,  for  the 
like  reason,  it  is  requisite  in  the  case  of  a  bargain  and 
sale,  that  it  should  be  founded  on  pecuniary  consider- 
ation; for  otherwise  no  use  would  be  raised,  and  there 
would  be  nothing  for  the  statute  to  operate  upon. 

(i)  2  Stnd.  Us.  90.  But  a  use  might  Wms.  97  a,  n.  (b). 

be  raised  on  ti  feoffment  witboat  con-  (x)  It  must  be  in  writing  by  ihe 

aideration.    Sugd.  Gilb.  90,  91.  Statute  of  Frauds.    And  by  tke  Su- 

(t)  2  Sand.  Us.  94;  Shariington  tute  of  Inrolmentitmust  be  by  t«^««- 

V.  Stratton,  Plowd.  300.  ture,  in  the  cases  to  which  the  statute 

(u)  2  Fonb.  Tr.  Eq.  25 ;  2  Bl.  Com.  applies. 
338;  2  Sand.  Us.  91 ;  2  Sannd.  by 
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With  respect  to  this  conveyance,  it  is  to  be  observed, 
that  it  possessed  in  a  peculiar  degree  the  recommendation 
to  which  we  before  adverted,  of  enabUng  parties  to  transfer 
a  freehold  without  livery  of  seisin.  For  the  covenant  to 
stand  seised  could  be  rarely  made  available  to  the  purpose, 
as  it  operated  only  between  persons  standing  in  particular 
relations  to  each  other ;  but  in  the  extensive  class  of  con- 
veyances which  take  place  between  seller  and  purchaser,  a 
bargain  and  sale  afforded  the  ready  means  of  dispensing 
with  livery  of  seisin  and  attornment ;  and  by  the  insertion 
into  the  deed  of  a  small  sum  of  money,  as  the  nominal  con- 
sideration of  a  transfer,  it  was  easy,  even  when  the  trans- 
action was  not  really  of  the  pecuniary  kind,  to  obtain  the 
benefit  of  the  same  mode  of  conveyance  (y).  And  not 
only  the  freehold  in  possession  might  be  thus  conveyed 
without  livery,  but  a  remainder  or  reversion  too  might 
pass  by  the  same  method  (as  indeed  it  might  also  by  co- 
venant to  stand  seised),  without  attornment  (;;).  But  se- 
cret transfers  of  land  were  strongly  opposed  (for  reasons 
before  sufficiently  explained)  to  the  ancient  policy  of  the 
law.  As  soon  therefore  as  the  legislature  perceived  that 
these  might  be  accomplished  with  facility,  by  means  of  a 
bargain  and  sale,  it  hastened  to  provide  a  remedy ;  and 
that  devised  for  the  purpose,  was,  to  connect  with  this 
new  conveyance,  a  new  ceremony,  calculated  to  ensure 
publicity  (a),  and  to  operate  as  a  permanent  memorial  of 
the  transaction.  It  was  accordingly  enacted  by  statute 
27  Hen.  VIII.  c.  16  (called  the  Statute  of  Inrolments), 
that  no  bargain  and  sale  shall  enure  to  pass  a  freehold, 
unless  the  same  be  by  indenture  enrolled  within  six  months 
afler  its  date,  in  one  of  the  courts  of  Westminster  Hall, 
or  with  the  ctistos  rotulorum  of  the  county  (&). 

(y)  2  Sand.  Us.  41.  (a)  2  Saod.  Us.  43,  44,  51  ;  Bac. 

<s)  2  Sand.  Us.  40 ;  1  Saund.  by  Use  of  Law ;  2  Bl.  Com.  338. 

Wms.  234  b,  n.  (4) ;  Shot e  o.  Pincke,  (6)  2  Sand.  Us.  4 1 .   Hereditamento 

5  T.  R.  124.    As  to  aUoromeDty  vide  lyitig  within  any  city  or  town  corpo- 

snpra,  p.  434,  474.  rate»  the  officers  of  which  have  an- 
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A  bargain  and  sale,  it  is  to  be  observed  (and  the  remark 
is  equally  applicable  to  a  covenant  to  stand  seised),  is  also 
capable  of  conferring  a  complete  estate  for  years,  without 
entry ;  a  property  that  belongs  not  to  a  conveyance  at 
common  law;  for  a  lease  for  years  gives  (as  formerly 
shown)  no  complete  estate  until  entry  has  been  made. 
But  if  a  man  seised  of  land,  bargain  and  sell  it  for  a  term 
of  years,  the  use  thus  raised  vnll  be  executed  and  become 
a  complete  estate  for  years,  by  force  of  the  statute,  with- 
out any  additional  ceremony;  upon  the  same  principle  that 
a  bargain  and  sale  for  a  freehold  interest  will  enure  to 
pass  a  freehold,  without  livery  of  seisin  (c).  And  though 
the  Statute  of  Inrolments  provides  compensation  for  the 
tendency  of  bargains  and  sales  to  dispense  with  livery  in 
freehold  conveyances,  it  makes  no  similar  provision  to 
guard  against  their  eiFect  in  conveying  a  term  of  years 
without  entry ;  for  these  chattel  interests  were  of  a  veiy 
precarious  nature  till  about  six  years  before  the  statute 
passed,  and  were  not  thought  of  sufficient  importance  to 
be  included  in  its  enactment  (c?).  A  bargain  and  sale  for 
term  of  years,  will  therefore  be  effectual  vnthout  inrol- 
ment(«);  and  differs,  in  this  respect,  from  a  bargain  and 
sale  for  an  estate  of  freehold. 

It  is  material  to  observe,  that  no  particular  form  of 
words  is  essential  to  the  efficacy  either  of  a  bargain  and 
sale  or  a  covenant  to  stand  seised  (/).  **  Bargain  and  sell" 
are  the  words  of  transfer  ordinarily  used  in  the  one  case, 
and  ''  covenant  to  stand  seised'*  in  the  other.  But  other 
words  will  have  the  same  effect  (g) ;  and  the  distinctive 
character  of  each  of  these  conveyances,  is  determined  by 
the  consideration  on  which  it  is  founded  (A).    Where  the 

thority  to  make  inrolment  of  deeds,  (0)  Ibid. 

are  excepted  from  this  sUtate.~-2  (/)  2  Sand.  Us.  56,  90;  Doe  9. 

Sand.  Us.  66.  Davies,  2  Mee.  &  W.  503. 

(e)  Barker  v.  Keate,  2  Mod.  249 ;  (g)  2  Sand.  Us.  90. 

Mallory's  case,  5  Rep.  113.  (h)  2  Fonb.  Tr.  Eq.  47. 

(d)  2  Bla.  Com.  338. 
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use  is  raised  upon  a  pecuniary  consideration,  the  convey- 
ance will  be  good  as  a  bargain  and  sale,  whatever  the 
terms  used :  where  on  the  consideration  of  natural  affec- 
tion,  it  will  avail  as  a  covenant  to  stand  seised  (i).  If  the 
words  employed,  however,  are  such  as  to  indicate  that 
there  is  no  intention  of  conveying  by  the  instrument  in 
which  they  are  contained,  for  example,  if  they  amount 
merely  to  an  engagement  to  convey  by  a  future  one,  no 
use  will  arise,  and  no  estate  consequently  will  pass  (A). 

The  rule  which  requires  a  bargain  and  sale  to  be  founded 
on  pecuniary  consideration,  is  held  to  be  matter  of  form 
only,  and  sufficiently  complied  with  if  the  conveyance  'pwr- 
port  to  be  so  founded :  and  for  this  purpose  any  trivial 
sum  may  be  inserted  (/),  though  the  consideration  which 
really  passes  between  the  parties  be  of  larger  amount,  or 
even  though  it  be  in  fact  not  of  a  pecuniary  nature.  It 
is  also  immaterial  whether  the  simi  so  inserted  be  actually 
paid  or  not(m). 

IV.  A  Lease  and  release.  The  conveyance  so  described 
is  of  a  compound  description,  consisting  of  two  separate 
parts ;  first  a  bargain  and  sale ;  secondly  a  common  law 
conveyance  of  release ;  and  (like  the  bargain  and  sale)  it 
is  adapted  to  the  case  where  a  person  seised  of  land  in 
possession,  vested  remainder,  or  reversion,  proposes  to  con- 
vey his  interest  to  another. 

A  conveyance  of  the  same  denomination  was  among 
those  which  obtained  occasionally  (n)  at  the  common  law, 
and  was  omitted  in  our  former  enumeration  of  them  only 
because  it  has  long  fallen  into  complete  disuse.  Its  prin- 
ciple (which  is  material  to  our  present  purpose)  was  as 
follows : — A  party  desiring  to  convey  in  fee  would  first 

(i)  2  Sand.  Us.  90 ;  2  Sannd.  by          (n)  2  Sand. Us.  70,  where  it  is  said 

Wms.  96  b,  n.(l),  11.(2).  not  to   hate    been   frequent      See 

{k)  1  Sand.  Us.  118, 120.  Reeres'  Hist.  £ngl.  Law,  vol.  iii.  p. 

(Q  2  Sand.  Us.  54.  367 ;  vol.it.  p.  866* 
(m)  Sugd.  Gilb.  96. 
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make  to  the  proposed  alienee,  a  demise  or  lease ;  for  ex- 
ample, for  one  year,  which,  if  perfected  by  his  actual  entry, 
would  confer  upon  him  a  complete  estate  of  leasehold  (o). 
He  woidd  then  be  capable  of  receiving  a  release  of  the 
reversion,  for  he  would  be  tenant  of  the  particular  estate 
on  which  that  reversion  was  expectant  (ji);  and  the  next 
step  therefore  would  be  to  execute  a  release  of  the  land 
to  him  and  his  heirs ;  so  that  by  the  conjoint  operation  of 
the  two  conveyances,  he  would  become,  without  livery  of 
seisin,  tenant  in  fee  in  possession.  When  the  Statute  of 
Inrolments(9)  had  rendered  it  impossible  to  effect  a  secret 
and  summary  conveyance  of  the  freehold,  by  the  method 
of  bargain  and  sale,  the  practitioners  of  the  day  were  left 
to  explore  new  means  of  attaining  that  favorite  object ; 
and  they  accordingly  invented  for  the  purpose,  a  new  con- 
veyance under  the  Statute  of  Uses ;  the  hint  of  which  was 
suppUed  by  this  common  law  expedient  of  lease  and  re- 
lease (r).  Instead  of  a  lease  or  demise,  the  conveying 
party  was  made  to  execute  a  bargain  and  sale  for  some 
leasehold  interest,  for  example,  for  the  term  of  one  year. 
This,  without  any  inrolment,  passed  the  legal  estate  for  a 
year  to  the  bargainee  (the  Statute  of  Inrolments  extending 
to  freeholds  only),  and  the  estate  so  transferred  was  com- 
plete (as  we  have  seen)  without  actual  entry  (5).  The 
transferree  therefore  was  capable  of  receiving  a  release  of 
the  freehold  and  reversion  (0;  which  release  was  accord- 
ingly granted  to  him  on  the  next  day  (v).  This  compound 
conveyance  (which  is  said  to  have  been  invented  by  Ser- 
jeant Moore  soon  after  the  Statute  of  Uses  (a;))  was  called, 
like  its  common  law  prototype,  a  lease  and  release;  though 
properly  speaking,  it  is  rather  a  bargain  and  sale,  with 

(0)  2  Bla.  Com.  144.  (t)  2  Sand.  Ur.  71. 

(p)  Vide  lapra,  p.  478.  (u)  Ibid. 

(9)  Vide  supra,  p.  490.  (x)  2  Bla.  Com.  338 ;  Reeves' Hist. 

(r)  2  Sand.  Us.  71.  Eogl.  Law,  vol.  iv.  p.  355. 

(s)  Supra,  p.  492.     See  2  Sand. 
Us.  71. 
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release.  As  it  is  competent  to  pass  the  freehold  without 
livery  of  seisin,  entry,  or  inrolment,  or  any  other  ceremony 
than  the  execution  of  the  deeds  themselves  (y),  and  is  in 
some  other  technical  points  more  advantageous  than  a 
bargain  and  sale  (z),  it  soon  grew  into  familiar  use,  aod 
has  now  become  so  generally  established  as  almost  en- 
tirely to  supersede  every  other  method  of  conferring  a 
freehold  estate,  whether  at  common  law,  or  under  the  Sta- 
tute of  Uses.  It  is  almost  superfluous  to  add,  that  its  va- 
lidity is  now  too  firmly  settled  to  be  shaken,  though 
great  lawyers  have  formerly  entertained  doubts  on  that 
subject  (a). 

On  the  release,  some  use  is  ordinarily  engrafted.  If  it 
is  one  to  the  relessee  himself  in  fee,  he  takes  the  legal  es- 
tate as  at  common  law  (b) ;  for  this  is  not  such  a  use  as 
the  statute  executes  (c) ;  but  if  the  use  be  declared  to  a 
third  person,  it  will  be  executed  by  the  statute,  and  the 
legal  estate  in  the  freehold  conveyed,  will  pass  accordingly 
to  him. 

The  bargain  and  sale  and  the  release,  in  practice  always 
constitute  separate  deeds,  the  former  bearing  date  the  day 
before  the  latter;  but  if  comprised  in  the  same  deed,  they 
seem  to  be  equally  effectual  (d). 

The  four  conveyances  which  have  been  now  separately 
considered,  are  subject  to  some  remarks  applying  to  them 
as  a  clas^. 

First  they  must  comprise  (of  course)  all  the  circum- 
stances necessary  to  bring  the  statute  into  operation. 
Some  use  therefore  (either  in  esse  or  otherwise  (€) )  must  be 
raised  by  them,  and  some  sufficient  seisin  to  such  use, 
must  be  constituted;  or  in  the  language  of  conveyancers 
there  must  be  a  seisin  proper  to  support  or  serve  the 

(if)  2  Sand.  Us.  72.  (c)  Vide  supra,  p.  344. 

(0  2  Sand.  Us.  60.  (rf)  Sugd.  Gilb.  229  (n.) 

(o)  2  Bla.  Cora.  339.  (e)  Vide  supra,  p.  336. 

(h)  2  Sand.  Us.  72. 
VOL.  I.  K  K 
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U8e(/).  And  from  this  necessity  of  a  seisin  to  a  ose^it 
follows^  that  an  existing  term  of  years  cannot  be  trans- 
ferred by  any  method  of  conveyance  depending  on  the 
statute  of  uses  for  its  operation;  for  of  a  mere  chattel 
Interest  there  can  be  no  seisin:  though  the  owner  of  the 
freehold  may  (as  we  have  seen)  convey  it  by  these 
methods,  for  a  term  of  years ;  for  he  has  a  seisin  oat  of 
which  the  use  for  the  term  may  be  8erved(^).  For  the 
same  reason  it  has  also  been  supposed  that  a  corporation 
aggregate  cannot  aliene  land  by  a  conveyance  under  the 
Statute  of  Uses  (A);  for  as  formerly  remarked  (t),  it  was 
part  of  the  ancient  doctrine  with  respect  to  uses,  that  such 
bodies  as  these  could  not  be  seised  to  any  use  but  their 
own.  When  they  have  occasion,  therefore,  to  make  con* 
veyances  of  their  lands,  the  method  usually  adopted  is  by 
a  feoffment,  or  by  lease  with  actual  entry  followed  by  a 
release  (A). 

With  respect,  however,  to  the  use  which  is  required  for 
the  purpose  of  a  conveyance  under  the  statute,  this  may 
either  be  expressly  declared,  or  implied  by  law.  Thns,  if 
A.  conveys  by  feoffment  or  lease  and  release  to  B.  in  fee, 
without  consideration,  and  without  declaring  any  use,  there 
will  be  a  resulting  use,  by  construction  of  law,  to  himself 
the  grantor;  which  use  the  statute  will  execute  accord- 

ingly(/). 

With  respect  to  the  limitation  of  estates  by  these  me- 
thods of  conveyance,  it  may  be  laid  down  as  a  general 
proposition,  that  a  limitation  of  the  legal  estate  by  way 
of  use,  is  governed  by  the  same  principles  as  apply  to  the 
creation  of  estates  by  a  common  law  assurance  (m).   Thus 

(/)  2  Sand.  Us.  59  ;  1  Sand.  Us.  106, 109 ;  Doe  v.  Rolfe,  3  Nev.Jc  Per. 

97, 133,  140.  646.    Vide  supra,  p.  338. 

(g)  2  Sand.  Us.  69.  (m)  1  Sand.  Us.  123, 124;  Corbei'i 

{h)  2  Sand.  Us.  68;  4  Cru.  Dig.  case,  I  Rep.  87  b.  A  more  liberal  coo- 

175;  Sngd.  Gilb.7  (n.)  struction,  however,  is  in  some  cases 

(i)  Vide  supra,  p.  334.  allowed  in  a  limiUtion  to  uses,  thao  is 

(fc)  2  Sand.  Us.  59;   Sngd.  Oilb.  a  common  law  conveyance;  Tide'sop^ 

7n.(l).  p.  336. 
(0  Co.  Liu.  271  b;    1  Sand.  Us. 
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we  have  seen  that  the  word  heirs  is  necessary  at  commoa 
lawy  to  create  an  estate  of  inheritance  (n) ;  aifd  in  like 
manner,  if  a  man  bargains  and  sells  to  A.,  without  adding 
and  his  heirs,  A.  has  only  an  estate  for  Ufe(o).  So  an 
estate  may  be  limited  by  way  of  use  (as  well  as  in  a 
common  law  conveyance)  in  possession,  in  remainder,  or 
in  reversion  (p);  and  if  in  remainder,  must  be  limited  to 
take  effect  in  possession  immediately  on  the  determination 
of  the  particular  estate  (9).  So  the  remainder  may  be 
ether  Tested  or  contingent  (r);  and  is  subject  (if  contin« 
gent)  to  the  common  law  rule,  that  it  cannot  be  limited 
on  a  particular  estate  less  than  freehold  («).  Legal  estates 
created  by  way  of  use,  are  also  subject  in  general  to  the 
same  incidents  as  if  created  by  the  methods  of  the  com- 
mon law(^).  Thus  where  a  particular  estate  is  limited 
by  way  of  use,  it  is  liable  to  forfeiture  if  the  tenant  makes 
a  feoffinent  for  a  larger  estate  than  his  interest  warrants ; 
and  if  a  contingent  remainder  is  limited  by  way  of  use, 
and  the  particular  estate  is  destroyed  before  the  contin- 
gency happens,  the  remainder  is  defeated  (k). 

But  while  a  limitation  by  way  of  use,  is  thus  in  general 
subject  to  common  law  principles,  there  are  some  very 
material  particulars,  in  which  it  has  always  been  allowed 
a  greater  latitude  (jr).    These  are  chiefly  as  follows. 

1.  By  the  common  law,  a  man  could  not  in  any  case 
be  a  purchaser  (that  is,  take  an  estate)  by-  his  own  con- 
veyance; for  he  could  not,  in  the  nature  of  things,  unite 
the  opposite  capacities  of  grantor  and  grantee  (y).  Thus 
A.  seised  in  fee,  could  not  convey  to  himself  for  life,  re- 
mainder over  to  B.  in  fee ;  nor  to  B.  for  life,  remainder 

(n)  Vide  rapra,  p.  223 ;  2  BU.          (0  1  Sand.  Us.  166. 

Com.  109 ',  NeveU  v.  Nevell,  I  RoL         (u)  Sagd.  Gilb.  298. 

Ab.  837.  (*)  I  Sand.  Us.  130. 

(o)  I  Sand.  Ui.  124.  (y)   Per  Hale,  Pibua  v.  Milford» 

(p)  Sogd.  GUb*  Wiu  If  iii.  1  Vent.  378 ;  Southcot  9.  Stowell,  2 

(f)  Ibid.  164.  Mod.  210;   I  Sand.  Us.  131,  132; 

(r)  Ibid.  Iviii.  153^  164.  Nemo  potest  este  agent  et  patient,  2 

(0  Ibid.  164,  165.  PresU  Bst.  20. 

K  k2 
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to  himself,  the  grantor^in  fee.    In  the  first  case,  the  whole 
conveyance  would  be  void;  in  the  second,  the  remainder: 
A.  in  such  case  taking  no  remainder,  but  continuing  in 
the  reversion,  as  of  his  former  estate  (2).    And  the  distinc- 
tion involved  this  practical  difference,  that  the  reversion 
being  the  old  estate,  was  in  its  descent  confined  to  the 
blood  of  the  same  purchaser  as  before;  whereas  if  A.  had 
taken  (or  in  other  words  purchased)  it  as  a  remainder,  it 
would  (according  to  the  general  law  of  inheritance)  have 
been  descendible  to  his  heirs  general,  whether  his  former 
title  had  been  by  purchase  or  descent  (a).    But  indirectly, 
and  through  the  medium  of  a  limitation  to  uses,  it  has 
.been  always  practicable  for  a  man  to  become  purchaser 
by  his  own  conveyance (6).    Thus  A.  may  by  feoffinent, 
or  lease  and  release,  convey  to  a  third  person  C,  to  the 
use  of  himself,  the  grantor  for  life,  with  remainder  to  the 
use  of  B.,  in  tail  or  in  fee ;  or  to  the  use  of  B.  for  life, 
with  remainder  to  the  use  of  himself,  the  grantor,  in  tail; 
and  in  all  these  cases  he  will  take  the  legal  estate  by  pur- 
chase accordingly  (c);  though  if  the  remainder  were  to  the 
use  of  himself  in  fee,  he  would  formerly  not  have  taken 
by  purchase ;  at  least  not  in  such  sense  as  to  make  him  a 
purchasing  ancestor;   for  such  a  use  was  considered  as 
amounting  only  to  the  old  use  in  reversion,  so  that   it 
would  be  converted  by  the  statute  into  a  legal  estate  in 
reversion;  which  would  descend  to  the  blood  of  the  same 
purchaser  as  before  (<f).     And  such  was  the  state  of  the 
law  at  the  time  of  passing  the  Inheritance  Act,  3  &  4 


(s)  Co.  Lilt  22  b ',  Read  0.  Erring- 
ton,  Cro.  £liz.  321 ;  2  Bl.  Com.  176. 
It  is  to  be  recollected  here  that  a  re- 
version is  always  the  old  estate,  a  re- 
mainder a  new  one ;  vide  sap.  296. 

(a)  2  Bl.  Com.  176;  Watk.  Desc. 
169 ;  vide  sup,  395. 

(b)  Per  Hale,  Pibus  v.  Mitford,  ubi 
sup. ;  Southcot  v,  Stowell,  ubi  sup. ; 
Watk.  Desc.  180. 

(c)  Co.  Litt.  22  b ;   Co.  litt.  by 


Harg.  13a,  n.  (2) ;  1  Sand.  Us.  135; 
Sugd.  Gilb.  150,161. 

(d)  1  Rep.  129  b,  130  a;  Co.  Litt. 
23  a  ;  Reed  v.  Errington,  Cro.  Eliz. 
321 ;  Ld.  Raym.  802 ;  Godolpbia  v. 
Abingdon,  2  Atk.  67.  The  case  w«s 
the  same  where  the  use  in  fee  resuttad 
to  the  grantor,  instead  of  being  ex- 
pressly limited.  As  to  resulting  oaes, 
vide  sup.  pp.  933,  498. 
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Will.  IV.  c.  106;  but  that  act  has  now  established  a  new 
rule  with  respect  to  the  limitation  which  a  man  makes  in 
his  own  favour,  in  his  own  conveyance;  the  terms  of  the 
provision  (section  3)  being  as  follows: — *^  that  when  any 
"  Iand(«)  shall  have  been  limited  by  any  assurance,  exe- 
''  cuted  after  the  31st  December,  1833,  to  the  person,  or 
**  to  the  heirs  (/)  of  the  person,  who  shall  thereby  have 
'^  conveyed  the  same  land,  such  person  shall  be  consi* 
'Mered  to  have  acquired  the  same  as  a  purchaser  by 
**  virtue  of  such  assurance,  and  shall  not  be  considered  as 
'*  entitled  thereto  as  his  former  estate,  or  part  thereof." 
We  may  add  here,  that  upon  the  same  principle  which 
made  it  impossible  for  a  man  to  convey  to  himself,  he  could 
not  at  common  law  convey  to  his  wife(^),  she  being  con-< 
sidered  by  that  law  as  the  same  person  with  him ;  yet  the 
object  maybe  effected  through  the  medium  of  a  limitation 
to  uses;  that  is,  by  creating  a  seisin  in  another  person, 
and  declaring  a  use  to  the  wife  (A). 

2.  At  common  law,  a  freehold  cannot  be  created  to 
commence  infuturo;  or  in  other  words,  cannot  be  limited 
to  take  effect  at  a  future  period,  except  by  way  of  remain-* 
der  upon  some  particular  estate  also  passing  at  the  same 
time  out  of  the  grantor;  for  which  rule,  and  the  reasons 
on  which  it  is  founded,  the  student  is  referred  to  a  former 


(«}  The  word  land  is  lued  in  Uiis 
act  ID  a  MDie  moch  larger  than  pro- 
perly belongs  to  it,  and  is  to  be  under- 
stood to  extend  to  all  hereditaments, 
corporeal  or  inoorporeal,  freehold  or 
copyhold,  and  every  interest  capable 
of  being  inherited,  including  chattels 
and  other  personal  property,  if  trans* 
missible  to  htin ;  vide  sect  1. 

(/)  A  limitation  by  a  man  to  bis 
own  heirs,  is  equivalent  to  a  limitation 
to  himself  and  his  heirs,  for,  says 
Lord  Coke,  *'  h^ret  ett  part  anteees* 
"  terii.  And  this  appeaieth  in  a 
"  common  caie,  that  if  land  be  given 


'*  to  a  man  and  his  heirs,  all  his 
"  heirs  are  so  totally  in  him,  as  he 
**  may  give  the  land  to  whom  he  will;" 
Co.  Litt.  22  b ;  et  vide  1  Vent.  378 ; 
2  Bl.  Com.  176.  A.  limiutton  to  a 
man's  own  heire  was  consequently 
subject,  before  this  statute,  to  the 
same  rules  as  stated  in  the  text  with 
respect  to  a  limitation  to  himself  in 
fee,  or  to  his  own  use  in  fee ;  1  Rep. 
129  b,  130a;  Co.  Utt.  22  b. 

(g)  Moyse  v.  Giles,  2  Vero.  385 ; 
Lucas  V.  Lucas,  1  Atk.  271;  Arthur 
t'«  Bokenham,  11  Mod.  156. 

{h)  1  Sand.  Us.  132. 
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part  of  the  work(i).  But  this  may  be  effectually  done  by 
a  conveyance  under  the  Statute  of  Uses;  for  a  use  waB 
never  subject  to  the  like  restriction,  but  may  be  limited 
for  any  extent  of  interest,  to  commence  injktforoik);  and 
the  statute  taking  effect  on  such  ftiture  interest,  trans- 
mutes it  into  legal  estate({).  Thus  a  man  may  covenant 
to  stand  seised  to  the  use  of  another  in  fee  seven  years 
hence,  or  bargain  and  sell  to  him  in  fee  after  seven  years, 
and  such  conveyance  will  be  effectual  (m).  So  by  feoff- 
ment, or  lease  and  release,  an  estate  may  be  conveyed  to 
A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  at  the  death 
of  C.(n).  A  use  thus  limited  in  Jnturo,  independently  of 
any  preceding  estate,  is  called  a  springing  use(o).  Such  a 
use  is  also  often  described  as  executory y  because  it  is  not 
executed  by  the  statute  till  it  comes  into  eue^  by  the  arrival 
of  the  period  contemplated.  Thus,  in  the  two  first  ex- 
amples, the  whole  fee  remains  in  the  covenantor  or  bar- 
gainor, till  the  seven  years  expire  (jj);  in  the  two  latter^  a 
use  results  to  the  feoffor  or  releasor,  till  the  death  of  0.(9). 
But  on  these  events  the  springing  use  is  executed,  and  the 
cestui  que  use  is  clothed  with  the  legal  estate  in  fee. 

3.  By  a  common  law  conveyance,  an  estate  cannot  be 
limited,  upon  a  future  event,  to  one  person,  in  abridgment 
or  defeasance  of  an  estate  of  freehold,  first  limited  to 
another  (r);  which  is  often  expressed  where  the  disposi- 
tions are  both  in  fee  simple,  by  the  maxim  that  o  fee 
cannot  be  limited  on  afee{s).    Thus  land  cannot  be  con- 


(0  Vide  Bup.  p.  297;  Sugd.  Gilb. 
163,  (n.);  1  Sand.  Us.  138. 

(k)  Vide  sup.  p.  336. 

(I)  Sugd.Gilb.  161,  (d.) 

(m)  1  Sand.  Us.  139. 

(ti)  Ibid.  140. 

(o)  Sugd.  Oiib.  153. 

(p)  Ibid.  161,  (n.).  153,(n). 

(q)  1  Sand.  Us.  140. 

(r)  Co.  Litt  by  Butl.  203  (b),  o. 
(1);  Cogan  v.Cogan,  Cro.Eliz.  360; 


Feame,  by  BoU.  14, 16»  IB,  &e4,  9tli 
edit. 

(t)  Feanie,  by  BnU.  373, 9th  ed. ;  1 
Sand.  Us.  143$  2 HI.  Cora.  173,  164. 
This  maxim  applies,  not  only  to  wmdk  li- 
mitations as  referred  to  in  thetett,  bat 
also  to  limitations  of  one  iee  upon 
another,  by  way  of  rmnain^mr.  For 
no  remainder  (as  we  hate  aeen)  cnn 
be  limited  on  a  fee  simple  (supra, 
p.  296),     And  therefore  if  ltn4  he 
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veyed  at  common  law  to  A.  in  fee,  or  for  life,  with  provi- 
sion that  when  B.  returns  from  Rome,  it  shall  thenceforth 
immediately  go  over  toC.  in  fee(^).  For  this  would  be  to 
defeat  the  first  estate  by  force  of  a  condition,  which  can 
only  be  done  by  the  entry  of  the  grantor,  or  his  heirs;  and 
the  effect  of  such  entry  would  be  to  destroy  the  second 
limitation  as  well  as  the  first,  and  to  restore  the  grantor 
and  his  heirs  to  their  former  estate  («).  But  a  use  might 
always  be  made  to  shift,  in  this  manner,  from  one  person 
to  another  (a:);  and  therefore,  since  the  statute,  land  may 
be  conveyed  through  the  medium  of  a  use,  in  like  manner; 
as  by  limiting  it  to  A.  and  his  heirs,  to  the  use  of  A.  and 
his  heirs,  with  proviso,  that  when  B.  returns  from  Rome, 
the  land  shall  be  to  the  use  of  C.  and  his  heirs  (y).  A 
use  so  limited,  in  derogation  of  a  preceding  estate,  is 
called  a  shifting  or  secondary  use(2r);  and  this  also  is  of 
the  executory  kind,  the  operation  of  the  statute  being  sus- 
pended till  the  event  arrives  (a).  Thus,  in  the  example 
just  given,  there  is  a  use  first  executed  by  the  statute  in 
A.,  and  when  B.  returns  from  Rome,  the  use  to  C.  comes 
into  essCf  and  is  executed  in  him.  As  to  the  form  of 
disposition  itself,  it  is  often  called  a  conditional  limita- 
tion {b);  but  the  term  cannot  with  propriety  be  applied 
to  it,  in  an  exclusive  sense  (c).  For  there  is  a  con- 
ditional limitation  of  another  kind,  which  is  capable  of 


given  to  A.  and  his  heirs,  so  long  as 
B.  has  heirs  of  his  body,  (which  is 
a  fea  simple  qualified,  supra,  p.  225, 
note  (r)  ),  with  remainder  in  fee 
to  C,  this  remainder  is  void ',  Feame» 
by  Btttl.  372,  9th  edit.  And  the 
maxim,  in  this  sense  of  it,  applies  to 
conveyances  under  the  Statute  of  Uses, 
ai  well  as  those  at  common  law.  It 
is,  however,  to  be  recollected,  that  there 
may  be  aliemaU  or  tubttituted  limita- 
tions of  the  fee,  where  each  of  them  is 
by  way  of  contingent  remainder,  vide 
supra,  p.  302. 


(0  Fearne,by  Butl,  14,  I6,0thed. 

(tt)  Co.  Litt.  379  a ;  Litt.  s.  721, 
722,  723)  1  Sand.  Us.  1^1 ;  vide  sop. 
279. 

(x)  Sugd.  Gilb.  153, 154,  (n.) ;  1 
Sand.  Us.  162. 

(y)  1  Sand.  Us.  149. 

(s)  1  Sand.  Us.  152 }  Sugd.  Gilb. 

152,  (n.) 

(a)  Sugd.  Gilb.  154, 155,  (o.) ;  1 

Sand.  Us.  144. 

(b)  Feame,  by  Butler,  IS,  9th  ed« 

(c)  Sugd.  Gilb.  178,  (n.> 
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being  created  at  the  common  law ;  as  where  land  is  giTen 
to  A.  until  B.  returns  from  Rome,  and  after  the  return  of 
B.,then  to  C.  in  fee(rf).  And  the  distinction  between  the 
two  cases  is  this,  that  in  the  latter,  the  estate  to  C.  is  not 
directed  to  come  into  possession,  till  that  to  A.  naturally 
determines  by  the  effluxion  of  the  period  for  which  it  was 
limited,  and  it  is  therefore  good  as  a  remainder (e);  but  in 
the  prior  one,  C.'s  estate  takes  effect  in  abridgment  or  ex- 
clusion of  A.'s,  and  is  consequently  no  remainder  (/);  for 
every  remainder  must  await  the  determination  of  the  par- 
ticular estate  (^).  It  remains  only  to  observe,  that  upon 
questions  of  legal  construction,  a  preference  is  always 
given  to  the  modifications  of  the  common  law;  and  there- 
fore it  is  firmly  settled,  that  no  estate  capable  of  being 
considered  as  a  remainder  (according  to  the  rules  by 
which  remainders  are  limited)  shall  ever  be  construed  as 
a  shifting  or  springing  use  (A). 

4.  The  grantor,  in  a  common  law  conveyance,  cannot 
reserve  to  himself,  nor  confer  on  any  other  person,  the 
power  of  revoking  or  altering  the  grant,  by  any  future  act 
or  instrument;  for  that  is  deemed  repugnant  to  the  con- 
veyance itself(t).  The  utmost  that  the  common  law 
allows,  is  a  deed  of  defeasance  (coeval  with  the  grant,  and 
therefore  esteemed  a  part  of  it)  upon  events  specifically 
mentioned  (A).  But  the  limitation  of  a  use,  subject  to  a 
power  of  this  description,  was  not  considered  as  involving 
any  repugnancy;  for  a  use  was  a  mere  direction  to  the 


(d)  I  Sflnd.  Us.  151 ;  Fearae,  by 
Batler,  13,  9th  edit. 

(«)  Fearne,by  Butl.  12, 13, 14,9th 
edit  It  is  to  be  understood  here  that 
the  particular  estate  limited  to  A. 
amounts,  by  construction  of  law,  to 
an  estate  for  his  life,  determinable  on 
B/s  return  from  Rome;  and  therefore 
the  whole  fee,  except  this  determin- 
able life  estate,  remains  in  the  grantor, 
to  be  granted  over  as  he  may  think 
proper.     The  remainder  to  C.  being 


limited  on  an  uncertain  event,  ia  of 
conned,  contingent  remainder.  Feame, 
by  Butler,  13,  n.  (h),  9th  ed. 

(/)  Co.  Litt.  379  a  ;  Utt.  a.  721, 
722,  723. 

(g)  Vide  sup.  p.  299. 

(h)  2  Saund.  by  Wms.  388;  Fearae, 
by  Butl.  393,9th  edit. 

(i)  Co.  Utt.  237  a  ;  2  Bl.  Com. 
327,335;  2  Fonb.  158, 159. 

(k)  2  Bl.  Com.  335. 
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trustee,  how  he  was  to  deal  with  the  legal  estate;  which 
might  well  be  recalled  or  changed  (/)•  Therefore,  in  a 
conveyance  under  the  statute,  a  proviso  giving  to  the 
grantor,  or  grantee,  or  a  stranger,  authority  to  revoke  or 
alter,  by  a  subsequent  act,  the  estate  first  granted  will  be 
valid;  for  it  is  in  effect  no  more  than  an  authority  to  re- 
voke the  use  first  limited,  or  to  declare  a  new  one  (m). 
Such  provisoes  are  called  powers  (n),  (a  term  properly  ap- 
plicable, as  we  have  seen(o),  to  all  authorities,  as  distin- 
guished from  estates);  and  are  either  mere  powers  of  re- 
vocation(p)f  enabling  the  grantor  simply  to  recal  what  he 
has  bestowed,  or  powers  of  revocation  and  new  appoint^ 
ment(q),  authorizing  the  grantor,  or  some  other  person, 
to  alter  or  make  a  new  disposition  of  the  estate  con- 
veyed. The  first  will  of  course  hardly  find  a  place  except 
in  grants  of  a  gratuitous  nature,  (or  voluntary  convey- 
ances as  they  are  called)  though  in  these  they  are  na- 
turally to  be  expected  (r);  mankind,  according  to  the  re^ 
mark  of  Lord  Bacon,  having  always  affected  to  have  the 
disposition  of  their  property  revocable  in  their  own  time, 
and  irrevocable  ever  afterwards  («).  But  with  respect  to 
powers  of  revocation  and  new  appointment,  they  are  of 
frequent  occurrence  in  the  more  common  case  of  convey- 
ances founded  on  consideration,  and  particularly  in  family 
settlements;  their  object  not  being  to  indulge  the  caprice 
of  any  party,  but  to  carry  into  effect  with  greater  con- 
venience the  arrangements  actually  contemplated.  Thus 
if  a  life  estate  be  limited  to  the  settlor,  with  remainder 
over,  it  is  common  to  insert  a  power  enabling  him  from 
time  to  time  to  make  effectual  leases  of  the  property  in 
possession,  for  terms  not  exceeding  twenty-one  years;  a 

(/)  Sagd.  Gilb.  168,  (n.)  (p)  A  power  of  appoiDtment  im- 

(m)  Ibid.  plies  power  of  revocadon,  but  not  e 

(ft)  "  The  limitation  and  modifying  eonveno,    4  Craiae,  Dig.  232. 

of  estates  by  virtue  of  powers,  came  (q)  1  Sand.  Us.  155;  4  Cruise  Dig. 

from  equity  into  the  common  law,  with  228. 

the  statute  of  uses."     1  Burr.  120.  (r)  2  Fonb.  155,  n.  (q). 

(o)  Vide  sup.  p.  216.  (i)  2  BI.  Com.  335. 
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privilege  reasonable  and  convenient  in  itself,  but  snch  as 
a  mere  tenant  for  life  cannot  exercise  by  the  general  rule 
of  law,  and  without  the  aid  of  an  express  proviso  of  this 
description.  Of  the  same  nature^  in  general|  are  the  usual 
powers  of  jointuring,  selling,  charging  land  with  the 
payment  of  sums  of  money^  and  the  like(0;  and  all  these 
are  technically  described  as  powers  of  revocation  and 
new  appointment,  because,  in  authorizing  a  new  disposi* 
tion  not  made  by  the  conveyance  itself,  they  operate  pro 
tanto  as  a  revocation  of  those  which  it  contains  (n).  Such 
a  power,  if  closely  considered,  will  be  found  to  amount  to 
an  authority  to  create  a  use,  to  take  effect  in  derogation  to 
a  certain  extent  of  the  uses  first  limited;  or  rather  to  the 
virtual  limitation  of  an  executory  use  of  that  description  in 
favour  of  such  person,  and  for  such  estate,  as  shall  be  de- 
fined by  the  subsequent  act  of  the  donee  of  the  power(x). 
This  subsequent  act  or  exercise  of  the  power,  is  called  an 
appointment  (y);  and  its  effect  (when  it  correctly  pursues 
the  authority  (ar))  is  to  raise,  in  favour  of  the  appointee,  a 
use  corresponding  to  the  estate  appointed;  which  being 
served  out  of  the  original  seisin,  is  imm  ediately  executed 


(I)  2  Sand.  Ui.  81. 

(u)  1  SaDd.  Us.  155-p  4  Cruise 
Dig.  228.  The  term  pmrer  of  revoeo' 
ihn  dnd  imw  appointment  is  not,  how- 
ever, tuKc%  applied  to  a  mere  power 
of  leasiog,  jointuriog,  or  the  like ;  but 
to  powers  of  a  diflTereot  naturej  as 
where  a  man  conveys  his  estate  to  trus- 
tees to  certain  uses,  vrith  proviso  that 
it  shall  be  lawful  for  him  at  any  future 
time  to  revoke  these  uses  and  declare 
new  ones,  &c. )  ibid ;  et  vide  1  Cruise 
Dig.  438 ;  Doe  v.  Martin,  4  T.  R.39. 

(x)  Sugd.  Gilb.  152, 153,  (n);  2 
Sand.  Us.  81. 

(y)  2  Sand.  Us.  31.  "  In  what- 
ever mode  the  power  is  exercised,  whe- 
ther by  grant,  bargain  and  sale,  will, 
&c.  the  instrument  in  every  case  ope- 


rates  strictly  at  an  appointaient  or 
declaration  of  the  use;  and  therefore, 
in  consequence  of  the  rule  before  no- 
ticed, that  there  cannot  be  a  use  upon 
t  use,  the  bargainee,  &c«  takee  the  kgil 
estate,  the  appointment  being  made  to 
himj  and  if  any  ulterior  use  is  declared, 
it  operates  merely  as  a  trust  in  equity." 
2  Sugd.  Powers,  14,  edit  1836;  et 
vide  ibid.  vol.  i.  p.  240. 

(s)  As  to  invalid  executions  of 
powers,  vide  2  Sugd.  Pow.  94»  6th 
edit. ;  Rutland  v.  Doe,  5  Mee.  &  W. 
688 ;  as  to  the  manner  of  executing  a 
power  to  appoint  by  vtli,  vide  7  W.  4 
and  1  VicL  c.  26,  s.  27,  10 ;  as  to 
Ulusory  appointments,  11  Geo*  4  and 
1  Will.  4,  G.  46. 
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by  the  statute,  and*  transmuted  into  equivalent  legal  es- 
tate (a).  An  appointment  is  not  considered  as  an  inde- 
pendent conveyance  (6)4  It  is  merely  ancillary  to  the 
former  deed;  which  (as  already  observed)  contains,  in 
effect,  a  prospective  limitation  of  the  new  use.  The  ap- 
pointee, therefore,  is  considered,  for  most  purposes,  as 
deriving  his  title  under  the  original  conveyance  (c) ;  and 
to  be  in  the  same  position  as  if  that  instrument  had  actu- 
ally contained  a  limitation  in  his  iavour,  to  the  extent  of 
the  estate  appointed. 

Not  only  as  to  the  limitation  of  estates,  but  in  other 
particulars,  there  are  important  differences  between  con^ 
veyaoces  to  uses,  and  those  that  take  effect  at  common 
law.  For  most  purposes  (as  we  have  seen)  an  actual  pos- 
session is  deemed  to  be  given,  by  the  former  conveyances, 
equivalent  to  that  which  would  have  been  obtained  if  the 
alienee  (supposing  the  interest  conferred  to  be  freehold) 
had  received  livery  of  seisin,  or  (supposing  it  leasehold) 
had  made  actual  entry  (rf).  But  as  a  bargain  and  sale,  d, 
covenant  to  stand  seised,  and  a  lease  and  release,  convey 
the  actual  possession  by  construction  of  law  only,  so  they 
differ  from  a  feoffinent,  in  such  incidents  as  result  from 
its  real  delivery  in  point  of  fact.  Therefore,  though  a  feoff«> 
ment,  when  made  by  the  tenant  in  actual  possesion,  will 
convey  a  wrongful  estate  of  freehold  (supposing  his  title 
insufficient  to  give  a  rightftil  one),  and  when  made  by  a 
particular  tenant  for  a  greater  estate  than  he  can  lawfully 
convey,  will  occasion  a  forfeiture  (or  in  the  case  of  tenant 
in  tail  a  discontinuance)  of  the  particular  estate,  and  the 
contingent  remainders  dependent  on  that  estate  are  con- 
sequently liable  to  be  defeated  («),  no  such  results  will  follow 
from  any  conveyance  by  way  of  covenant  to  stand  seised, 
bargain  and  sale,  or  lease  and  release  (/).   For  by  the  feoff- 

(a)  2  Sand.  Us.  82 ;  4  Cruise  Dig.  vide  2  Sugd.  Powers,  25,  edit.  1836. 

228.  (d)  2  Sand.  Us.  62;  vide  sup.  p. 

(6)  2  Sand.  Us.  84.  493,  494. 

(c)  4  Crnise  Dig.  282, 497 ;  Bring-  (e)  Vide  sup.  pp.  473, 305. 

loe  V.  Goodson,  4  Bing.  N.  C.  734 ;  (/)  2  Sand.  Us.  73.       . 
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ment  there  is  an  actual  investiture  of  the  possession,  as 
for  an  estate  of  freehold;  which  must  take  effect  either  de 
jvare  or  de  facto;  but  the  other  conveyances  can,  in  their 
nature,  pass  no  more  than  the  grantor  may  lawfully  trans- 
fer (^f).  For  this  reason,  they  have  received,  by  way  of  dis- 
tinction from  a  feoffment,  (and  others  now  abolished  of 
the  like  nature,)  the  appellation  of  innocent  convey- 
ances (A). 

The  student  who  reflects  attentively  on  the  nature  of  a 
conveyance  under  the  Statute  of  Uses,  as  we  have  at- 
tempted to  explain  it  in  the  present  chapter,  will  not  fail  to 
be  impressed  with  the  importance  of  the  changes  which 
this  act  of  parliament  incidentally  occasioned.      It  has 
been  said  to  have  had  little  other  effect  than  to  make  a 
slight  alteration  in  the  formal  words  of  a  conveyance  (t)> 
a  remark  alluding  to  the  practice  it  has  introduced  of  li- 
miting one  use  upon  another,  when  the  intention  is  to 
give  a  trust  estate.    So  far  indeed  as  the  creation  of  that 
species  of  interest  is  concerned,  such,  and  such  only,  is  its 
result,  but  the  remark  puts  altogether  out  of  sight  its 
operations   in  regard    to  the   legal   estate*      We    have 
seen  that  it  enables  the  owner  to  dispose  of  this,  in 
methods  obviously  more  suitable  to  the  exigencies  of  social 
life  than  the  conveyances  formerly  in  use,  and  exempt 
from  the  harsh  and  inconvenient  effects  with  which  these 
were  sometimes  attended;  and  (what  is  of  still  greater 
consequence)  that  it  materially  enlarges  the  power  of 
alienation  itself,  by  affording  him  the  means  of  subjecting 
his  property  to  a  variety  of  arrangements  of  which  it  was 
before  incapable. 

In  thus  affording  escape,  however,  from  the  rigours  of 
the  ancient  law,  the  statute  would  have  opened  the  door 

(g)  Fearoe  by  Butler,  322,  9th  longs  also  to  a  grant,  Co.  Litt.  332 1 ; 

ed. ',  Smith  v.  Clyfibrd,  1  T.  R.  744.  2  Sand.  Us.  49. 

(h)  Fearoe,  abi  sup.  ;  in  Smith  v.  (i)  2  BI.  Com.  336.    The  learned 

Clifford,  1  T.  R.  744,  they  are  termed  Commeotator,  however,  notices  imm«- 

lawful  cooyeyances.    The  same  pro-  diately  afterwards,  p.  337,  its  having 

perty  of  passing  no  estate  beyond  what  introduced  new  species  of  conveyance, 
the  grantor  may  properly  transfer,  be- 
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(unless  closely  watched)  to  inconveniences  of  a  different 
description ;  for  it  would  have  enabled  conveying  parties, 
through  the  medium  of  springing  and  shifting  uses,  and 
powers  of  revocation  and  new  appointment,  to  prescribe 
the  course  in  which  their  property  shall  devolve,  and  pre- 
vent its  effectual  alienation,  for  any  period  of  time  how-  w 
ever  extended.  And  therefore  to  curb  this  license,  it  has 
been  found  necessary  to  establish  a  rigid  rule  of  restric- 
tion. In  order  to  explain  this,  we  shall  be  led  into  some 
examination,  before  we  close  the  chapter,  of  a  subject 
which  now  for  the  first  time  presents  itself,  viz.  that  of 
perpetuityik).  In  settlements  (by  which  we  mean  convey- 
ances by  way  of  provision  for  a  family,  whether  made  in 
consideration  of  marriage  or  otherwise),  grantors  have 
always  been  naturally  prone  to  confine  an  estate  as  long 
as  practicable  to  the  same  line  of  succession.  The  earliest 
known  method  pursued  for  the  accomplishment  of  this 
object,  was  the  creation  of  an  estate  tail;  which  once  ope- 
rated as  a  sure  and  perpetual  settlement  of  the  property, 
in  the  line  of  the  first  donee,  for  the  remotest  generations.  i 
But  as  all  such  fixed  and  permanent  arrangements  of  the 
grantor's  estate  necessarily  imply  that  during  the  period 
for  which  they  are  to  last,  the  right  of  alienation  is  to  be 
withheld  firom  the  succeeding  proprietors,  they  have  been 
considered  in  later  times  with  reasonable  jealousy  and 
dislike,  as  tending  to  embarrass  the  transactions  of  man- 
kind, and  to  firustrate  the  purposes  for  which  property 
was  first  established  (Z).  To  these  feelings  was  doubtless 
in  some  measure  attributable  (m)  the  doctrine  established 
by  Taltarum's  case,  in  the  reign  of  Edw.  IV.  (n),  by  which 
a  common  recovery  was  allowed  to  have  the  effect  of  un- 

(Jk)  At  to  perpetuity,  lee  Cadell  v.  (/)  See  2  Bl.  Com.  173. 

Palmer,  10  Bing.  140 ;   Tollemache  (m)  See  Taylor  v.  Horde,  1  Burr. 

V,  Lord  Coventry,  8  Bligb,  N.  S.  GO;  5  Cruise  Dig.  328. 

647 ;  Co.  Litt.  by  Butl.  379  b,  327  a ;  (n)  See  as  to  this  case,  5  Cruise, 

1  Sugd.  Pow.  491,  edit.  1836  \  1  Pow.  Dig.  422,  423 ;  sup.  p.  234. 
Der.  388 ;  3  Reeves's  Hist  Eng.  L. 
324 ;  et  vide  sup.  p.  437,  (n.) 
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fettering  an  estate  tail.  In  the  same  spirit^  when  limita- 
tions by  way  of  springing  and  shifting  uses^  and  powers 
of  revocation  and  new  appointment  came  into  practice, 
the  courts  of  justice  soon  began  to  contemplate  with 
alann,  the  tendency  of  these  devices  to  impose  restraints 
on  alienation.  For  as  the  estate  limited  by  the  executory 
use,  defeats,  as  soon  as  that  use  comes  into  esse,  the 
estate  already  vested,  no  effectual  and  absolute  convey- 
ance can  be  made  during  the  interval,  however  protracted 
it  may  be.  It  was  thought  necessary  therefore  to  impose 
some  check  on  limitations  of  this  kind,  and  to  establish 
some  limit  after  which  they  should  not  be  allowed  to  ope- 
rate. The  period  which  the  courts  have  thought  fit  to 
prescribe  for  this  purpose,  was  derived  from  the  state  of 
the  law  applicable  to  entails.  Even  upon  the  most  per- 
manent plan,  viz.  that  of  strict  settlement  (to  which  we 
adverted  in  a  former  place  (o),)  an  estate  tail  could  not, 
after  the  doctrine  established  by  Taltarum's  case,  be  pre- 
served from  alienation  longer  than  during  the  life  of  the 
first  taker,  and  the  nonage  of  the  tenant  in  tail  next  in 
remainder;  for  on  attaining  twenty-one,  he  was  compe- 
tent, with  the  concurrence  of  the  former  party,  to  suffer  a 
recovery.  By  analogy  to  this(p),  it  is  held,  that  an  estate 
by  way  of  executory  use,  must  be  so  limited  as  neces- 
sarily to  vest  in  possession  before  the  termination  of  some 
life  or  lives  in  being,  and  the  subsequent  minority  of  some 
infant  person;  or  instead  of  such  minority,  a  fixed  period 
of  twenty-one  years  (y);  the  periods  of  life  and  minority 
being  each  taken  as  inclusive  of  that  of  gestation  in 
utero(r)n    Nor  is  the  restriction  just  mentioned  applicable 

(o)  Vide  sup.  p.  307.  rule,  where  the  shifting  use  is  preceded 

(p)  Co.  Litt.  Harg.  20  a,  n.  (5).  by  an  estate  tail,  2  Hayes'  Conv.  p. 

(5)  Cadell  V, Palmer,  10  Biog.  140;  170,  (n). 
Doe  V.  Ewart,  7  Ad.  &  El.  648;  8  (r)  See  the  same  authorities.    A 


Bligh,  N.  S.  647 ;   Long  v.  Blackall,  man's  legal  existence  includes,  as 

7  T.  R.  100.    As  to  the  effect  of  this  may  recollect,  by  the  general  raJe  of 

rule  on  powers  of  sale,  vide  1  Sugd.  law,  the  period  while  he  b  in  ventre  m 

Pow.  181,  6th  edit.;  1  Hayes'  Conv.  mere;  vide  sup.  p.  129,  305. 
p.  497,  and  as  to  the  exception  to  the 
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to  executory  uses  only;  for  it  has  been  long  established 
as  a  general  principle^  that  the  law  abhors  perpetuity  («); 
that  iS|  any  limitation  of  real  estate  (whether  for  legal  or 
equitable  interests,  and  whether  by  way  of  executory  use, 
remainder,  or  otherwise),  which  tends  to  make  it  unalien- 
able during  a  longer  period  than  that  above  specified.  If 
lands  therefore  be  limited  to  a  person  in  esse,  with  re- 
mainder after  his  decease  to  his  unborn  children,  and 
afterwards  to  the  children  of  such  unborn  children;  this 
last  remainder  is  absolutely  void(/). 

In  connection  with  the  subject  of  perpetuity,  as  affect- 
ing the  disposition  of  lands,  we  may  notice  here  the  state 
of  the  law,  with  respect  to  the  accumulation  of  the  income 
of  real  estate.  A  remarkable  instance  having  occurred,  in 
which,  to  secure  an  immense  fortune  to  his  distant  de- 
scendants, a  testator  had  recourse  to  the  expedient  of  di- 
recting the  rents  and  profits  of  land  to  be  invested  from 
time  to  time  by  his  trustees  and  their  heirs,  and  accumu- 
late during  the  whole  of  a  great  number  of  lives  (m);  it 
was  thought  expedient  to  put  a  check  for  the  future,  on 
dispositions  of  this  description;  and  it  is  consequently 
now  provided  by  act  of  parliament,  (39  &  40  Geo.  III.  c. 
98,)  that  no  such  accumulation  shall  be  allowed  for  a 
longer  term  than  the  life  of  the  grantor,  or  twenty-one 
years  from  the  death  of  the  grantor  or  testator,  or  the  mi- 
nority of  some  person  living  or  in  veiitre  sa  mere  at  his 
death,  or  during  the  minority  only  of  such  person  as 


(f)  2  Bl.  Com.  174.  It  is  said  in 
10  Rep.  113  b,  that  "perpetuities, 
*'  mooopolies,  and  patents  of  conceal- 
"  ment  were  born  under  an  unfortunate 
"  constellation,  for  as  soon  as  they 
"  have  been  brought  in  question,  judg- 
"  ment  has  alwayK  been  given  against 
"  them,  and  none  at  any  time  given 
"  for  them." 

(t)  Feame,  by  Butler,  502,  9th 
edit. 


(u)  This  was  the  case  of  Mr.  Thel- 
lusson's  will,  as  to  which,  vide  Fearne, 
by  Butler,  436,  (n.),  9th  edit.  The 
property  is  said  to  have  consisted  of 
landed  estates  of  about  £4000  a  year, 
and  personalty  of  above  half  a  million ; 
and  the  probable  amount  of  the  accu- 
mulated fund  was  estimated  at  above 
£19,000,000. 
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would  for  the  time  being,  if  of  full  age,  be  entitled  to  the 
rents  and  profits  (x).  This  restriction  however  does  not 
extend  to  any  provision  for  payment  of  debts,  or  for  rais- 
ing portions  for  children,  or  to  any  direction  touching  the 
produce  of  woods  or  timber. 


(x)  On  the  conttnietionof  this  sta- 
tute, vide  Southampton  v.  Hertford,  2 
Ves.&B.54;  Marshall  o.  HoHoway, 
%  Swanst  433  -,  Haley  v.  Banister,  4 


Madd.  275;  Shaw  v.  Rhodes,  1  Myl. 
&  Cr.  135  ;  and  the  other  authorities 
cited  in  1  Smith's  Leading  Cases,  p. 
186. 


(    613    ) 


CHAPTER  XIX. 

OF   CONVEYANCES   BY   TENANTS   IN   TAIL,    AND 

MARRIED  WOMEN. 


Both  conveyances  at  common  law,  and  those  under  the 
Statute  of  Uses,  are  capable  of  being  applied  to  transfer  the 
interests  of  tenants  in  tail  and  married  women;  but  as 
they  are  not  effectual  for  these  purposes,  except  by  virtue 
of  certain  acts  of  parliament,  distinct  from  the  Statute 
of  Uses,  nor  without  observing  the  solemnities  which 
those  acts  prescribe,  they  may  therefore  properly  be  con- 
sidered, when  applied  to  either  of  these  purposes,  as  con- 
stituting a  separate  class  of  conveyances  by  force  of  the 
statute  law. 

Though  a  tenant  in  tail  has  an  estate  of  inheritance,  yet 
by  none  of  the  conveyances  hitherto  examined,  if  in  their 
simple  form,  (that  is,  unaccompanied  with  the  solemnities 
above  referred  to,)  can  an  indefeasible  interest  be  granted 
by  him  beyond  the  period  of  his  own  life;  for  whatever 
estate  he  grants,  must  either  determine  with  his  life,  or  at 
least  is  liable  to  be  defeated,  after  his  decease,  by  his 
issue,  or  in  default  of  issue,  by  the  remainderman  or  re- 
versioner. And  again,  a  married  woman,  or  (as  she  is 
technically  called)  ^feme  covert y  is  not  capable  by  any  of 
these  conveyances  (a)  in  their  simple  form,  to  make  aliena- 
tion of  her  lands  and  tenements  (except  as  regards  her 
equitable  interest  in  property  given  in  trust  to  her  sepa- 
rate use),  for  any  estate  whatever,  or  to  subject  them  to 
any  charge  (6). 

(a)  2  Bl.  Com.  292.  power  of  alieoatioQ  does  not  extend 

(ft)  The  restriction  od  a  feme  covert's      however  to  the  case  where  she  conveys 
VOL.  I.  L  L 
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These  incapacities  result  indeed  in  the  two  cases,  from 
very  different  causes.    That  of  the  tenant  in  tail  is  by  the 
effect  of  the  Statute  de  DoniSy  passed  to  protect  the  interest 
of  those  in  succession  and  expectancy,  in  the  case  where 
land  is  given  to  a  man  and  the  heirs  of  his  body;  but  the 
incompetency  of  the  feme  covert,  is  a  personal  one,  and 
imposed  upon  her  by  the  common  law  (with  other  similar 
disabilities)  in  consequence  of  her  being  subject  to  the 
control  of  her  husband,  and  presumably  deprived  of  her 
freedom  of  agency.      In  both  cases,  however,  notwith- 
standing the  general  rule  of  restriction,  the  law  has  long 
allowed  a  more  ample  power  of  alienation  to  be  exercised 
through  the  medium  of  particular  methods  of  assurance; 
in  former  times  by  fines  and  recoveries,  which  were  alto* 
gether  of  a  special  nature,  and  now  by  any  of  the  ordinaiy 
conveyances  already  examined,  with  the  accompaniment 
only  of  certain  forms  or  solemnities  of  a 'special  kind.  The 
mode  of  alienation  as  regards  tenant  in  tail  and  married 
women  respectively,  may  be  considered  therefore  as  natti« 
rally  forming  one  entire  or  consolidated  subject,  and  has 
in  fact  been  so  treated  by  the  legislature. 

This  branch  of  law  is  now  chiefly  regulated  by  the  3  k 
4  Will.  IV.  c.  74  (the  statute  for  abolishing  fines  and 
recoveries),  by  the  provisions  of  which  a  tenant  in  tail  is 
empowered  in  such  methods  as  therein  mentioned,  to  bar 
the  estate  tail  (as  it  is  commonly  expressed),  that  is,  to 
confer  a  fee  simple  absolute  (or  any  less  estate)  on  the 
person  to  whom  he  conveys,  indefeasible  by  the  issue,  or 
by  any  ulterior  claimants;  and  a  married  woman  may 
also  by  such  means  as  there  specified,  dispose,  with  the 
husband's  concurrence,  of  any  estate  which  she  alone,  or 
he  in  her  right,  may  have,  as  fully  and  effectually  as  if 


ID  execution  of  a  mere  power  or  autho'  acts  as  these  may  be  done  by  her  with- 

rity,  or  io  performaoce  of  a  condition,  oat  her  husbaod.    Co.  Litt  by  Hog; 

as  where  land  is  vested  in  her  on  con-  1 12,  n.  (6). 
dition  to  convey  to  others.    And  such 
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she  were  a  feme  sole(c).  The  modes  of  proceeding  to  be 
adopted  for  these  purposes,  are  (as  already  stated)  new, 
and  by  way  of  substitution  for  the  ancient  methods  of 
fine  and  recovery;  which  being  now  abolished (cf),  and  of 
a  character  besides  pecuharly  abstruse  and  uninviting, 
we  would  gladly  pass  by,  without  farther  notice.  The 
learning,  however,  which  they  involve,  is  still  so  material 
to  the  history  of  existing  titles,  and  even  to  the  correct 
apprehension  of  the  new  system,  that  they  cannot  with 
propriety  be  left  unexamined;  and  before  we  attempt  to 
give  any  farther  account  of  the  substituted  methods,  we 
shall  think  it  expedient  to  discuss  at  some  length,  the 
nature  of  a  fine  and  of  a  recovery. 

They  were  both  of  the  class  of  conveyances  by  matter 
of  record;  and  both  consisted  of  fictitious  suits  in  the 
Court  of  Common  Pleas  at  Westminster;  in  which  the 
intended  alienee  was  supposed  to  recover  the  estate,  by 
process  of  law.  In  their  origin  indeed,  they  were  actual 
suits  commenced  at  law  for  the  recovery  of  the  posses- 
sion; but  being  found  competent  to  confer  a  title,  in  cases 
where  the  ordinary  conveyances  would  not  suffice,  they 
were  at  length  adopted  as  mere  means  of  transfer  between 
persons  not  really  standing  in  the  relation  of  adverse  liti- 
gants (e).  It  will  be  necessary  however  to  consider  them 
successively,  and  in  detail. 

[^And  first,  of  Fines. 

A  fine  was  so  called,  because  it  put  an  end,  not  only  to 
the  suit  then  commenced,  but  also  to  all  other  suits  and 
controversies  concerning  the  same  matter.  Or  as  it  is  ex- 
pressed in  an  ancient  record  of  parliament  (/),  18Edw.  I., 
"  Non  in  regno  Anglim  providetur  vel  est  aliqua  securitas 
major  seu  solenniar  per  quam  aliquis  vel  aliqua  statum 
certiarem  habere  possit,  vel  ad  statum  suum  verijicandum 
aliquod  solennius  testimonium  producere,  quam  jinem  in 

(c)  Sect  77.  (0  2  Bl.  Com.  349.  357. 

(d)  Sect  2.  (/)  2  Roll.  Ab.  13. 

ll2 
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Icuria  domini  regis  levatum;  qui  quidem  finis  sic  vacatur, 
eo  finis  et  consummatio  omnium  placitorum  esse  debet;  et 
quad  hac  de  causa  providebatur.*'  Fines,  indeed,  are  of 
equal  antiquity  with  the  first  rudiments  of  the  law  itself; 
are  spoken  of  by  Glanyil(^)  and  Bracton(A)y  in  the  reigns 
of  Henry  II.  and  Henry  III.  as  things  then  well  known 
and  long  established;  and  instances  are  produced  of  them, 
even  prior  to  the  Norman  invasion  (i).  So  that  the  statute 
18  Edw.  I.  called  modus  levandi  fines,  did  not  give  them 
original,  but  only  declared  and  regulated  the  manner  in 
which  they  should  be  levied  or  carried  on,  and  that  was 
as  follows. 

1.  The  party  to  whom  the  land  was  to  be  conveyed  or 
assured,  commenced  an  action  or  suit  at  law  s^ainst  the 
other,  generally  an  action  of  covenant  (A),  by  suing  out  a 
writ  of  covenant]]  (denominated  from  its  initial  words, 
when  the  proceedings  were  in  Latin,  a  writ  ot  prtscipe 
quod  teneat  conventionem),  [^the  foundation  of  which  was  a 
supposed  agreement  or  covenant  that  the  one  should  con- 
vey the  lands  to  the  other;  on  the  breach  of  which  agree- 
ment, the  action  is  brought.  On  this  writ,  there  was  due 
to  the  crown,  by  ancient  prerogative,  a  primer  fine,  or  a 
noble  for  every  five  marks  of  land  sued  for,  that  is,  one 
tenth  of  the  annual  value  ({).  The  suit  being  thus  com* 
menced,  then  followed,  2,  The  licentia  concordandi,  or 
leave  to  agree  the  suit(9n).  For  as  soon  as  the  action 
was  brought,  the  defendant,  knowing  himself  to  be  in 
the  wrong,  was  supposed  to  make  overtures  of  peace  and 
accommodation  to  the  plaintiff,  who  accepting  them,  but 


(g)  L.  8,  c.  1.  (m)  In  the  times  of  strict  feudal 

(h)  L.  5,  t.  5,  c.  28,  8. 7.  jurisdiction,    if  a  vassal    had  oom- 

(t)  Plowd.  369.  menced  a  suit  in  the  lord*s  coart,  Iw 

(k)  A  fine  might  also  be  levied  on  could  not  abandon  it  without  leave  ; 

a  writ  of  mesne,  of  warrantia  charts  lest  the  lord  should  be  deprived  of  his 

or  de    eoniuetudinibut    et    servUitt,  peniuisites    for   deciding   the 

Finch,  L.  278.  Robertson,  Chap.  V.  L.  31. 

(0  8  lost.  511. 
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[[having  upon  suing  out  the  writ,  given  pledges  to  prose- 
cute his  suit,  which  he  endangered,  if  he  now  deserted  it 
without  Ucense,  he  therefore  appUed  to  the  court,  for  leave 
to  make  the  matter  up.  This  leave  was  readily  granted, 
but  for  it,  there  was  also  another  fine  due  to  the  king,  by 
his  prerogative,  which  was  an  ancient  prerogative  of  the 
crown,  and  was  called  the  hinges  silver^  or  sometimes 
the  postjiney  with  respect  to  the  primer  fine  before  men- 
tioned. And  it  was  as  much  as  the  primer  fine,  and  half 
as  much  more,  or  10^.  for  every  five  marks  of  land ;  that 
is,  three-twentieths  of  the  supposed  annual  value  (n).  3. 
Next  came  the  concord,  or  agreement  itself,  after  leave 
obtained  from  the  court ;  which  was  usually  an  acknow- 
ledgment firom  the  deforciants  (or  those  who  kept  the 
other  out  of  possession)  that  the  lands  in  question  were 
the  right  of  the  complainant.  And  fi'om  this  acknow- 
ledgment, or  recognition  of  right,  the  party  levying  the 
fine  was  called  the  cognizor,  and  he  to  whom  it  was  levied 
the  cognizee.  The  acknowledgment  was  to  be  made 
either  openly  in  the  Court  of  Common  Pleas,  or  before  the 
lord  chief  justice  of  that  court,  or  else  before  one  of  the 
judges  of  that  court,  or  two  or  more  commissioners  in  the 
country,  empowered  by  a  special  authority,  called  a  writ 
of  dedimus  poteitatem;  which  judges  and  commissioners 
were  bound,  by  statute  18  Edw.  I.  st.  4,  to  take  care  that 
the  cognizors  were  of  fiill  age,  sound  memory,  and  out  of 
prison.  If  there  were  any  feme  covert  among  the  cogni- 
zors, she  was  privately  examined,  whether  she  did  it 
wilUngly  and  freely,  or  by  compulsion  of  her  husband. 
By  these  acts,  all  the  essential  parts  of  a  fine  were  com- 
pleted, and  if  the  cognizor  died  the  next  moment  after 
the  fine  was  acknowledged,  provided  it  were  subsequent  to 
the  day  on  which  the  writ  was  made  returnable (o);  still 
the  fine  was  to  be  carried  on  in  all  its  remaining  parts : 

(ti)  6  Rep.  39 ;  %  Inst  511 ;  stat.  (o)  Price  v.  DavieSi  Comb.  71. 

32  Geo.  3,  c.  14. 
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[[of  which  the  next  was,  4.  The  note  of  the  fine,  which  was 
only  an  abstract  of  the  writ  of  covenant,  and  the  concord, 
naming  the  parties,  the  parcels  of  land,  and  the  agree* 
ment.  This  was  to  be  enrolled  of  record  in  the  proper 
office,  by  direction  of  the  statute  6  Hen.  IV.  c.  14.  And 
5.  The  fifth  part  was  the yao^  of  the  fine,  or  conclusion  of 
it,  which  included  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  it  was  acknow- 
ledged or  levied.  Of  this,  there  were  indentures  made 
or  engrossed  at  the  chirographer's  office,  and  delivered  to 
the  cognizor  and  the  cognizee,  usually  beginning  thus: 
*^  HtBc  est  finalis  Concordia^  this  is  the  final  agreement,'* 
and  then  reciting  the  whole  proceeding  at  length.  And 
thus  the  fine  was  completely  levied  at  common  law.]] 

To  render  the  fine  more  universally  public,  and  less 
liable  to  be  levied  by  fraud  or  covin,  it  was  directed  by  4 
Hen.  VII.  C.24  (in  confirmation  of  a  previous  statute)  that 
a  fine,  after  engrossing,  should  be  openly  and  solemnly 
read  and  proclaimed  in  court  (during  which  all  pleas 
should  cease)  sixteen  times;  viz.  four  times  in  the  term  in 
which  it  was  made,  and  four  times  in  each  of  the  three 
succeeding  terms;  which  was  reduced  to  once  in  each 
term  by  31  Eliz.  c.  2;  and  these  proclamations  were  in- 
dorsed on  the  back  of  the  record. 

[[Fines  thus  levied  were  of  four  kinds:— 1.  What  in  our 
law  French  was  called  a  fine  $ur  cognizance  de  droit  cmme 
ceo  que  il  ad  de  son  don,  or  a  fine  upon  acknowledgment 
of  the  right  of  the  cognizee,  as  that  which  he  hath  of  the 
gift  of  the  cognizor.  This  was  the  best  and  surest  kind 
of  fine ;  for  thereby  the  deforciant,  in  order  to  keep  his 
covenant  with  the  plaintiff,  of  conveying  to  him  the  lands 
in  question,  and  at  the  same  time  to  avoid  the  formality 
of  an  actual  feoffment  and  livery,  acknowledged  in  court 
a  fonner  feoffment,  or  gift  in  possession,  to  have  been 
made  by  him  to  the  plaintiff.  This  fine  was  therefore 
said  to  be  a  feoffment  of  record ;  the  livery,  thus  acknow- 
ledged in  court,  being  equivalent  to  an  actual  livery,  so 
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[[that  this  assurance  was  rather  a  confession  of  a  former 
conveyance,  than  a  conveyance  then  originally  made ;  for 
the  deforciant  or  cognizor  acknowledged  the  right  to  be 
in  the  plaintiff,  or  cognizee,  as  that  which  he  had  de  son 
daUf  of  the  proper  gift  of  himself,  the  cognizor.  2.  A 
fine  9ur  cognizance  de  droit  tanium,  or  upon  acknowledg- 
ment of  the  right  merely ;  not  with  the  circumstance  of  a 
preceding  gift  from  the  cognizor.  This  was  commonly 
used  to  pass  a  revergionary  interest,  which  was  in  the  cog- 
nizor. For  of  such  reversions  there  could  be  no  feoffment, 
or  donation  with  livery,  supposed,  as  the  possession  during 
the  particular  estate  belongeJi  to  a  third  person  (p).  It 
was  worded  in  this  manner,  ''  that  the  cognizor  acknow- 
ledges the  right  to  be  in  the  cognizee,  and  grants  for  him- 
self and  his  heirs,  that  the  reversion,  after  the  particular 
estate  determines,  shall  go  to  the  cognizee  (^)."  3.  A 
fine  eur  concessit  was  where  the  cognizor,  in  order  to  make 
an  end  of  disputes,  though  he  acknowledged  no  prece- 
dent right,  yet  granted  to  the  cognizee  an  estate  de  novo, 
usually  for  life  or  years,  by  way  of  supposed  composition. 
And  this  might  be  done,  reserving  a  rent  or  the  like,  for  it 
operated  as  a  new  grant(r).  4.  A  fine  sur  don  grant  et 
render  was  a  double  fine,  comprehending  the  fine  sur  cogni- 
zance de  droit  come  ceo,  ^c.  and  the  fine  sur  concessit,  and 
might  be  used  to  create  particular  limitations  of  estate, 
whereas  the  fine  sur  cognizance  de  droit  come  ceo,  ^c. 
conveyed  nothing  but  an  absolute  estate,  either  of  inherit- 
ance, or  at  least  of  freehold  («).  In  this  last  species  of 
fine,  the  cognizee,  after  the  right  was  acknowledged  to  be 
in  him,  granted  back  again,  or  rendered  to  the  cognizor, 
or  perhaps  to  a  stranger,  some  othei:  estate  in  the  pre- 
mises. But  in  general  the  first  species  of  fine  sur  cogni- 
zance de  droit  come  ceo,  Sic,  was  the  most  used.]] 

(p)  Danver's  case,  Moore,  629.  (r)  Ibid.  s.  66. 

(9)  West.  Symb.  p.  2,  s.  95.  (1)  Ilant  r.  Bourne,  Salk.  340. 
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We  are  next  to  consider  the  force  and  effects  of  a  fine, 
which  were  principally  as  follows  (^). 

1.  Like  all  other  conveyances,  it  bound  the  partiet 
thereto,  and  also  all  privies,  that  is,  persons  deriving  title 
under  the  parties,  and  this  whether  levied  with  proclama- 
tions or  not(tt).  But  in  this  respect,  it  had  a  force  pecu- 
liar to  itself;  for  even  if  one  of  the  parties  was  a  married 
woman,  she  would  be  bound,  notwithstanding  her  cover- 
ture, by  the  fine ;  and  (supposing  her  husband  to  concur 
in  it(ar))  it  would  effectually  pass  any  estate,  or  bar  any 
right  of  dower  that  she  might  have  in  the  lands  therein 
comprised  (y):  though  the  coverture  would  suffice  to  avoid 
her  alienation,  either  of  estate  or  dower,  in  the  case  of  an 
ordinary  conveyance  (2r).  And  this  peculiarity  was  justi- 
fied by  the  circumstance  that  the  court  would  not  allow  a 
fine,  affecting  her  interest,  to  pass  without  privately  exa- 
mining her  as  to  her  voluntary  consent;  which  removed 
the  general  suspicion  of  compulsion  by  her  husband  (a). 

2.  A  fine  with  proclamations,  bound  not  only  parties 
and  privies,  but  even  strangers,  (that  is,  persons  not  parties 
or  privies),  if  they  failed  to  put  in  their  claims  within  the 
time  allowed  by  law(&),  and  during  all  that  period,  were 
subject  to  no  legal  disability  sufficient  to  excuse  their  ac- 


(f)  A  fiae  had  several  other  effects, 
the  eounoeratioD  of  which  will  be 
founJ  in  the  1st  Real  Property  Re- 
port, p.  21 ;  el  vide  Co.  Litt.  by  Harg. 
121a,  0.(1). 

(i()  2  Ul.  Com.  355;  see  5  Cruise 
Dig.  133,  159,  202.  It  did  not,  how- 
ever,  uolesa  levied  with  proclamations, 
bar  the  issue  in  tail  of  their  right  to 
bring  an  action  of  formedoo;  Huot  v. 
Bourne,  Salk.  340 ;  Doe  v.  Jones,  1 
Tyrw.  517 ;  vide  post. 

(x)  5  Cruise  Dig.  82,  154. 

(y)  5  Cruise  Dig.  156. 

(s)  4  Cruise  Dig.  20.  As  to  the 
probable  reason  for  allowing  this  eflect 


to  a  fine,  vide  Co.  Litt.  by  Harg.  121  a. 
n.(l). 

(a)  2Bl.Com.  355;5CmiseDig. 
82,  153.  This  was  by  the  sUtute  18 
Edw.  1 ,  de  modo  Uvandifintt, 

(h)  2  Bl.  Com.  354.  There  were 
anciently  four  methods  of  claiming,  so 
as  to  avoid  being  concluded  by  a  fine: 
1,  By  action;  2,  By  entering  aech 
claim,  on  the  record  at  the  foot  of  tbe 
fine  ;  3,  By  entry  on  the  lands ;  4,  By 
continual  claim.  But  the  second  of 
these,  was  not  in  force  aAer  the  statele 
of  Henry  VII.  Ilie  time  for  making 
the  claim,  was  a  year  and  a  day  after 
the  fine  levied.  2  Bl.  Com.  ^54,  awi 
note  (ft),  ibid. 
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quiescence.  It  was  in  reference  to  this  property  of  a  fine, 
(which  belonged  to  it  from  the  remotest  period  of  legal 
history,)  that  rights  are  said  in  our  books  to  be  barred  by 
fine  and  nanrclaim{c).  The  doctrine,  indeed,  was  abolished 
for  a  time,  by  a  statute  made  in  34  Edward  III.  c.  16, 
which  admitted  persons  to  claim  and  falsify  the  fine,  at 
any  indefinite  distance  (<2).  But  by  1  Richard  III.  c. 
7(e),  and  4  Henry  VII.  c.  24,  the  doctrine  itself  was 
again  restored,  though  the  time  of  claim  was  extended ; 
and  after  the  latter  statute,  and  until  the  late  abolition 
of  these  assurances,,  the  state  of  the  law  was  as 
follows, — that  by  a  fine,  when  duly  proclaimed,  the  right 
of  all  strangers  (/)  whatever  was  bound,  unless  they  made 
claim  by  way  of  action,  or  lawful  entry  (not  within  one 
year  and  a  day,  as  at  the  common  law,  but)  within  five 
years  after  proclamation  made;  except  femes  covert,  in- 
fants, prisoners,  persons  beyond  the  seas,  and  such  as 
were  not  of  whole  mind, — who  had  five  years  allowed  to 
them  and  their  heirs,  after  the  death  of  their  husbands, 
their  attaining  ftiU  age,  recovering  their  liberty,  returning 
into  England,  or  being  restored  to  their  right  mind(^). 
By  the  statute  4  Anne,  c.  16,  it  was  also  provided,  in  cases 
where  the  claim  was  made  by  entry,  that  it  should  be  of 
no  avail  unless  an  action  was  brought  within  one  year 
afterwards,  to  try  the  right  of  the  claimant,  and  unless 
the  same  were  prosecuted  with  effect.  It  is  to  be  ob- 
served, however,  that,  in  order  to  bar  by  non-claim,  persons 
who  were  not  parties  or  privies,  it  was  necessary  that  the 
person  levying  the  fine  should  be  seised  of  the  freehold, 
either  by  right  or  by  wrong(A):  for  if  he  had  nothing  in 
the  land,  or  if  his  possession  were  merely  as  tenant  for 
a  term  of  years,  or  other  chattel  interest,  the  fine  might 

(0  2  Bl.  Com.  354.  (/)  4  Hen.  7,  c.  24;  Dayiet  v. 

(d  )  Ibid.;  Lift.  s.  441.  LowDdes,  6  Bing.  N.  C.  172. 

(«)  Vide  Co.  lilt,  by  Harg.  121  a,  (g)  2  BL  Com.  356. 

n.  (!}.  (h)  Daviea  v,  LowDdes,  5  Biog. 

N.  C.  172. 
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be  ayoided  by  pleading  parte$  finis  nihil  hdlmenint(i)> 
And  it  is  farther  to  be  remarked,  that  persons  having  no 
estate  in  possession,  but  only  in  remainder  or  revenion, 
were  not  bound  to  make  claim  within  fiye  years  after  pro 
clamation  made,  but  within  the  same  period  after  their 
right  of  entry  accrued  (*). 

3.  A  fine  levied  by  tenant  in  tail,  with  proclamations, 
barred  the  issue  in  tail.  It  had  indeed  been  expreesly  pro- 
vided by  the  Statute  de  Danis,  that  a  fine  should  have  no 
such  effect(/);  but  by  32  Hen.  VIII.  c.36,  it  was  at  length 
enacted,  that  when  levied  with  proclamations  according 
to  4  Hen.  VII.  c.  24,  by  any  person  of  fiill  age,  of  lands 
or  tenements  before  in  any  wise  entailed  to  him,  or  to  any 
of  his  ancestors,  in  possession,  reversion,  or  remainder,  it 
should  be  a  sufficient  bar  and  discharge  for  ever,  against 
htm  and  his  heirs,  claiming  only  by  force  of  such  entail(n)- 
It  did  not,  however,  bar  those  in  remainder  or  reversion 
upon  his  estate  (ti);  who  (upon  his  death  and  the  bihat 
of  his  issue)  had  either  a  right  of  entry,  or  at  least  a 
right  of  action,  according  to  the  distinction  to  be  presently 
stated. 

4.  If  a  tenant  in  tail  of  a  corporeal  hereditament  in 
possession,  levied  a  fine  sur  cognizance  come  ceo,  kc-,  with 
or  without  proclamations,  it  was  a  discontinuance  of 
the  entail  (o);  the  effect  of  which  was,  that  the  issue  in 


(t)  But.  4  Hen.  7,  o.  24 ;  3  Bl.  Com. 
356;  1  SauDd.  by  Wms.  319,  d.  (1); 
Doe  V.  Jooet,  1  Tyr.  506.  As  to  • 
seisin  by  wrong,  vide  supra,  p.  473. 

(fc)  Co.  Litt  872  a ;  1  Saund.  by 
Win8.319,n.(]). 

(i)  2  Bl.  Com.  355 ;  Doe  v.  Joaet, 
1  Tyrw.  617;  Burton,  239. 

(m)  Before  the  statute  of  32  Hen.  8, 
it  had  been  held  that  under  the  preced- 
ing act  of  4  Henry  7,  a  fine  with  pro- 
clamations would  have  the  effect  of 
barring  the  issue  in  tail ;  but  the  doc- 
trine was  considered  as  doubtful,  and 


the  32  Henry  8,  was  passed  to  lenoTe 
the  doubt;  vide  Co,  Litu  by  Hvg- 
121a,  n.  (I). 

(ft)  5  Cruise  Dig.  148. 

(o)  Co.  Litt.  327  b ;  2  Imt.  885, 
336 ;  Odiarae  v.  Whiteheid,  BviT' 
714;  lSaund.by  Wms.  319c,n.(l)i 
1  Saund.  by  Wms.  258  a,  n.(8);  I>o« 
V.  Finch,  4  Barn.  &  Adol.  283 ;  Ooe 
V.  Jones,  1  Tyr.  506.  The  principte 
on  which  the  dUeantinuanet  of  t» 
estate  tail  proceeds  is  ezplaioed  is  Co. 
Litt.  by  BuUer,  326  a,  n.  (1),  326lv 
n.(l);  2  Inst.  335. 
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tail,  and  those  in  remainder,  or  reyersion,  lost  their  right 
of  entry,  which,  upon  the  death  of  the  tenant  in  tail, 
would  otherwise  have  accrued  to  them  respectively;  but 
the  latter  parties  had  nevertheless  a  remedy  in  a  parti- 
cular form  of  action  called  k  formedon;  and  so  had  the 
issue  in  tail,  unless  the  fine  was  levied  with  proclamations, 
so  as  to  bar  them.  But  a  fine  levied  by  a  tenant  in  tail 
of  an  incorporeal  hereditament,  or  of  an  hereditament 
corporeal,  in  remainder  upon  an  estate  of  freehold,  was  no 
discontinuance  (p).  Such  a  fine  levied  in  fee  only  created 
a  base  fee,  and  the  estate  of  those  in  remainder  or  reversion 
(as  well  as  the  right  of  entry  or  action  of  the  issue  in  tail, 
where  it  was  levied  without  proclamations)  remained  with- 
out disturbance  (9).  A  discontinuance  (as  we  have  else- 
where had  occasion  to  remark(r))  might  also  be  occasioned 
by  ihe  feoffment  of  tenant  in  tail;  but  the  learning  relative 
to  discontinuances,  however  effected,  has  now  become  of 
no  account,  as  far  as  future  transactions  are  concerned, 
not  merely  in  consequence  of  the  abolition  of  fines, 
but  by  the  effect  of  a  statute  passed  a  short  time  pre- 
viously (the  3&4Will.  IV.  c.  27),  which  provides  (sect.  39) 
that  no  discontinuance  shall  thereafter  avail  to  take  away 
a  right  of  entry. 

6.  A  fine  sur  cognizance  come  ceo,  frc.  levied  by  a  tenant 
for  life  in  possession,  would,  like  a  feoffment,  work  a  for- 
feiture, if  for  a  greater  estate  than  the  law  entitled  him  to 
make,  and  would  consequently  destroy  the  contingent  re- 
mainders (if  any)  expectant  on  his  life  interest  («).  The 
same  result  as  regards  forfeiture  would  also  follow,  where 
such  fine  was  levied  by  a  tenant  for  term  of  years  (f). 

(  p)  There  can  be  no  discontimiance  Cruise  Dig.  361 .   It  is  to  be  cbaerTed , 

of  things  lying  in  grant ;  Co.  Litt.  that  though  a  fine  $ur  cognitanet,  Sfc, 

332  a;  5  Cruise  Dig.  236.  generally  implied  a  conveyance  in  fee, 

(9)  Co.  Litt. by  But]. 331,  note (1),  it  might  be  for  life  only;   Hunt  v. 

(r)  Vide  sup.  p.  431.  Bourne,  Salk.  340. 

(5)  Vide  sup.  p.  429 ;  2  Bl.  Com.  (()  Burt.  Compend.318. 

274 ;  5  Cruise  Dig,  203,  236 ',    2 
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Secondly.  0(  Recoveries, 

A  recovery  (or  a  common  recovery  as  it  was  also  called, 
to  distinguish  it  from  a  real  adjudication  (u) ),  differed 
from  a  fine,  in  this  general  point  of  view,  that  it  supposed 
a  suit  not  immediately  compromised,  but  carried  on 
through  every  regular  stage  of  proceeding  (x).  Its  nature 
and  progress  were  as  follows. 

[[Let  us  in  the  first  place  suppose  Daniel  Edwards  to 
have  been  tenant  of  the  fi-eehold,  and  desirous  to  suffer  a 
common  recovery,  in  order  to  bar  all  entails,  remainders, 
and  reversions,  and  to  convey  the  same  in  fee  simple  to 
Francis  Golding.  To  effect  this,  Golding  was  to  bring  an 
action  against  him  for  the  lands;  and  he  accordingly  sued 
out  a  wnt  called  a  prtscipe  quod  reddat.  In  this  writ,  the 
demandant  Golding  alleged  that  the  defendant  Edwards 
(here  called  the  tenant)  had  no  legal  title  to  the  land,  but 
that  he  came  into  possession  of  it  after  one  Hugh  Hunt 
had  turned  the  demandant  out  of  it.  The  subsequent  pro- 
ceedings were  made  up  into  a  record  or  recovery  roll,  m 
which  the  writ  and  complaint  of  the  demandant  were  first 
recited;  whereupon  the  tenant  appeared,  and  called  upon 
one  Jacob  Morland,  who  was  supposed,  at  the  original 
purchase,  to  have  warranted  the  title  to  the  tenant.  And 
thereupon  he  prayed  that  the  said  Jacob  Morland  might 
be  called  in  to  defend  the  title  which  he  so  warranted.  This 
was  called  the  voucher  {vocatio,  or  calling  of  Jacob  Mor- 
land), to  warranty,  and  Morland  was  called  the  vouchee. 
Upon  this  Jacob  Morland,  the  vouchee,  appeared,  was  im- 
pleaded, and  defended  the  title.  Whereupon  Grolding,  ^^ 
demandant,  desired  leave  of  the  court  to  imparl,  or  confer 
with  the  vouchee  in  private,  which  was  (as  usual)  allowed 
him.  And  soon  afterwards  the  demandant  Golding  re- 
turned to  court,  but  Morland,  the  vouchee,  disappeared, 
or  made  default.  Whereupon  judgment  was  given  (or 
the  demandant,  Golding,  Aen  called  the  recoveror,  to  re- 

(u)  5  Cratse  Dig.  269.  (x)  2  Bl.  Com.  857. 
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\jcover  the  lands  in  question  against  the  tenant  Edwards, 
who  was  then  the  recoveree;  and  Edwards  had  judgment 
to  recover  of  Jacob  Morland  lands  of  equal  value,  in  re- 
compense for  the  lands  so  warranted  by  him,  and  lost  by 
his  default;  which  was  agreeable  to  the  doctrine  of  war- 
ranty mentioned  in  a  preceding  chapter  (y).  This  was 
called  the  recompense,  or  recovery  in  value.  But  Jacob 
Morland  having  no  lands  of  his  own,  being  usually  the 
crier  of  the  court  (who  from  being  thus  frequently 
vouched,  was  called  the  common  vouchee) ^  it  was  plain 
that  Edwards  had  only  a  nominal  recompense  for  the 
land  so  recovered  against  him  by  Golding,  which  lands 
were  then  absolutely  vested  in  the  said  recoveror,  by  judgr 
ment  of  law,  and  seisin  thereof  was  delivered  by  the 
sheriff  of  the  county.  So  that  this  collusive  recovery 
operated  merely  in  the  nature  of  a  conveyance  in  fee 
simple  from  Edwards  the  tenant  in  tail,  to  Golding  the 
purchaser.  The  recovery  here  described  was  with  a 
single  voucher  only,  but  sometimes  it  was  with  double, 
treble,  or  farther  voucher,  as  the  exigency  of  the  case 
might  require.  And  indeed  it  was  in  modem  times  usual 
always  to  have  a  recovery  with  double  voucher  at  the 
least,  by  first  conveying  an  estate  of  freehold  to  any  in- 
different person  against  whom  the  pr€ecipe  was  brought, 
and  then  he  vouched  the  tenant  in  tail,  who  vouched 
over  the  common  vouchee.  For  if  a  recovery  was  had 
immediately  against  a  tenant  in  tail,  it  barred  only  such 
estate  in  the  premises  of  which  he  was  then  actually 
seised,  whereas,  if  the  recovery  were  had  against  another 
person,  and  the  tenant  in  tail  were  vouchee,  it  barred 
every  latent  right  and  interest  which  he  might  have  in 
the  lands  recovered  («).  If  £ldwards  therefore  were  te- 
nant of  the  freehold  in  possession,  and  John  Barker  were 
tenant  in  tail  in  remainder;  here  Edwards  did  first  vouch 
Barker,  and  then  Barker  youched  Jacob  Morland,  the 
common   vouchee,  who    was    always    the    last   person 

(y)  Sup.  p.  451.        (s)  Bro. Ab.  titXaile,  32;  Plowd.ManzericaM,  [8]« 
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[[vouched^  and  always  made  default;  whereby  the  demand- 
ant Golding  recovered  the  land  against  the  tenant  Ed- 
wardS;  and  Edwards  recovered  a  recompense  of  equal 
value  against  Barker,  the  first  vouchee,  who  reco?ered  the 
like  against  Morland,  the  common  vouchee,  against  whom 
such  ideal  recovery  in  value  was  always  ultimately 
awarded. 

In  all  recoveries  it  was  necessary  that  the  recoveree,  or 
tenant  to  the  prcecipe  (as  he  was  usually  called),  should 
be  seised  of  the  freehold  in  possession,  else  the  reco?ery 
was  void  (a).  For  all  actions  to  recover  the  seisin  of  lands 
were  required  to  be  brought  against  the  actual  tenant  of 
the  freehold,  otherwise  the  suit  would  lose  its  effect^  since 
the  freehold  could  not  be  recovered  of  him  who  had  it 
not  (6).  And  though  these  recoveries  were  in  themselves 
fabulous  and  fictitious,  yet  it  was  necessary  that  there 
should  be  actores  fahviUBj  properly  qualified.]] 

From  this  doctrine  resulted  two  important  corollaries  j 
first,  that  where  the  object  was  to  vouch  a  tenant  in  tail 
in  possession,  instead  of  bringing  the  pradp^  against 
him,  it  became  necessary  that  he  should  previoosly 
convey  some  freehold  estate  in  possession,  to  the  persoo 
who  was  intended  to  be  made  tenant  in  the  action;  for  he 
would  otherwise  not  be  qualified  to  sustain  that  character. 
This  was  called  makinff  a  tenarU  to  theprtscipe. 

The  second  consequence  was,  that  a  tenant  in  tail  m 
remainder  only,  expectant  on  an  estate  of  fi:eehold,  could 
not  resort  to  a  recovery  to  bar  the  entail,  without  the  con- 
currence of  the  person  in  whom  that  precedent  estate  was 
vested,  for  unless  the  latter  joined  in  the  proceedmgBj 
there  could  be  no  sufficient  tenant  to  the  prac^f  ^ 

a 

(a)  Pigot,  28.  been  the  ordinary  (and  is  now,  vih- 

(by  This,  it  will  be  observed,  applies  ject  to  very  few  exceptions,  the  onlv) 

only  to  aottoiis  "to  recover  the  seisin,"  actkm  for  i«covery  of  land,  9ttif  ■* 

that  is,  rMUacttoBS«  to  which  claM(oow  brought   igaiatt  a  ^eaant,  whedM' 

abolished)  the  action  on  which  the  re-  seised  of  the  freehold  or  not.    Bot  it 

covery  was  supposed  to  be  founded  be-  is  not,  in  its  form,  brought  to  recover 

loag«d«  An  aj^ctmeat,  which  hukttf  thasiMa. 
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alone  possessing  the  necessary  qualification.  [^But  the 
nicety  once  thought  to  be  requisite  in  conveying  the  legal 
freehold,  in  order  to  make  a  good  tenant  to  the  pngcipe^ 
was  lessened  by  the  provision  of  14  Geo.  IL  c.  20,  which 
enacted,  with  a  retrospect  and  conformity  to  the  ancient 
rule  of  law(c),  that  though  the  legal  freehold  were  vested 
in  lessees,  yet  those  who  are  entitled  to  the  next  freehold 
eaUte  in  remainder  or  reversion  might  make  a  good  tenant 
to  the  pradpe; — that  though  the  deed  or  fine  which 
created  such  tenant  were  subsequent  to  the  judgment  of 
recovery,  yet  if  it  were  in  the  same  term,  the  recovery 
should  be  valid  in  law — and  that  though  the  recovery 
itself  did  not  appear  to  be  entered,  or  were  not  regularly 
entered  on  record,  yet  the  deed  to  make  a  tenant  to  the 
pracipe,  and  declare  the  uses  of  the  recovery,  should,  after 
a  possession  of  twenty  years,  be  sufficient  evidence  on 
behalf  of  a  purchaser  for  valuable  consideration,  that  such 
recovery  was  duly  suffered.)]  In  addition  to  which,  pro- 
vision has  now  been  made  by  3  &  4  Will.  IV.  c.  74,  esta* 
blishing  the  validity  of  recoveries  in  several  other  cases, 
where  they  were  before  subject  to  fatal  objection  (^). 

As  to  the  force  and  effect  of  recoveries,  supposing  them 
to  be  suffered  in  due  form,  they  operated, 

1st,  To  pass  to  the  recoveror  an  estate  in  fee  simple 
absolute,  and  thereby  to  bar  not  only  the  estate  itself, 
but  all  remainders  and  reversions  expectant  thereon,  and 
all  executory  limitations  and  conditions  whatever,  to 
which  it  had  been  subject  (<;).  This  was  not  by  virtue 
of  any  legislative  enactment,  but  by  construction  of  the 
courts  of  law,  as  explained  more  at  large  in  a  former 
chapter(/).  The  reasons  which  really  swayed  the  judges 
in  allowing  this  effect  to  a  common  recovery,  have  been 
also  before  stated  (g) ;  but  the  ground  on  which  they  at- 
tempted to  justify  the  doctrine,  was  the  supposed  recom- 
pense in  value,  awarded  in  the  result  of  this  proceeding,  to 

(c)  Pigot,  41 ,  &c. ;  Taylor  v.  Hoi4e«         (e)  Vide  2  Bl.  Com.  3S1. 
1  Burr.  116.  (/)  Supra,  p.  234. 

(d)  Sect.  8»  9,  la  (g)  Ilnd.  and  p.  506. 


^ 
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the  tenant  in  tail.  For  it  was  said,  that  any  lands  wbich 
he  might  obtain  from  the  common  vouchee,  would  supply 
the  place  of  those  which  he  lost  by  the  recovery,  and  would 
descend  to  the  issue  in  tail  (A).  Yet  it  is  obvious  that  this 
recompense  was  merely  ideal;  and  even  if  realized,  it  was 
held  that  it  would  not  extend  to  reversioners,  nor  (in  some 
cases)  to  those  in  remainder(t);  and  on  the  whole,  therefore, 
it  is  impossible  not  to  concur  in  the  opinion  expressed  by 
a  learned  judge,  that  it  is  futile  to  endeavour  to  vindicate 
the  principle  of  a  common  recovery  (ft).  There  were  some 
cases,  it  is  to  be  observed,  in  which  this  proceeding  would 
not  avail  to  the  purpose  above  described :  for  by  statute 
11  Hen.  VII.  c.  20,  no  woman,  after  her  husband's  death, 
could  suffer  a  recovery  of  lands  settled  on  her  by  her  hus- 
band, or  settled  on  her  husband  and  her,  by  any  of  his 
ancestors;  which  was  called  an  estate  tail  ex  pravisum 
viri.  And  farther,  it  was  provided  by  34  &  36  Hen.  VIII. 
c.  20,  that  no  recovery  had  against  tenant  in  tail  of  the 
king's  gift,  whereof  the  remainder  or  reversion  was  in  the 
king,  should  bar  such  estate  tail,  or  the  remainder  or  re- 
version of  the  crown  (/). 

2.  A  recovery,  like  a  fine,  would  bind  a  married  woman 
when  she  became  a  party  to  it,  with  her  husband's  con- 
currence (m);  and  as  in  the  case  of  fine,  she  was  privately 
examined  by  the  court,  in  such  cases,  to  ascertain  that  she 
acted  without  compulsion. 

3.  And  lastly,  if  a  recovery  was  suffered  by  a  tenant 
for  life,  it  would  work  a  forfeiture  of  the  particular  estate, 
and  by  consequence  destroy  all  contingent  remainders 
expectant  thereon  (n).  It  was  besides  expressly  proTided 
by  14  Eliz.  c.  8,  that  a  recovery  so  suffered  without  con- 

(A)  2  Bl.  Cora.  360.  of  Giufton  v.  BirroiDgban  Railwayr 

(i)  Lacy  v.  Williams,  2  Balk.  569;  6  Bing.  N.  C.  27. 

2  Bl.  Com.  360.  (m)  5  Craifie,  392. 

{k)  1  Wils.  73 ;  2  Bl.  Com.  360  d.  (n)  Doe  v.  Gatacre,  5  Bing.  N.  C. 

by  Christian.  620. 

(0  2  Bl.  Com.  361.    Vide  Duke 
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sent  of  the  persons  in  reversion  or  vested  remainder, 
should  as  against  such  persons  be  utterly  void(o). 

Having  now  considered  fines  and  recoveries  in  a  sepa- 
rate point  of  view,  it  will  be  necessary  to  direct  our  atten- 
tion shortly,  to  an  incident  common  to  both  species  of 
assurance^  viz.  the  deed  to  lead  or  to  declare  their  uses. 
For  [[as  the  most  usual  fine  svr  cognizance  de  droit  come 
ceo,  &c.,  conveyed  an  absolute  estate  without  any  limita- 
tions to  the  cognizee,  and  as  common  recoveries  did  the 
same,  to  the  recoveror,  these  assurances  could  not  in  them- 
selves be  made  to  answer  the  purposes  of  family  settle- 
ments Q  wherein  a  variety  of  designation  and  arrange* 
ment  is  oflen  expedient.  The  fine  or  recovery  itself  pike  a 
power  once  gained  in  mechanics]],  was  applied,  therefore, 
through  the  medium  of  uses,  [[to  give  efficacy  to  an  infinite 
variety  of  movements,  in  the  vast  and  intricate  machine 
of  a  voluminous  family  settlement.  And  if  these  deed» 
were  made  previous  to  the  fine  or  recovery,  they  were 
called  deeds  to  lead  the  uses;  if  subsequent,  deeds  to  c/e- 
clare  them.  As  if  A.,  tenant  in  tail,  with  reversion  to 
himself  in  fee,  would  settle  his  estate  on  B.  for  life,  re- 
mainder to  C.  in  tail,  remainder  to  D.  in  fee,  that  is  what 
by  law,  he  had  no  power  of  doing  eflfectually,  while  his 
own  estate  tail  was  in  being.  He  therefore  usually,  after 
making  the  settlement  proposed,  covenanted  to  levy  a 
fine  (or  if  there  were  any  intermediate  remainders,  to  suffer 
a  recovery)  to  E.,  and  directed  that  the  same  should  enure 
to  the  uses  in  such  settlement  mentioned.  This,  then,  was 
a  deed  to  lead  the  uses  of  the  fine  or  recovery;  and  the 
fine  when  levied,  or  the  recovery  when  suffered,  would 
enure  to  the  uses  so  specified,  and  no  other.  For  though 
£.,  the  cognizee  or  recoveror,  had  a  fee  simple  vested  in 
himself  by  the  fine  or  recovery,  yet  by  the  operation  of 
this  deed,  he  became  a  mere  instrument  or  conduit-pipe, 
seised  only  to  the  use  of  B.,  C.  and  D.  in  successive  order, 

(o)  Ibtd.    Besides  those  ooticed  in      as  to  which,  vide  Fust  Real  Property 
the  test,  a  recovery  had  other  effects ;      Report,  p.  ^2, 

VOL.  I.  MM 


530      BK.  II.   RIGHTS  OF  PROPEBTT. — PART  I.  THIKGS  SKU. 

which  use  was  executed  immediately  by  force  of  the  Sta- 
tute of  Uses.  Or  if  a  fine  or  recovery  were  had  with- 
out any  previous  settlement,  and  a  deed  were  afterwards 
made  between  the  parties,  declaring  the  uses  to  which  the 
same  should  be  applied,  this  would  be  equally  good  as  if 
it  had  been  expressly  levied  or  suffered  in  consequence  of 
a  deed  directing  its  operation  to  those  particular  uses. 
For  by  statute  4  &  5  Anne,  c.  16,  indentures  to  declare  the 
uses  of  fines  and  recoveries,  made  after  the  fines  and  re- 
coveries had  and  suffered,  are  made  good  and  effectual  in 
law,  and  the  fine  and  recovery  are  to  enure  to  such  uses, 
and  be  esteemed  to  be  only  in  trust,  notwithstanding  any 
doubts  that  had  arisen  on  the  statute  of  frauds,  29  Gar.  11 
c.  3,  to  the  contrary.]] 

The  cumbrous  fictions,  of  which  a  slender  abstract  only 
has  been  here  presented  to  the  student,  constituted,  in 
actual  practice,  a  branch  of  conveyancing  of  the  most 
subtle,  intricate,  and  costly  character.  After  bmg  al- 
lowed for  centuries  to  deform  our  jurisprudence,  th«i 
inconvenience  at  length  began  to  excite  attention.  With 
respect  to  recoveries,  in  particular,  we  find  in  the  work  of 
Sir  William  Blackstone,  a  suggestion  that  they  might  be 
advantageously  abolished,  and  the  tenant  be  empowered 
to  bar  his  estate  tail,  by  the  more  simple  expedient  of  a 
solemn  deed  to  be  inroUed  in  some  court  of  recorcl(p).  I^ 
was  not,  however,  tiU  a  very  recent  period,  that  this 
great  improvement  was  carried  into  effect ;  and  for  its  re- 
alization the  public  is  indebted  to  the  commission  ap- 
pointed (June,  9  Geo.  IV.)  to  revise  the  laws  relating  to 
real  property.  At  the  suggestion  of  that  learned  body, 
the  act  of  parliament  mentioned  at  the  commencement  or 
this  chapter  (3  &  4  Will.  IV.  c.  74),  was  passed,  *'  F(ff  the 
"  Abolition  of  Fines  and  Recoveries,  and  for  the  Substh 
"  tution  of  more  simple  Modes  of  Assurance."  This 
statute  first  enacts  that  after  the  Slst  December,  1833,  no 

(p)  2  Bl.  Com.  360. 
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fine  shall  be  leYied  or  recoYery  suffered  of  lands  of  any 
tenure,  with  the  exception  of  such  as  should  then  be  in 
actual  progress  (9);  and  then  proceeds  to  proYide  new 
methods  for  effectuating,  in  future,  such  of  the  results  of 
these  assurances  as  it  was  deemed  right  to  preserve,  viz. 
the  barring  of  estates  tail,  and  the  passing  or  binding 
of  the  estates  or  interests  of  married  women ;  while,  on 
the  other  hand,  it  purposely  omits  to  appomt  any  substi- 
tute for  them,  so  far  as  regards  their  effect  in  working  a 
forfisiture,  or  the  bar  by  nonclaim,  or  discontinuance,  in 
the  case  of  fine  (r). 

I.  In  reference  to  the  first  of  the  results  perpetuated,  (the 
barring  of  estates  tail),  the  enactment  («)  is  in  substance, 
as  follows:  that  every  actual (^j  tenant  in  tail,  whether 
in  possession,  remainder,  contingency,  or  otherwise,  shall 
have  full  power  (subject  to  the  provisions  hereafter  men- 
tioned as  to  protectorship^)  to  dispose  of  the  lands  (u)  en- 
tailed, for  an  estate  in  fee  simple  absolute,  or  any  less 
estate,  as  against  all  persons  claiming  under  the  estate 
tail,  or  in  respect  of  any  ulterior  estate  (a;);  and  in  lieu  of 
a  fine  and  recovery,  it  directs  that  such  disposition  may 
be  made  by  any  of  the  assurances  (a  will  excepted),  which 
would  have  sufficed  for  the  purpose,  supposing  the  estate 
to  have  been  one  in  fee  simple  absolute ;  so  that  the 
disposition  be  an  actual  conveyance,  and  not  one  resting 
in  contract  only,  and  so  that  it  be  by  deed,  and  inroUed 


(9)  Sect  2. 

(r)  Ai  to  the  particular  caw  of  per- 
sons liable  after  31  Dec.  1833,  to  levy 
a  fine  or  soflier  a  recovery  under  a  con- 
tract for  that  purpose,  entered  into  be- 
fore I  Jan.  1834,  vide  sect  3. 

(f)  Sect  15. 

(0  The  definition  of  "  actual  te- 
nant in  tail,"  (as  the  term  is  used  in 
this  act,)  is  thus  given,  *'  the  tenant  of 
an  estate  which  shall  not  have  been 
barred,"  vide  sect.  1. 


(u)  The  word  landi  when  used  gene- 
rally in  this  act  extends  to  all  heredi- 
taments of  whatever  tenure  (except 
copy  of  court  roll,}  and  whether  of  the 
corporeal  or  incorporeal  class.  It  ex- 
tends also  to  copyhold,  where  accom- 
panied by  expressions  denoting  that 
tenure,  vide  sect.  1. 

(t)  In  this  the  crwm  is  expressly 
included. 


uu'2 
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in  the  High  CJourt  of  Chancery,  within  six  calendar 
months  after  the  execution  (y).  An  estate  tail  in  lands 
of  freehold  tenure  (for  copyholds  are  not  to  our  present 
purpose)  may  now  consequently  be  barred  as  against  the 
grantor  himself,  the  issue  in  tail,  and  all  others  in  remain- 
der, reversion,  or  other  expectancy  (subject  to  the  profi- 
sions  as  to  protectorship  before  referred  to),  by  any  of 
those  conveyances  (whether  at  coomion  law  or  under  the 
statute  of  uses)  that  have  been  discussed  in  former  chap- 
ters, supposing  such  conveyance  to  be  by  deed,  and  by 
deed  duly  inroUed.  The  inrolment,  indeed,  is  not  essen- 
tial in  every  case,  it  being  dispensed  with,  where  the  dis- 
position is  by  way  of  lease  not  exceeding  twenty-one 
years,  to  commence  from  the  date,  or  within  twelve  calen- 
dar months  from  the  date,  and  reserving  a  rack  rent,  or 
not  less  than  five  sixths  of  a  rack  rent.  Supposing  the  in- 
rolment (when  required)  to  be  made  in  due  time(s)i  the 
deed  takes  effect  from  the  execution  (a);  but  a  subsequent 
deed,  if  first  inrolled,  will  be  intitled  to  priority  (&). 

To  understand  the  provisions  as  to  protectorshipi  we 
must  recollect  that  though,  by  a  fine,  the  issue  might 
always  be  barred  at  pleasure,  a  common  recovery  (which 
alone  had  any  effect  as  regarded  those  in  remainder  or  re- 
version) was  ineffectual  when  suffered  by  a  tenant  in  tail 
not  having  an  estate  of  freehold  in  possession;  imless  he 
obtained  the  concurrence  of  the  person  in  whom  the  im- 
mediate freehold  was  vested  (c).  Now  this  check  would 
have  been  entirely  taken  off,  if  the  new  statute,  in  abolish- 
ing recoveries,  had  proceeded  simply  to  provide,  that  the 
tenant  in  tail  might,  in  future,  bar  all  parties  through  the 
medium  of  a  deed  inrolled.  But  it  was  not  the  design 
of  the  legislature  to  go  so  far.    The  restraint  in  question 

(y)  Sect.  40,  73.  And  by  ■«!t.41,  Ae  sUtuto  27  Hen.  8;  vidt  wp*  P* 

if  the  assaranoe  be  a  bargain  and  lale  493* 
it  will,  if  inrolled  in  due  time  in  the  (0  Sect  41. 

Court  of  Chancefy  according  to  this         (a)  Sect  74. 
act,  be  aa  valid  aa  if  it  had  been  in-  W  Ibid, 

tolled  within  the  time  praicribed  by         (0  Supra,  p.  527. 
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was  merely  the  accidental  consequence,  it  is  true,  of  the 
fiction  on  which  a  recovery  is  bmlt,  and  its  general  ten- 
dencies were  useless  and  injurious ;  but  it  happened,  on 
the  other  hand,  to  secure  one  important  object,  that  of 
affording  protection  to  &mily  settlements.  For  in  these, 
it  is  usual  to  limit  estates  in  remainder  to  the  sons  suc- 
cessively in  tail,  expectant  on  the  determination  of  the 
parent's  life  estate;  and  the  doctrine,  which  required  the 
concurrence  of  the  parent,  as  the  immediate  tenant  of  the 
freehold,  put  it  out  of  the  power  of  the  eldest  son  to 
defeat  the  settlement,  at  his  own  pleasure,  by  a  recovery, 
which  he  would  otherwise  have  always  been  in  a  condi- 
tion to  do,  as  soon  as  he  attained  the  period  of  majority. 
So  far,  therefore,  as  this  object  is  concerned,  it  was 
deemed  expedient  that  the  substitute  provided  by  the  act 
in  question  (when  used  for  the  purpose  of  a  common  reco- 
very, and  not  merely  as  a  fine,)  should  be  subjected  to  a 
check  of  the  same  description  as  the  recovery  itself; 
though,  as  a  general  rule,  the  concurrence  of  the  person 
seised  of  the  immediate  estate  of  freehold  is  no  longer  re- 
quired. The  specific  provision  to  which  we  here  refer(£0, 
is  to  the  following  effect ;  that  no  disposition  by  a  person 
who  is  tenant  in  tail  under  a  settlement,  shall  be  effectual 
under  the  act  to  bar  any  person  but  those  claiming  by 
force  of  the  entail,  unless  it  be  made  with  consent  of  the 
person  who  (within  the  meaning  of  the  act)  is  '*  owner*'  of 
the  first  estate  of  freehold  (or  for  years  determinable  on 
life  or  lives),  prior  to  the  estate  tml(e);  and  the  person, 
whose  consent  is  thus  required,  receives  accordingly  the 
appellation  of  protector  of  the  settlement.  This  provision, 
however,  it  is  material  to  remark,  is  expressly  confined  to 
the  case  where  the  prior  estate  is  created  by  the  same 
settlement  as  the  entail;  for  where  it  is  constituted  by  a 

(d)  Sect.  34.  "  IWw,  or  any  greater  estate,  not  being 

(e)  Sect  22.    The  words  of  the      "  an  estate  for  years,  prior  to  the  esute 
act  are,  "  any  estate  for  years  deter-      "  tail." 

*'  mioaUe  on  the  droppiog  of  a  life  or 
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difierent  assurance,  the  reason  on  which  the  protectorship 
is  founded  fails,  and  the  act  consequently  leaves  the  te* 
nant  in  tail  to  the  free  exercise  of  his  power  of  disposi- 
tion (/)• 

Where  an  assurance  is  executed  by  a  tenant  in  tail,  in 
such  form  and  with  such  attendant  ceremonies  as  the  act 
requires,  it  passes  an  indefeasible  estate  in  fee  simple 
absolute,  for  life,  or  years,  or  otherwise,  according  to  the 
nature  of  the  limitation.   But  if  it  be  executed  without  con- 
sent of  the  protector,  in  a  case  where  a  protector  exists,  its 
effect  is  to  bar  the  grantor  and  his  issue  in  tail,  only,  and 
the  rights  of  other  (^)  persons  claiming  in  expectancy  on 
the  estate  tail  are  not  affected.    An  assurance  purporting 
to  be  in  fee  simple  absolute,  will  therefore  in  such  case 
convey  no  more  than  a  base  fee  (A)  determinable  on  the 
failure  of  i88ue(t);  though  it  is  in  the  power  of  the  grantor, 
by  afterwards  obtaining  the  consent  of  the  protector,  and 
making  a  new  disposition  thereon,  to  enlarge  such  base 
fee  into  a  fee  simple  absolute  {k).    And  in  the  particular 
case,  when  for  want  of  the  protector's  consent,  such  base  fee 
is  created,  and  the  immediate  remainder  or  reversioa  in  fee 
happens  also  to  become  united  in  the  same  person  with  the 
base  fee,  the  latter  will  ip$ofacto^  and  without  any  such 
consent  or  new  disposition,  enlarge  into  a  fee  simple  ab-* 
solute  (/).     But  whether  the  bar  effected  be  general  or 
partial  only  in  its  nature,  it  is  to  be  understood  that  in  all 
cases  it  operates  without  prejudice  to  the  interests  of  cyther 
parties  not  claiming  by  force  of,  or  in  expectancy  upon, 
the  entail.    It  consequently  leaves  all  estates  prior  to  the 
estate  tail,  undisturbed(m). 

C/)  It  IS  tobe  obsenred  that  an  es-  to  be  considered  as  '*  created  by  die 

tate  created  by  appmntment,  under  a  settlement.'* 
power  in  the  letUenent  (sect.  I),  an         (g)  Sect  15, 34. 
estate  confirmed  or  restored  by  the  (A)  Section  1  of  the  act. 

settlement  (sect.  25),  an  esUte  reittlt-         (t)  Ibid, 
ing  to  the  settlor  (sect  22),  and  an  (k)  Sect  19,  36. 

estate  by  the  curtesy,  in  respect  of  the  (0  Sect  39. 

estate  tail,  or  of  any  prior  estate  created  (m)  Sect  1 6, 1 9. 

by  the  saote  settlement  (sect  22),  are 
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Although  in  general,  the  act  provides  that  the  *' owner"  of 
the  first  prior  estate  (being  of  the  kind  already  described) 
shall  be  the  protector  of  the  settlement,  yet  we  may  re- 
mark, that  there  are  many  cases  in  which  the  qualification 
for  the  protectorship  is  subject  to  more  specific  provision. 
For  first,  in  certain  cases  arising  before  31st  December, 
1833  (the  date  from  which  fines  and  recoveries  are 
abolished),  the  person,  who,  under  the  old  law,  would  have 
been  the  proper  party  to  make  a  tenant  to  the  prwcipe,  is 
now,  without  regard  to  any  other  rule  of  qualification,  to 
be  the  protector(n).  The  act  also  provides  that  the  first 
prior  estate  shall  not  avail  to  confer  the  protectorship,  on 
any  persons  who  take  that  estate,  as  lessees  at  a  rent, 
doweresses,  bare  trustees,  heirs,  executors,  administrators, 
or  assigns (o)  (with  the  exception,  however,  as  to  bare 
trustees,  of  such  as  under  any  settlement  made  before  the 
act,  would  have  been  the  proper  parties  to  make  a  tenant 
to  the  pracipe(p));  the  office  being,  in  every  case  of  ex- 
clusion, cast  upon  the  owner  of  the  next  estate  (if  any) 
qualified  to  constitute  a  protectorship  (9).  Nor  is  the 
creation  of  the  office  always  by  the  mere  act  of  law.  For 
the  settlor  himself  is  entitled,  in  the  settlement  creating 
the  entail,  to  appoint  any  person  or  persons  in  esse  (not  ex- 
ceeding three  in  number,  and  not  being  aliens,)  to  act  in 
this  capacity  (the  tenant  of  the  prior  estate  being  included 
in  the  number  or  not,  at  the  pleasure  of  the  settlor),  and 
also  to  insert  in  the  deed  a  power  for  the  substitution  of 
others,  in  the  event  of  the  death  or  retirement  of  those 
originally  nominated  (r). 

The  office  is  intended  to  be  in  every  case  a  personal  onej 
and  therefore  a  protector  does  not  lose  his  right  to  act  in 
that  capacity,  by  a  transfer  of  the  estate  in  virtue  of  which 
it  was  acquired,  whether  that  transfer  takes  place  by  his 
own  alienation  or  by  his  other  act  or  default  («).     But 

(n)  Sect  29.  30,  31.  (9)  Sect.  28. 

(0)  Sect  26,  27.  (r)  Sect.  32. 

(p)  Sect.  31.  («)  Sect.  22. 
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when  the  person  who  would  otherwise  be  protector  is  in- 
competent, by  reason  of  insanity^  the  Lord  Chancellor  (or 
other  person  deputed  to  exercise  the  royal  functions  with 
respect  to  idiots  and  lunatics)  is  to  become  jHotector  in 
his  stead';  and  where  he,  who  would  otherwise  be  protec- 
tor, is  disabled  by  treason  or  felony,  the  office  is  yestedin 
the  Court  of  Chancery,  to  which  latter  jurisdiction  it  is 
also  confided  in  some  other  particular  caBes(<).  A  married 
woman,  however,  is  competent  to  be  protector;  and  if  the 
prior  estate,  in  respect  of  which  she  becomes  so,  is  settled 
to  her  separate  use,  she  is  to  hold  the  office  independently 
of  her  husband,  but  where  not  so  settled,  in  conjunction 
with  him  only(tf ).  We  may  remark  too,  that  the  office  is 
in  every  case  of  a  purely  discretionary  character,  so  that 
the  protector  is  absolutely  free  from  all  control  in  its  ex- 
ercise, and  cannot,  even  by  his  own  previous  agreement, 
fetter  his  free  agency  on  this  subject  (x).  And  lastly, 
that  as  to  the  consent  which  it  is  thus  absolutely  in  his 
power  to  grant  or  to  withhold,  it  may  either  be  given  by 
the  same  instrument  which  makes  the  disposition,  or  by  a 
separate  one  to  be  executed  on  or  before  the  same  day 
with  the  other,  and  to  be  duly  inrolled(y).  But  when 
once  given,  it  is  incapable  of  being  revoked  (s). 

It  is  not  only  on  legal  estates  that  an  assurance  under 
the  statute  in  question  will  operate,  nor  in  respect  of  these 
only,  that  its  operation  was  required.  It  is  indeed  gene> 
rally  true,  that  equitable  interests  will  pass  by  any  instru- 
ment sufficient  to  indicate  the  intention  of  the  grantor; 
but  equitable  estates  entailed,  or  those  belonging  to 
married  women,  and  not  settled  to  their  separate  use,  are 
exceptions  to  the  rule,  and  cannot  be  transferred  by 
an  ordinary  conveyance.  It  was  consequently  the  prac- 
tice before  the  statute  passed,  to  convey  interests  of  the 
former  description  (to  which  alone  our  attention  is  now 

(0  Sect  33,  48.  (y)  Sect  42,  46. 

(ii)  Sect  24,  46,  79.  (s)  Sect  44. 

(x)  Sect  36, 37. 
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directed)  through  the  medium  of  fines  and  recoveries  (ja), 
which,  though  always  transacted  in  a  common  law  court 
(yiz.  the  Common  Pleas),  were  considered  in  equity  as  le- 
gitimate assurances  for  the  purpose.  Thus,  if  lands  were 
given  to  the  use  of  A.,  in  fee,  in  trust  for  B.  in  tail,  with 
remainder  over,  a  fine  levied  or  recovery  suffered  by  B.  in 
the  Common  Pleas,  was  recognized  in  the  courts  of 
equity,  as  a  bar  to  his  equitable  estate,  that  is  a  bar  to 
the  same  extent  to  which  the  same  assurance  would  have 
operated  on  a  legal  estate  of  the  same  description  (&). 
By  the  act  for  abolishing  fines  and  recoveries,  a  similar 
effect  now  belongs  to  the  substituted  assurance ;  the  word 
^'  estate*'  being  used,  throughout  its  provisions,  to  express 
**  an  estate  in  equity,  as  well  as  at  law"(c).  The  act  is 
also  framed  to  take  effect  not  only  on  actual  entails,  but 
upon  money  or  land  liable  to  be  converted  into  entailed 
estate.  This  happens  in  the  case  where  trustees  have 
been  directed  to  invest  money  in  land,  which,  when  pur- 
chased, is  to  be  settled  in  tail  for  the  benefit  of  a  certain 
party,  or  to  sell  land  and  to  invest  the  produce  in  like 
manner.  With  respect  to  trusts  of  this  description,  the 
statute  provides  that  all  the  clauses  it  contains  shall  be 
applicable  (so  far  as  circumstances  will  permit)  to  the 
monies  or  lands  so  to  be  invested,  in  the  same  manner  as 
they  would  apply  to  the  lands  to  be  purchased,  supposing 
the  same  to  be  actually  purchased  and  settled  conform- 
ably to  the  trust.  But  when  the  trust  fund  consists  of 
leasehold  estate,  or  of  money,  it  is  to  be  considered,  as  to 
the  person  in  whose  favour,  or  for  whose  benefit  the  dis- 
position is  to  be  made,  as  personal  estate,  and  any  dispo- 
sition of  it  by  the  intended  tenant  in  tail  must  be  made, 
not  by  a  conveyance  appropriate  to  the  passing  of  the 
realty,  but  by  mere  deed  of  assignment  inroUed  in  the 


(a)  5  Cruise  Dig.  301 ,  461.  £1.  636. 

(6)  Vide  Doe  r.  Ewart,  7  Ad.  &  (c)  Sect  1. 


538      BK.  II.  BIGHTS  OF  PBOPERTT. — PIRT  I.  THIKG8  RBAU 

High  Court  of  Chancery^  within  six  calendar  months  after 
the  execution(<i). 

As  the  power  of  disposition  given  by  this  act,  applies 
both  to  legal  and  equitable  interests,  so  it  extends  to  almost 
every  species  of  entailed  estate.  The  only  exceptions  ap- 
pear to  be  the  case  of  tenant  in  tail  after  possibiUtg  ofum 
extinct  {e\  and  those  who  by  the  34  k  35  Hen.  VIII.(/) 
or  any  other  act,  are  restrained  from  barring  their  estates 
tail  (gy 

11.  With  regard  to  the  second  object  comprised  in  the 
Fine  and  Recovery  Act,  it  contains  a  general  provision 
that  a  feme  covert  shall  be  as  competent  as  if  she  were  a 
feme  sole,  to  dispose  by  deed,  of  lands  of  any  tennre,  or  of 
money  subject  to  be  invested  in  the  purchase  of  lands,  and 
also  to  extinguish  any  estate  which  she,  or  she  and  her 
husband  in  her  right,  may  have,  or  any  power  which  may 
be  vested  in  her,  in  regard  to  lands  or  to  money  of  that 
description ;  provided  only  that  her  husband  shall  concur 
in  the  deed  (A),  and  that  upon  her  executing  the  same,  or 
afterwards,  she  produce  and  acknowledge  it  before  the 
proper  authorities  (i).  The  persons  before  whom  it  is  to  be 
acknowledged,  are  a  judge  of  one  of  the  superior  courts  at 
Westminster,  or  a  master  in  chancery,  or  two  of  the  per- 
petual or  special  commissioners  appointed  for  that  purpose, 
in  the  manner  directed  by  the  act;  and  they  are  directed, 
before  they  receive  the  acknowledgment,  to  examine  her 
apart  from  her  husband,  in  order  to  ascertain  her  free  and 


(d)  Sect  71. 

(e)  Sect.  18 ;  vide  rapra,  p.  244. 
By  HEliz.  c.  8,  a  recovery  suffered  by 
a  tenant  in  tail  of  this  description  was 
void  as  against  tboie  in  ravenion  or 
remainder,  if  saflfiMed  without  their 
consent. 

(/)  Sect.  18;  vide  supra,  p.  528. 
(g)  Among  these  acts,  Uie  1 1  Hen. 7, 
c.  20,  as  to  estates  tail  ex  pmviiione  viri, 


is  not  included.  Aa  to  fotoie  lettI^ 
menu  of  that  deseriptkm«  the  set  of  U 
Hen.  7  is  repealed ;  and  as toexiiliig 
settlements,  the  povrer  of  dispositioD  is 
to  be  eiercised  only  with  such  coo- 
sent  as  that  act  requires,  (sect  16, 
17). 

(h)  Sect.  77. 

(i)  Sect  79. 


J 
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voluntary  consent;  in  the  absence  of  which,  the  acknow- 
ledgment is  to  be  rejected,  and  the  deed  becomes,  as  far  as 
relates  toherexecution,yoid(iEr).  Supposing  the  acknowledg- 
ment, on  the  other  hand,  to  be  received,  an  official  memoran« 
dum  of  the  fSetct  is  to  be  written  on  the  foot  or  margin  of  the 
deed,  and  a  certificate  of  it  is  to  be  also  drawn  up  and  signed 
on  a  separate  piece  of  parchment,  and  verified  by  affi- 
davit ;  and  the  certificate  and  affidavit  are  then  to  be  filed 
of  record,  in  the  Court  of  Common  Pleas  at  Westminster. 
Until  so  recorded,  the  deed  will  have  no  efiect  as  regards 
the  party  under  coverture;  but,  when  the  record  is  com- 
plete, will  operate  to  affect  her  interest  (by  relation)  as 
firom  the  time  when  it  was  acknowledged.  When  the 
object  of  the  disposition  is  to  bar  the  estate  tail  of  a 
married,  woman,  the  same  course  of  proceeding  is  to  be 
observed  as  in  the  case  of  other  tenants  in  tail ;  and  the 
ceremony  of  acknowledgment  (with  all  its  attendant  forms) 
is  to  be  superadded  (/). 

The  proceedings  relative  to  acknowledgment  are  made 
subject,  as  to  some  of  their  details,  to  the  regulation  of  the 
Court  of  Common  Ple^s  at  Westminster  (m);  which  is  also 
empowered  by  order,  in  a  summary  way,  upon  the  appli- 
cation of  the  wife,  and  upon  such  evidence  as  to  the  court 
Bhall  seem  meet,  to  dispense  (in  every  case  where  it  shall 
appear  reasonable  to  do  so)  with  the  concurrence  of  the 
husband  in  her  acts(n),  whether  in  barring  an  estate  tail, 
or  executing  a  deed  for  any  other  purpose.  The  latter 
provision,  however,  is  made  with  an  express  saving  of 
such  rights  as  the  husband  may  possess,  independently  of 
the  act(o). 

Such  are  the  substitutes  now  provided  by  the  legislature, 

(k)  Sect  80.  Rales  (now  revoked)  of  Michaelmas, 

(0  Sect.  79.  1833. 

(m)  Sect  89.    The  Rules  of  the  (n)  Sect.  91.   The  court  has  power 

Court  of  Common  Fleas  under  thb  under  this  section,  to  autborin  her  to 

act  are  of  Hilary  and  Trinity  Terms,  dispose  of  copyftotd,  Ex  parte  Shirley, 

1834,  vide  10  Bing.  458  ',  1  Bing.  N.  1  Arnold,  484. 

C.  242.     There  had  been  previous  (o)  Sect.  91. 
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in  lieu  of  fine  and  recovery.  The  superiority  of  the  new 
methods  is  manifest  at  the  first  glance;  but  in  order  to 
obtain  a  clear  idea  of  the  extent  and  nature  of  the  reform 
which  has  been  effected,  it  will  be  useful  to  advert  to 
some  of  the  specific  points  of  difference  between  the  pre- 
sent and  the  former  system. 

The  most  obvious  improvement  is,  that  instead  of  ap- 
plying modes  of  assurance  altogether  peculiar  and  anoma- 
lousy  to  the  case  where  a  tenant  in  tail  or  a  married  woman 
is  the  conveying  party,  the  law  now  enables  them  to  pass 
their  interests  by  an  instrument  of  the  same  description 
(in  general)  as  is  used  in  other  alienations  of  real  estate, 
and  thus  establishes  a  greater  uniformity  in  the  methods 
of  conveyance.  Nor  is  this  a  benefit  of  small  amount; 
for  all  deviations  from  general  rule,  engender  difficulties, 
render  the  practice  of- the  law  less  certain,  and  powerfully 
promote  the  purposes  of  chicanery.  The  forms  recently 
introduced  possess  also  the  advantage  of  being  incompa- 
rably clearer  and  simpler  than  those  which  they  have  su- 
perseded. Considerable  subtlety  indeed  attends  a  con- 
veyance under  the  statute  of  uses;  but  it  is  to  be  recol- 
lected that  fines  and  recoveries  (when  taken  in  connection 
with  their  appendages,  the  deeds  to  lead  or  declare  the 
uses)  themselves  operated  as  conveyances  under  the  sta- 
tute; while  at  the  same  time  they  involved  a  fiction  of  the 
most  intricate  and  artificial  description,  finom  which  the 
substituted  assurances  are  actually  exempt.  To  this  it 
may  be  added  (and  the  point  is  by  no  means  of  subordi- 
nate importance)  that  the  substitutes  are  considerably 
less  expensive  than  their  predecessors,  the  charges  con- 
nected with  a  fine  or  recovery  (particularly  the  latter) 
having  been  so  high  as  to  form  one  of  the  most  prominent 
reasons  for  their  abolition.  To  pass  from  general  to  par- 
ticular considerations,  the  former  system  was  objection- 
able, finom  the  necessity  which  it  occasioned  of  creating  a 
tenant  to  thepracipe;  for  besides  the  inconvenience  of  be- 
ing obliged  to  make  an  actual  transfer  of  the  freehold,  for 
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this  purpose,  to  a  stranger,  it  frequently  happened  that 
parties  without  whose  concurrence  the  freehold  could  not 
be  effectually  conveyed,  were  by  some  mistake  not  joined 
in  the  proceedings,  or  refused  to  join  in  them,  or  could 
not  be  discovered  (p).  But  under  the  new  system,  all 
these  annoyances  are  by  a  neat  and  simple  arrangement, 
avoided,  while  the  only  real  benefit  resulting  from  the  an- 
cient practice,  is  at  the  same  time  effectually  secured. 
For  as  the  protector  is  always  constituted  by  the  same 
settlement  as  the  tenant  in  tail,  there  can  rarely  be  any 
difficulty  in  finding  him  out;  and  supposing  the  relation 
of  parent  and  child  to  exist  between  them  (as  will  usually 
be  the  case),  there  can  be  no  reason  to  fear  that  compli- 
ance will  be  refused  firom  an  unworthy  motive;  nor,  in 
case  of  compliance,  will  any  conveyance  to  a  stranger  be 
necessary,  the  mere  consent  of  the  protector  (given  in  due 
form)  being  all  that  the  act  requires.  It  ought,  lastly,  to 
be  mentioned  as  a  farther  recommendation  of  the  new  as- 
surances, that  they  are  capable  of  being  executed  at  any 
time  that  convenience  may  require;  in  which  respect  they 
differ  very  materially,  from  the  former  methods,  particu- 
larly that  of  recovery,  which  the  law  did  not  allow  to  be 
transacted,  except  during  the  terms;  for  as  it  is  at  those 
stated  times  only,  that  the  Court  of  Common  Pleas  is 
open,  some  of  the  proceedings  in  the  fictitious  suit  were 
necessarily  confined  to  the  same  periods ;  from  which  cir- 
cumstance it  frequently  resulted  that  the  death  of  parties 
would  intervene  to  prevent  the  intended  recovery,  and  de- 
feat for  ever,  the  purposes  which  it  was  designed  to  effec«- 
tuate(j). 

The  Fine  and  Recovery  Act,  to  which  our  attention  has 
been  hitherto  confined,  is  not  however  the  only  statute  by 

{p)  Vide  First  Real  Property  He-  and  Recovery  Act,  will  find  an  ample 

port,  p.  24.  and  lamiaous  diequisition  upon  it,  in 

(9)  The  reader  desironi  of  fttrther  the  fint  ? olame  of  Mr.  Hayet't  Intro- 
information  with  respect  to  the  Fine  duction  to  Confeyancing. 
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which  tenants  in  tail  and  married  women  have  been  re- 
lieved from  restriction  in  respect  to  the  power  of  ahening 
their  real  estate.  For  by  32  Henry  VIII.  c.  28,  a  tenant 
in  tail  may  make  a  lease  binding  on  his  issue  in  tail  (but 
not  on  those  in  remainder  or  reversion  (r),)  to  endure  for 
three  lives,  or  twenty«one  years;  and  a  husband  seised  in 
right  of  his  wife,  in  fee  simple  or  fee  tail,  may  also  demise 
in  like  manner  (provided  the  wife  joins  in  the  lease),  and 
bind  her  and  her  heirs  thereby  (#).  [[But  then  many  requi- 
sites must  be  observed,  which  the  statute  specifies,  other* 
wise  such  leases  are  not  effectual.  1.  The  lease  must  be  by 
indenture,  and  not  by  deed  poll,  or  by  parol.  2.  It  must 
begin  from  the  making,  or  day  of  the  making,  and  not 
at  any  greater  distance  of  time.  3.  If  there  be  any  old 
lease  in  being,  it  must  be  first  absolutely  surrendered,  or 
be  within  a  year  of  expiring.  4.  It  must  be  either  for 
twenty-one  years  or  three  lives,  and  not  for  both.  5.  It 
must  not  exceed  the  term  of  three  lives,  or  twenty-one 
years,  but  may  be  for  a  shorter  term.  6.  It  must  be  of 
corporeal  hereditaments,  and  not  of  such  things  as  lie 
merely  in  grant,  for  no  rent  can  be  reserved  thereout  b; 
the  common  law,  as  the  lessor  cannot  resort  to  them  to 
distrain.  7.  It  must  be  of  lands  and  tenements  most 
commonly  letten  for  twenty  years  past,  so  that  if  they 
had  been  let  for  above  half  the  time  (or  eleven  years  out 
of  the  twenty)  either  for  life,  for  years,  at  will,  or  by  copy 
of  court  roll,  it  is  sufficient.  8.  The  most  usual  and  cus- 
tomary feorm,  or  rent  for  twenty  years  past,  must  be  re- 
served yearly  on  such  lease.  9.  Such  leases  must  not  be 
made  without  impeachment  of  waste.  These  are  the 
guards  imposed  by  the  statute  (which  was  made  for  the 
security  of  farmers,  and  the  consequent  improvement  of 
tillage)  to  prevent  unreasonable  abuses  in  prejudice  of  the 
issue  or  the  wife:]]  and  to  such  restrictions  is  every  lease 
still  subject,  where  it  is  to  be  made  under  the  provisions 

(r)  2  Bl.  Com.  319.  (i)  Ibid. 
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of  this  statute.  But  the  fine  and  recovery  act,  in  giving 
increased  facilities  to  tenants  in  tail  and  femes  covert,  with 
respect  to  the  alienation  of  their  estates  in  general,  com- 
prises (as  we  have  seen)  (among  other  dispositions)  those 
by  way  of  lease;  and  seems  likely  therefore,  to  reduce  to 
a  great  extent,  the  practical  importance  of  the  statute  of 
Henry  VIII.,  by  rendering  it,  in  most  cases,  unnecessary  to 
resort  to  its  provisions. 


(    544    ) 


CHAPTER  XX. 


OF      DEVISES* 


The  modes  of  assurance  hitherto  exammed,  all  operate 
or  come  into  force  from  the  time  of  the  execution  of  the 
instrument  (a) ;  but  there  is  another  (and  it  is  the  last 
conveyance  of  an  ordinary  kind,  to  which  we  shall  have 
occasion  to  refer),  which  is  founded  on  a  different  prinr 
ciple,  namely,  a  devise  by  last  will  and  testament  (6).  For 
a  will  is  of  no  force  until  after  the  death  of  the  disposing 
party,  but  during  his  life  is  (in  the  language  of  the  law) 
merely  amhilatory^  that  is,  of  an  unsettled  and  fluctu- 
ating character.  Omne  testamentum  morte  cofuummatum 
est,  et  voluntas  testatoris  est  ambulatoria  usque  ad  nun''- 
tem(jc). 

A  vAll  or  testament  are  terms  generally  used  without  dis* 
tinction,  to  express  the  instrument  by  which  a  man  makes 
disposition  of  his  property,  after  his  death.  Testaments 
are  said,  both  by  Justinian (cf)  and  Sir  JSdward  Coke(e),  to 
be  so  called,  [[because  they  are  testatio  mentis ;  an  etymoa 
which  seems  to  savour  too  much  of  conceit,  it  being 
plainly  a  substantive  derived  from  the  verb  testari,  in  like 
manner  ^LBJuramentum,  incrementumy  and  others,  from  other 
verbs.  The  definition  of  the  old  Roman  lawyers  is  much 
better  than  their  etymology;  voluntcUis  nostra  justa  sern^ 

(a)  Shelford  on  Wills,  5.  perly  used  in  the  larger  lensfe  usigned 

(6)  The  term  eenvtyancet  ii  lome-  to  it,  in  the  present  work. 

times  applied  to  voluntary  alienations  (e)  2  Bl.  Com.  602. 

inter  vwot  exclusively,  and  so  as  not  (d)  Inst.  2, 10. 

to  include  wills.    But  iC^is  also  pro-         (e)  Co.  Litt.  112  b,  822  b. 
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£^tentia,  de  eo  quod  quia  post  mortem  suam  fieri  velit  (f) ; 
which  may  be  thus  rendered  into  English^  the  legal  de- 
claration of  a  man's  intentions,  which  he  wills  to  be  per- 
formed after  his  death.  It  is  called  sententia,  to  denote 
the  circumspection  and  prudence  with  which  it  is  sup- 
posed to  be  made;  it  is  voluntatis  nostrre  sententia,  be- 
cause its  efficacy  depends  on  its  declaring  the  testator's 
intention,  whence  in  England  it  is  emphatically  styled 
his  will ;  it  is  justa  sententia,  that  is,  drawn,  attested, 
and  published,  with  all  due  solemnities  and  forms  of  law ; 
it  is  de  eo  quod  quis  post  mortem  suam  fieri  velit,  because 
it  is  of  no  force  until  after  the  death  of  the  testator  (^).]] 
While  defining  a  will,  we  may  also  take  occasion  to  ex- 
plain the  term  codicil,  which  is  derived  from  the  Latin  co- 
dicillus  (importing  a  little  book  or  writing),  and  is  an  in- 
strument made  subsequently  to  the  original  will,  by 
which  its  dispositions  are  explained  or  altered  (h).  It  is 
subject,  in  general,  to  the  same  remarks  as  the  original 
instrument  itself,  of  which  indeed  it  is  considered  as  form- 
ing a  part(t);  so  that  what  may  be  laid  down  as  law  re- 
lating to  a  will,  may  be  taken  generally  as  applicable  also 
to  all  codicils  thereto  annexed  (A). 

With  respect  to  the  principle  on  which  a  disposition  by 
will  is  allowed,  [[we  have  more  than  once  observed,  that 
when  property  came  to  be  vested  in  individuals  by  the 
right  of  occupancy,  it  became  necessary  for  the  peace  of 
society,  that  this  occupancy  should  be  continued,  not  only 
in  the  present  possessor,  but  in  those  persons  to  whom 
he  should  think  proper  to  transfer  it,  which  introduced 
the  doctrine  and  practice  of  alienation.  But  these  pre- 
cautions would  be  very  short  and  imperfect  if  they  were 
confined  to  the  life  only  of  the  occupier,  for  then  upon  his 
death   all  his  property  would  again   become   common, 

(/)  Ff.28, 1, 1.  (fc)  In  the  new  Statute  of  Wills, 

(g)  2  B1.  Com.  500.  7  Will.  4  and  1  Vict.  c.  26,  the  term 

(A)  Ibid.  "  will"  is  to  be  taken  as  extending  td 

(t)  Ibid.  a  codicil  also;  sect.  1. 

YOL.  I.  N  N 
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[[and  create  an  infinite  variety  of  strife  and  confusion. 
The  law  of  very  many  societies  has  therefore  given  to  the 
proprietor,  a  right  of  continuing  his  property  after  his 
death,  in  such  persons  as  he  shall  naine(Z). 

Testaments  are  of  very  high  antiquity.  We  find  them 
in  use  among  the  ancient  Hebrews,  though  the  example 
usually  given  (m)  of  Abraham's  complaining,  that  ualess 
he  had  some  children  of  his  body,  hia  steward,  l^Uezer  of 
Damascus,  would  be  his  heir(9t);  will  be  hardly  thought 
quite  conclusive  to  show  that  he  had  made  him  so  by 
will.  And  indeed  a  lean^ed  writer  (o)  has  adduced  this 
very  passage  to  prove  that  in  the  patriarchal  age^  oio 
failure  of  children  or  kindred,  the  servants  born  ua4er 
their  mfister's  roof,  succeeded  to  the  inheritance  as  l^^irs 
at  law(p).  But  (to  omit  what  Eusebius  and  others  have 
related  of  Noah's  testament  made  in  writing^  and  wit- 
nessed under  his  seal^  whereby  he  disposed  of  the  who}^ 
world  (g),)  it  is  apprehended  that  a  much  more  autheati^ 
instance  of  the  early  use  of  testaments  may  be  found  in 
the  sacred  writings  (r),  wherein  Jacob  bequeaths  to  his  son 
Joseph  a  portion  of  his  inheritance,  double  to  that  of  lii^ 
brethren;  which  will,  we  find  carried  into  execution  many 
hundred  years  afterwards,  when  the  posterity  of  Joseph 
were  divided  into  two  distinct  tribes,  those  of  Ephrsum 
and  Manasseh,  and  had  two  several  inheritances  assigi\ed 
them;  whereas  the  descendants  of  each  of  the  other 
patriarchs  formed  only  one  single  tribe,  and  had  only  one 
lot  of  inheritance.  Solon  was  the  first  legislator  that  in- 
troduced wills  into  Athens  («),  but  in  many  other  parts  of 
Greece  they  were  totally  discountenanced (^).  In  Rome 
they  were  unknown  until  the  laws  of  the  twelve  tables 
were  compiled,  which  first  gave  the  right  of  bequeath- 
ing (ti);   and  among  the  Northern  nations^  particularly 

(0  Pufr.  L.  N.  lib.  4,  c.  10.  (9)  Seld.  de  Sacc.  £b.  c.  24. 

(m)  Barbeyr.  Puff.  4,  10,  4  ;  Go-  (r)  Gen.  c.  48. 

dolp.  Orph.  Leg.  1,1.  («)  Plutazdb  in  Vita  Soloo. 

(ti)  Geoesis,  c.  15.  (t)  Pott.  Aotiq.  1.  4,  c.  15. 

(0)  Taylor,  Elem.  Civ.  Law,  517.  (u)  Inst.  2. 22,  1. 
0>)  Vide  sup.  152. 
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[[among  the  Ger9ians(;r)y  testaments  were  not  received  into 
use.  And  this  variety  may  serve  to  evince  that  the  right 
of  making  wills  and  disposing  of  property  after  deaths  is 
merely  a  creature  of  the  civil  state  (y);  which  has  per- 
mitted it  in  some  countries,  and  denied  it  in  others;  and 
even  where  it  is  permitted  by  law,  it  is  subjected  to  dif- 
ferent formalities  and  restrictions  in  almost  every  nation 
under  heaven.]] 

In  this  country^  both  real  and  personal  property  have 
long  been  capable  of  transmission  by  will;  (the  latter,  in- 
deed, from  time  immemorial;)  and  a  recent  statute  (to 
which  we  shall  soon  have  occasion  more  particularly  to 
refer)  has  now  confirmed  and  somewhat  enlarged  this 
power,  and  placed  it,  for  the  future,  on  a  new  basis. 
As  regards  personal  estate,  however,  and  chattels  real 
(which  for  this  purpose  are  considered  as  personalty),  and 
also  as  relates  to  copyholds,  it  would  be  premature  to 
consider,  in  this  place,  the  law  of  testamentary  disposi- 
tion; and  we  shall  confine  our  present  inquiries  to  the 
nature  of  that  right,  as  it  affects  estates  of  freehold  dura- 
tion, and  tenure;  or,  as  it  is  commonly  expressed,  the  law 

of  devises. 

To  obtain  a  clear  idea  of  this  subject,  it  will  be  desir- 
able to  consider  under  separate  heads: — I.  The  power  of 
devise  itself,  to  what  persons  it  belongs,  and  to  what 
estates  and  interests  it  applies.  II.  The  solemnities  with 
which  the  will  containing  a  devise  must  be  executed,  and 
how  it  may  be  revoked  or  revived.  III.  The  rules  of 
construction  to  which  devises  are  subject.  IV.  Their 
operation  in  conveying  or  Umiting  real  estate. 

I.  As  to  the  power  of  devising,  [[it  seems  sufficiently 
clear  that,  before  the  Conquest,  lands  were  devisable  by 
will  (z).  But  upon  the  introduction  of  the  military  te- 
nures, the  restraint  of  devising  lands  naturally  took  place 

(x)  Tacit  de  Mor.  Germ.  20.  (0  Wright's  Ten.  173. 

ly)  Sup.  153  (  2B1.  Com.  13. 

mn2 
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\jLS  a  branch  of  the  feudal  doctrine  of  non-alienaUoD, 
without  consent  of  the  lord.]]  So  that  [[by  the  common 
law  of  England,  since  the  Conquest,  no  estate  greater 
than  for  term  of  years  could  be  disposed  of  by  testa- 
ment (a),  except  only  in  Kent  and  in  some  ancient  bo- 
roughs, and  a  few  particular  manors,  where  their  Saxon 
immunities  by  special  indulgence  subsisted  (6).  And 
though  the  feudal  restraint  on  alienation  by  deed  vanished 
very  early,  yet  this  on  wills  continued  for  some  centuries 
after,  from  an  apprehension  of  infirmity,  and  imposition 
on  the  testator  in  extremis,  which  made  such  devises  sus- 
picious (c).  Besides,  in  devises  there  was  wanting  that 
general  notoriety  and  public  designation  of  the  successor, 
which,  in  descents,  is  apparent  to  the  neighbourhood,  and 
which  the  simplicity  of  the  common  law  always  required 
in  any  transfer  and  new  acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doo 
trine  of  uses  as  a  thing  distinct  from  the  legal  estate  (d)f 
uses  began  to  be  devised  very  frequently(c);  and  the  de- 
visee of  the  use  could,  in  Chancery,  compel  its  execution. 
For  it  is  observed  by  Gilbert  (/),  that  as  the  Popish  clergy 
then  generally  sat  in  the  Court  of  Chancery,  they  con- 
sidered that  men  are  most  liberal  when  they  can  enjoy  their 
possessions  no  longer,  and  therefore  at  their  death  would 
choose  to  dispose  of  them  to  those  who,  according  to  the 
superstition  of  the  times,  could  intercede  for  their  happi- 
ness in  another  world.]]  But  by  the  effect  of  the  statute 
27  Henry  VIII.  c.  10,  these  uses  afterwards  became  legal 
estate,  which  was  not  devisable;  and  this  [[might  have 
occasioned  a  great  revolution  in  the  law  of  devises(jf),  had 
not  the  Statute  of  Wills  been  made  about  five  years  after, 

(a)  2  Inst.  7.  (e)  Plowd.  414. 

(6)  LitL  s.  167;  Co.  Litt.  111.  (/)  On  Devises,  7. 

(c)  Glao.  lib.  7,  c.  1.  (g)  Vide  Batler  and  Baker's  esse, 

(d)  The  expression  of  Blackstone  is  3  Rep.  25;  Artbur  v.  Bokenham,  H 
*'a  thing  distinct  from  the  land,"  Mod.  148;  Wyndham  v.  ChetfTiKi, 
which  scarcely  conveys  the  idea  in-  Burr.  420. 

tended. 
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[[viz.  32  Hen.  VIII.  c.  1  (explained  by  34  &  36  Hen.  VIII. 
c.  5),  which  enacted,  that  all  persons  being  seised  in 
fee  simple  (except  feme-coverts,  infants,  idiots,  and  per- 
sons of  non-sane  memory),  might,  by  vi^ill  and  testament  in 
writing,  devise  to  any  other  person,  except  to  bodies  cor- 
porate, two-thirds  of  their  lands,  tenements,  and  heredi- 
taments, held  in  chivalry,  and  the  whole  of  those  held  in 
socage,  which]  afterwards  [[through  the  alteration  of 
tenures  by  the  statute  of  Charles  II.,  amounted  to  the 
whole  of  their  landed  property,  except  their  copyhold.]] 

A  devise  under  these  statutes  took  effect,  not  only  upon 
legal  estate,  but  upon  equitable ;  which  indeed  will  pass 
under  any  form  of  conveyance  applicable  to  the  former 
species  of  interest.  The  statutes  did  not,  however,  apply 
to  the  chattels  of  the  testator,  whether  consisting  of  terms 
of  years  in  land,  or  of  chattels  personal,  for  these  might 
pass  by  will,  before  (A):  as  we  shall  have  occasion  to  show 
more  particularly,  in  a  subsequent  part  of  the  work.  And 
even  with  respect  to  a  freehold  interest,  a  devise  under 
these  statutes  was  inoperative,  unless  it  belonged  to  the 
testator,  at  the  time  of  executing  the  will;  so  that  after- 
acquired  lands  were  incapable  of  passing  under  such  de- 
vise; and  if  the  testator  was  desirous  of  including  them  in 
his  testamentary  dispositions,  a  new  will  or  codicil,  or  a 
re-execution  of  the  existing  will,  was  required  for  the  pur- 
pose (i). 

It  may  also  be  remarked,  that  as  to  the  persons 
capable  of  becoming  devisees,  the  statutes  made  an  ex- 
press exception  of  corporations,  which  was  done  to  pre- 
vent the  extension  of  gifts  in  mortmain  {k).  Afterwards, 
indeed,  it  was  held,  that  a  devise  to  a  corporation  for  a 
charitable  use  was  valid,  as  operating  in  the  nature  of  an 

(h)  2  Bl.  Com.  374.  8  Ad.  &  £1.  14.    But  after-acquired 

(t)  2  Bl.  Com,  378 ;  Arthur  v.  penonal  estate  has  been  always  ca- 

Bokenham,  ubi  supra  ;  I^ngfonl  v.  pable  of  passing  uuder  a  will. 

pUt,2P.Wros.629iMarstooo.Roe,  {k)  2BUCom.375;  videsup.42]. 
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appointmenty  rather  than  a  beque8t(/).  But  we  have  had 
occasion  in  another  place  (m)  to  advert  to  the  statute  9 
Oeo.  II.  c.  36^  by  which  devises  to  charitable  uses  are 
now  generally  made  void,  and  which  has  consequently 
rendered  that  decision,  and  some  others  of  the  same  ten-- 
dency(n),  less  material. 

Such  was  the  state  of  the  law  with  respect  to  the  power 
of  devising  (or  transmitting  real  property  by  will),  at  the 
time  of  the  passing  of  the  new  act,  7  Will.  IV.  &  1  Vict,  c.26 ; 
and  thus  it  still  stands  with  respect  to  ail  wills  made 
before  1st  January,  1838;  but  as  to  all  others,  the  statute 
just  mentioned  has  repealed  the  former  enactments,  mak- 
ing, in  lieu  of  them,  a  new  and  more  ample  provision.  It 
enacts  (o),  that  it  shall  be  lawful  for  all  persons  (except 
infants  under  twenty-one  and  married  women(p))  to  dis- 
pose by  will  of  all  their  real  and  personal  estate  (9),  either  at 
law,  or  in  equity,  to  which  they  shall  be  entitled  at  the  time 
of  their  deaths,  and  which,  but  for  such  disposition,  would 
pass  to  the  heir  at  law  or  to  the  personal  representative ; 
and  it  expressly  extends  the  same  power  to  all  their  es- 
tates pur  outer  vie,  and  to  all  their  contingent,  executory^ 
or  jother  future  interests,  and  even  their  rights  of  entry 
upon  land;  which  latter  subject  was  previously  considered 
as  incapable  of  being  devised  (r).  The  power  is  also  ex- 
pressly extended  to  after-acquired  lands,  by  a  provision 


(0  2  ni.  Com.  376. 

(m)  Supra,  428. 

(fi)  2  Bl.  Com.  375. 

(o)  Sect.  3.  . 

(p)  Sect.  7,  8.  The  8th  section 
provides  that  no  will  by  a  married  wo* 
man  shall  be  valid  except  such  as 
might  have  been  made  by  a  married 
woman  before  the  passing  of  the  act. 
Before  the  act  a  married  woman  could 
not  in  general  dispose  of  land  by  will, 
Forse  and  Hembling*8  case,  4  Rep. 
60  b ;  but  might  do  so  under  a  power 
expressly  conferred  on  her  for  the  pur- 
pose, vide  sup.  p.  443. 


(9)  "  Real  estate"  is  to  be  andcr* 
Blood  in  this  act  as  extending  to  aU 
hereditaments  of  whatever  tenure,  and 
whether  corporeal,  incorporeal,  or  per- 
sonal, and  to  every  estate,  right,  or 
interest  therein,  other  than  a  chattel 
inteiest;  and  "  personal  estate*'  toaU 
property  whatsoever  which  by  law  de- 
volves upon  the  executor  or  adminis- 
trator.— Sect.  1. 

(r)  Doe  V.  Tomkinson,  2  Man.  & 
Sel.  165;  Roe  v.  Jones,  1  H.B1.30  ; 
3  T.  R.  88 ;  Goodright  v.  Forroter,  8 
East,  552. 
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that  all  real  and  personal  estate  to  which  the  testator  is 
entitled  at  the  time  of  his  death,  shall  pass,  notwithstand- 
ing that  he  may  become  entitled  to  the  same  subse- 
quently to  the  execution  of  his  will(«);  and  it  is  farther 
to  be  remarked,  that  as  to  the  person  capable  of  taking 
by  deyise,  there  is  no  exception  (as  under  the  former  sta- 
tutes) of  corporations;  so  that  a  deyise  to  a  body  corpo- 
rate will  now  be  valid;  subject  of  course  to  the  prohibition 
of  9  Greo.  IL  c.  26,  as  to  a  devise  to  charitable  uses,  and 
subject  also  to  the  enactments  of  the  statutes  of  mortmain, 
by  which  corporations  are  required  to  obtain  the  crown's 
licence^  to  enable  them  to  become  the  holders  of  land  {t), 

II.  With  respect  to  solemnities.  When  the  former  statute 
of  wills  had  for  the  first  time  given  efficacy  to  devises  [^in- 
numerable frauds  and  perjuries  were  quicklyintroduced^(u), 
which  can  excite  no  surprise  when  we  consider  that  bare 
notes,  in  the  handwriting  of  another  person,  then  became 
good  wills  within  the  statute  (or),  if  only  published  as  such, 
that  is,  declared  by  the  testator  to  be  intended  to  operate 
as  his  will  and  testament.  For  except  publication  {y\ 
no  other  ceremony  had  been  essential  to  a  written  will  of 
personalty,  before  the  statute  passed;  and  the  statute 
itself  prescribes  no  particular  solemnity  in  reference  to  a 
devise  of  real  estate,  except  that  it  requires  the  will  to 
be  in  writing.  [[To  remedy  which,  the  Statute  of  Frauds 
and  Perjuries,  29  Car.  II.  c.  3,  directed  that  all  devises 
of  lands  and  tenements  should  not  only  be  in  writing, 
but  signed  («)  by  the  testator  or  some  other  person,  in  his 
presence,  and  by  his  express  direction,  and  be  subscribed, 
in  his  presence,  by  three  credible  witnesses.  And  a  so- 
lemnity nearly  similar  was  requisite  for  rersoking  (a)  a  de- 

(i)  Sect.  3 ;  Manton  v.  Roti,  8  Ad.  (s)  As  to  signing  by  mark,  vide 

&  Ell.  14.  Baker  v.  Denning,  8  Ad.  &  Ell.  94. 

(0  Vid.  sup.  p.  427.  (a)  As  to  revocation  by  burning, 

(it)  2  Bl.  Com.  376.  Doe  v.  Harris,  6  Ad.  &  £11.  209 . 

(r)  Ibid.  8  Ad.  &  Ell.  1 ;  Bibb  v.  Thomas,  2  w'. 

{y)  As  to  this  requisite,  vide  Doe  V.  Bla.  1043. 
Sir  F.  Burdett,  4  Ad.  Ac  £1. 14. 
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[[vise  by  writing,  though  the  same  might  be  also  revoked 
by  the  burning,  cancelling,  tearing,  or  obliterating  thereof 
by  the  devisor,  or  in  his  presence,  and  with  his  consent]] 
(if  done  animo  revocandi)  (&),  [[as  likewise  impliedly^  by 
any  new  modification  of  the  interest  of  the  devisor,  in  the 
estate  devised  (c),  [[or  by  such  a  great  and  entire  alteration 
in  his  circumstances  as  arises  from  marriage  and  the  birth 
of  a  child  {d)^,  or,  in  case  of  a  woman,  marriage  only  (e). 
[[In  the  construction  of  this  last  statute,  it  had  been  ad- 
judged that  the  testator's  name,  written  with  his  own 
hand  at  the  beginning  of  his  will,  as  ''  I  John  Mills  do 
make  this  my  last  will  and  testament,"  was  a  sufficient 
signing]]  within  the  Statute  of  Frauds,  if  so  intended  by  the 
testator  (/).  [[It  had  also  been  determined,  that  though 
the  witnesses  must  all  see  the  testator  sign,  or  at  least 
acknowledge  the  signing,  yet  they  might  do  it  at  different 
times  (^);  but  that  they  must  all  subscribe  their  names 
as  witnesses  in  his  presence,  lest  by  any  possibility  they 
should  mistake  the  instrument  (A).  And  in  one  case  de- 
termined by  the  Court  of  King's  Bench  (i),  the  judges 
were  extremely  strict  in  regard  to  the  credibility,  or  rather 
the  competency,  of  the  witnesses,  for  they  would  not  allow 
any  legatee,  nor,  by  consequence,  a  creditor,  where  the  le- 
gacies and  debts  were  charged  on  the  real  estate,  to  be  a 
competent  witness  to  the  devise,  as  being  too  deeply  con- 
cerned in  interest,  not  to  wish  the  establishment  of  the 
will ;  for  if  it  were  established,  he  gained  a  security  for 
his  legacy  or  debt  from  the  real  estate,  whereas  otherwise 
he  had  no  claim  but  on  the  personal  assets.  This  determi- 
nation, however,  alarmed  many  purchasers  and  creditors, 

(6)  Bttrtenshaw  o.  Gilbert,  Cowp.      R«p.  60  b. 
52 ;  Doe  v.  Perkes,  3  B.  &  Aid.  489.         (/  )  2  BI.  Com.  by  Chitty,  376, 

(c)  Sparrow  v.  Hardcastle,  3  Atk.      n.  (6). 

802;  Williams  v.  Owens,  2  Ves.  j.  (g)  Freem.  486;  2  Ch.  Ca.  109 ; 

599 ;  4  Real  P.  R.  24.  Pr.  Cb.  185. 

(d)  2  Bl.  Com.  376;   Mareton  v.  (h)  Longford  v.  Eyre,  I  P.  Wms. 
Roe/s  Ad.  &  EU.  14.  740. 

(e)  Forte  and  Hembling's  case,  4  (t)  Holdfastv.  Dowsing,  Stra.  1253. 
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[[and  threatened  to  shake  most  of  the  titles  in  the  kingdom, 
that  depended  on  devises  by  will.  For  if  the  will  was 
attested  by  a  servant  to  whom  wages  were  due,  by  the 
apothecary  or  attorney  whose  very  attendance  made  them 
creditors,  or  by  the  minister  of  the  parish  who  had  any 
demand  for  tithes  or  ecclesiastical  dues  (and  these  are  the 
persons  most  likely  to  be  present  in  the  testator's  last  ilU 
ness);  and  if,  in  such  case,  the  testator  had  charged  his 
real  estate  with  the  payment  of  his  debts,  the  whole  will 
and  every  disposition  therein,  so  far  as  related  to  real 
property,  was  held  to  be  utterly  void.  This  occasioned 
the  statute  25  Geo.  II.  c.  6,  which  restored  both  the  com* 
petency  and  the  credit  of  such  legatees,  by  declaring  void 
all  legacies  given  to  vdtnesses,  and  thereby  removing  all 
possibility  of  their  interest  affecting  their  testimony.  The 
same  statute  likewise  established  the  competency  of  ere* 
ditors,  by  directing  the  testimony  of  all  such  creditors  to 
be  admitted,  but  leaving  their  credit  (like  that  of  all  other 
witnesses)  to  be  considered  on  a  view  of  all  the  circum- 
stances by  the  court  and  jury  before  whom  such  will  should 
be  contested.  And  in  a  much  later  caseCA),  the  testimony 
of  three  witnesses,  who  were  creditors,  was  held  to  be 
sufficiently  credible,  though  the  land  was  charged  for  the 
payment  of  debts,  and  the  reasons  given  on  the  former 
determination  were  said  to  be  insufficient.]] 

But  now  as  to  all  wills  except  those  made  before  1st 
January,  1838  (/),  the  former  provisions  as  to  execution  and 
attestation  are  repealed  (m);  and  it  is  enacted  (n)  that  no 
will  (with  the  exception  of  those  made  as  to  personal  estate 
by  soldiers  and  seamen  in  certain  cases,  as  provided  for 
by  former  statutes  (o) )  shall  be  valid,  unless  it  shall  be  in 

(k)  M.  31  Geo.  2;  Wynham  v.  (m)  Sect.  2. 

Chetwjnd,  Buir.  414.  (n)  Sect.  9, 11, 12. 

(0  Vide  fleet.  34.    By  this  section  (o)  Statute  of  Frauds,  29  Car.  2, 

every  will  re-executed  or  re-published  c  3  ;   11  Geo.  4  &  1  Will.  A,  c.  20  ; 

or  revived  by  any  codicil,  shall  for  the  vide  2  Bl.  C.  500 ;  Shelford's  Wills, 

purposes  of  the  act  be  deemed  to  have  77.     Which  latter  work  contains  a 

been  made  at  the  time  when  so  re-  very  foil  and  useful  exposition  of  the 

executed,  re-published,  or  revived.  new  statute  of  wills. 
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writing,  and  signed  at  the  foot  or  end  thereof  by  the  tes- 
tator,  or  some  other  person,  in  his  presence,  and  by  his 
direction;  such  signature  being  also  made  or  acknow- 
ledged by  him,  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  attesting 
and  subscribing  the  will  in  his  presence.  Where  these 
requisites,  however,  are  complied  with,  no  other  is  now 
imposed  by  law  ( p) ;  and  the  statute  expressly  enacts  that 
no  publication  other  than  is  implied  in  the  execution  so  at- 
tested, shall  in  future  be  necessary. 

The  former  provisions  with  respect  to  the  competency 
of  witnesses  having  an  interest,  are  also  repealed  as  to 
wills  taking  effect  under  the  new  law  {g) ;  and  the  new 
enactments  on  this  subject,  are,  first,  that  in  case  of  the 
incompetency  of  any  attesting  witness,  the  will  shall  not, 
on  that  account,  be  invalid ;  secondly,  that  any  beneficial 
gift  or  appointment  by  the  will  to  an  attesting  witness, 
or  to  the  husband  or  wife  of  an  attesting  witness,  (ex- 
cept a  charge  for  payment  of  debts)  shall  be  void,  and 
the  evidence  of  the  witness  admissible ;  thirdly,  that  where 
land  is  charged  by  the  will  with  payment  of  debts,  and  the 
creditor,  or  husband  or  wife  of  the  creditor,  is  an  attest* 
ing  witness,  such  witness  shall  nevertheless  be  competent; 
fourthly,  that  no  person  shall  be  incompetent  on  account 
of  his  being  an  executor  of  the  wilL 

As  to  revocation  also,  the  former  law  is  altered ;  and  it 
is  provided  that  every  will  taking  effect  under  this  act, 
shall  be  revoked  by  the  marriage  alone  of  the  testator  or 
testatrix,  unless  such  will  was  made  in  exercise  of  a  power 
of  appointment,  and  in  a  case  where  the  estate  wotdd  not 
have  passed,  in  default  of  appointment,  to  his  or  her  repr&> 
sentatives  (r) ;  but  that,  on  the  other  hand,  no  will  ''shall  be 

(p)  Aftpointnuntt  by  will  undir  a  aect.  10.  As  to  tba  prior  law  wilhre- 
power,  are  to  be  executed  and  attested      spect  to  attestation  in  nich  cases. 


in  the  same  manner  with  other  wills  $      Doe  v.  Sir  F.  Burdett,  4  Ad.&  El»  1 K 
even  where  other  solemnities  have  been  (f)  Sect  14, 16»  16, 17. 

prescribed  by  the  donor  of  the  power;         (r)  Sect.  18» 


OBAP.  XX. — OP  DBYISBS.  666 

**  revoked  by  any  presumption  of  an  intention  on  the  ground 
**  of  an  alteration  in  circumstances  («)/*  nor  in  any  other 
manner,  except  by  marriage  as  aforesaid,  or  by  another 
will  or  codicil  or  some  writing  of  revocation,  executed  like 
a  will,  or  by  burning,  tearing,  or  otherwise  destroying  it 
{animo  revocandi)  by  the  testator,  or  some  person  in  his 
presence,  and  by  his  direction  (^);  and  that,  except  such 
acts  as  these,  no  act  whatever  subsequent  to  its  execution 
shall  prevent  its  taking  effect  on  any  estate  which  the 
testator  shall  have  power  to  dispose  of,  at  his  death  («). 
With  respect  to  obliteration  or  other  alteration  made  after 
execution,  it  is  in  like  manner  provided  that  they  are  to 
have  no  effect  (where  the  original  meaning  can  still  be 
deciphered)  unless  executed  with  the  same  ceremonies  as 
the  will  itself,  though  it  will  be  sufficient  if  the  signature 
ef  the  testator,  and  the  subscription  of  the  witnesses,  be 
made  opposite  or  near  the  part  altered,  or  at  the  ibot  or 
end  of  some  memorandum  written  on  the  will,  and  re- 
ferring to  the  alteration  (or).  And  so  when  a  will  is  once 
revoked,  it  is  not  to  be  revived  otherwise  than  by  re-exe- 
cution of  the  original,  or  by  a  codicil  duly  executed,  and 
showing  an  intention  of  revival  (jf). 

III.  With  respect  to  the  construction  of  devises,  they 
are  subject,  in  a  great  measure,  to  the  same  rules  of  inter- 
pretation as  apply  to  conveyance  by  deed  (z) ;  but  as  in 
making  a  will,  a  party  is  supposed  to  be  i7U}ps  consilii  (a), 
there  are  instances  in  which  the  law  will  carry  his  intended 
limitations  into  effect,  though  the  words  used  would  be  in- 
sufficient for  the  purpose  in  a  deed  (6).  Thus  by  devise 
\jBL  fee  may  be  conveyed  without  words  of  inheritance  (c), 
and  an  estate  tail  without  words  of  procreation  (i2),]]  pro- 
vided that  other  words  be  used  sufficient  to  indicate  the 

(t)  Sect  19.  (t)  Vide  tupm,  p.  309. 

(I)  Sect  20.  (a)  2  Bl.  Com.  172. 

(tt)  Sect.  23.  (6)  Co.  Litt  by  Butl.  272 1,  d.  (1). 

(or)  Sect  21.  (e)  Vide  tapra,  p.  224. 

(y)  Sect  22.  (cf)  Supn»  p.  232. 
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design,  though,  in  conveyances  by  deed,  the  case,  as  we 
have  seen,  is  otherwise.  [[So  an  estate  may  pass  by  mere 
implication,  without  any  express  words  to  direct  its 
course.  As  where  a  man  devises  lands  to  his  heir  at  law, 
after  the  death  of  his  wife.  Here  though  no  estate  is 
given  to  the  wife  in  express  terms,  yet  she  shall  have  an 
estate  for  life  by  implication  (e);  for  the  intent  of  the  tes- 
tator is  clearly  to  postpone  the  heir,  until  after  her  death; 
and  if  she  does  not  take  it,  nobody  else  can.  So  also 
where  a  devise  is  of  Blackacre  to  A.,  and  of  Whiteacre  to 
B.  in  tail,  and  if  they  both  die  without  issue,  then  to  C.  in 
fee.  Here  A.  and  B.  have  cross  remainders  by  implica- 
tion, and  on  the  iailure  of  cither's  issue,  the  other  or  his 
issue  shall  take  the  whole,  and  C.'s  remainder  over  shall 
be  postponed  till  the  issue  of  both  shall  fail(/).  But 
where  any  implications  are  allowed,  they  must  be  such  as 
are  necessary,  or  at  least  highly  probable,  and  not  merely 
possible  implications  {g)^ 

A  will  also  is  subject  to  a  less  strict  rule,  than  a  convey- 
ance by  deed,  in  respect  of  the  description  of  the  thing 
granted.  Thus,  if  I  convey  my  house  by  deed,  without 
any  specification  of  land,  no  land  can  pass,  (as  we  have 
seen,)  except  the  orchard,  garden,  and  curtilage  (A) ;  but 
the  question  what  shall  pass  by  the  devise  of  a  house  (or 
a  house  "  with  the  appurtenances")  is  purely  a  question 
of  intention,  to  be  determined,  like  other  points  of  con- 
struction, by  the  tenor  of  the  whole  will.  A  devise  in 
either  form,  may,  under  special  circumstances,  have  the 
effect  of  passing  adjacent  land  or  buildings  (i)- 

There  are  also  some  particular  points  of  construction  es- 
tablished by  parliamentary  enactment,  with  regard  to  de- 
vises. For  the  former  state  of  the  law  upon  these  points, 
as  settled  by  judicial  decisions,  being  deemed  unsatisfac- 
tory, it  was  thought  fit  in  the  recent  statute  of  wills,  before 

(e)  H.  13  Hen.  7.22  ;  I  Vent.  376.  {g)  Vaugh.  262. 

(/)  Freem.  484.    A»  tocrost-re-         (fc)  Videsuprt,  p.  449. 
maiDders«  vide  sup.  p.  326.  (I)  2  Saand.  by  Wmi.  401 ,  d.(2). 
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referred  to,  to  regulate  them  for  the  fiiture  upon  different 
principles.  The  act,  however,  it  must  be  recollected,  does 
not  extend  to  wills  executed  before  Ist  January,  1838, 
which  consequently  remain  subject,  in  respect  of  the  same 
questions,  to  the  former  rules  of  interpretation.  The  points 
to  which  we  refer  are  principally  as  follows. 

1.  As  the  dispositions  made  by  a  testator  cannot  take 
effect,  and  are  not  intended  to  tsdce  effect,  till  after  his 
death,  it  has  oft;en  become  a  question  whether  in  his  de- 
scription of  the  property  devised,  or  of  the  persons  in 
whose  favour  he  devises,  he  shall  be  considered  as  refer- 
ring to  the  state  of  things  which  exists  when  he  executes 
his  will,  or  to  that  which  may  exist  at  the  time  of  his 
death.  As  to  bequests  of  personal  estate,  the  rule  has 
been,  that  the  will  speaks  as  at  the  time  of  death ;  but 
in  devises  of  the  realty,  the  opposite  construction  has  ob- 
tained, and  the  will  has  been  held  to  speak,  in  general,  as 
at  the  time  of  its  execution  (A).  But  the  new  act  has  now 
assimilated  the  construction  of  devises  upon  this  point,  to 
that  of  personal  bequest;  for  it  provides  ^^  that  every  will 
'^  shall  be  construed,  with  reference  to  the  real  estate  and 
**  personal  estate  comprised  in  it,  to  speak  and  take  effect 
*'  as  if  it  had  been  executed  immediately  before  the  death 
**  of  the  testator,  unless  a  contrary  intention  shall  appear 
"  by  the  will(Z)." 

2.  Though  (as  before  observed)  an  estate  in  fee  is  al- 
lowed to  pass  by  devise,  without  apt  words  of  inheritance, 
provided  there  be  other  expressions  to  show  the  testator's 
intention  to  confer  a  fee,  yet,  prior  to  the  late  act,  a  long 
train  of  judicial  decisions  had  established  that  a  mere  de- 
vise of  house  or  land  would  not  suffice  to  indicate  that 
intention,  but  would  confer  only  an  estate  for  life.  Thus, 
if  I  were  seised  in  fee  of  a  house  at  A.,  and  devised  my 
house  at  A.  to  B.  and  his  heirs,  or  devised  it  to  him  vnth 
equivalent  words,  expressive  of  an  intention  that  he  should 

{k)  Vide  Lomftz  «.  HoliDden,  1      by  Jannan. 
Vei.  sen.  295;  Pow.  Dev.  307,  (n.),  (0  Sect  24. 
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take  my  whole  estate  therein,  the  house  would  pass  to 
him,  in  either  case,  in  fee;  but  if  I  devised  to  him  my  house 
at  A.,  without  adding  and  his  Aeips,  or  using  such  other 
equivalent  words  as  above-mentioned,  he  would  take 
an  estate  in  it  for  his  life  only(f»).  This  rule  had  al* 
ways  given  much  dissatisfaction,  {is  establishing  a  ooik 
struction  contrary  to  that  which  oommoq  sense  presumes 
to  be  the  real  intention  of  the  party(n)|  and  by  the  new 
ael,  it  is  ace<Mtdingly  provided,  '^  that  where  any  real  estate 
^  shall  be  devised  to  any  person  without  any  words  of  limi* 
^  tation,  such  devise  shall  be  construed  to  pass  the  fee 
<^  simple,  or  other  the  whole  estate  or  interest  which  the  tes* 
**  tator  had  power  to  dispose  of  by  will,  in  such  real  estate, 
^*  unless  a  contrary  intention  shall  appear  by  the  wiU(o)." 
3.  In  devises  to  trtuiees,  it  had  been  a  general  rule  prior 
to  the  new  Statute  of  Wills,  that  though  no  words  of  iiH 
heritance  were  used  in  the  Umitation  to  them,  yet  they 
should  take  such  an  estate  (even  to  the  extent  of  the 
whole  fee),  as  might  be  necessary  to  enable  them  to  per- 
form the  purposes  of  the  trusts;  but  the  question  often 
arose,  whether  in  particular  instapces  they  would  take  the 
fee,  or  a  less  estate,  and  if  the  fee,  whether  it  would  be 
determinable  or  not  when  the  trusts  were  satisfied  (j^). 
But  by  this  act,  a  rule  of  construction  k  laid  down,  by 
which  the  subject  will  be  hereafter  governed }  it  being 
provided,  ^^  that  where  any  real  estate  (other  than  or  not 
'^  being  a  presentation  to  a  church)  shall  be  devised  to 
**  any  trustee  or  executor,  such  devise  shall  be  construed 
'<  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
"  terest  which  the  testator  had  power  to  dispose  of  by 
**  will  in  such  real  estate,  unless  a  definite  term  of  years, 
'*  absolute  or  determinable,  or  an  estate  of  fireehoU  shall 
^^  thereby  be  given  to  him  expressly,  or  by  imphcatioiiA?) 

(m)  Roe  V.  Blaclwn*  Cowp.  2S6 ;  (0)  Ssct.  28« 

Silvey  v.  Howard,  6  Ad.  &  £1.  253.  (p)  Doe  v.  Ewart.  7  Ad.  &  £1. 66« ; 

(n)  DeoDe  V.  Page,  1 1  huA,  606.  Do«  v.  EdUn.  4  Ad.  ^  EU  SS2. 

(n.).  (9)  StPt.  3(X 
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And  farther^  '*  that  where  any  real  estate  shall  be  devised 
*^  to  f^  trustee,  without  any  express  limitation  of  the  estate 
**  to  be  taken  by  such  trustee,  and  the  beneficial  interest 
*^  in  such  real  estate,  or  in  the  surplus  rents  and  profits 
'^  thereof^  shall  not  be  given  to  any  person  for  life,  or  such 
''  beneficial  interest  shall  be  given  to  any  person  for  life, 
^'  but  the  purposea  of  the  trust  may  continue  beyond  the 
^  life  of  such  person,  such  devise  shall  be  construed  to 
*^'  vest  in  such  trustee  the  fee  simple,  or  other  the  whole 
**  l^al  estate  which  the  testator  had  power  to  dispose 
*^  of  by  will,  in  such  real  estate,  and  not  an  estate  deter- 
^  minable  when  the  purposes  of  the  trust  shall  be  satis* 
<*  fied(r)/' 

4.  If  in  the  interval  between  the  execution  of  a  will, 
and  the  death  of  the  testator,  one  of  the  objects  of  his 
bounty  dies,  the  devise  to  the  party,  will,  by  the  general 
rule  of  law,  lapse^  that  is,  fail,  and  take  no  effect,  and  the 
subject-matter  of  it  will  be  considered  as  not  disposed 
of  by  the  will.  This  rule  had,  till  lately,  applied  to  all 
cases  without  distinction ;  but  where  the  party  dying  left 
children,  it  wfis  sometimes  attended  with  peculiar  hard- 
ship (s)^  !por  if  there  were  a  devise  to  A.  and  the  heirs 
of  his  body,  and  he  died  before  the  testator,  the  gift  was 
void  by  the  efiect  of  this  rule,  even  though  he  left  issue; 
and  yet  it  was  manifest  that  the  children,  as  well  as  the 
parent,  had  been  designed  to  take  the  benefit  of  the 
gift.  So  if  a  testator  gave  his  property  among  his  own 
children,  and  one  of  them  d^ed  before  him,  leaving  issue, 
such  issue  would  take  nothing  under  the  will  though 
the  probability  was,  that  this  consequence  could  not  have 
h^n  intended.  It  ia  true  that  a  testator  had  it  always  in 
his  power  to  make  a  new  disposition  in  favour  of  the  chil* 
dren  of  a  deceased  devisee,  but  either  firom  negligence  or 
ignorance  of  the  law,  or  from  other  accidental  causes,  this 
was  often  omitted;  and  an  alteration  of  the  law  itself,  as 
applicable  to  cases  of  this  description,  was   therefore 

(r)  Sect  31.  (f)  4  Real  Prop.  Rep.  73, 74. 


it 
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thought  desirable  (0.  The  new  act  accordingly  provides, 
''  that  where  any  person  to  whom  any  real  estate  shall  be 
'^  devised  for  an  estate  tail,  or  an  estate  in  quasi  entail, 
''  shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
*^  who  would  be  inheritable  under  such  entail,  and  any 
''  such  issue  shall  be  living  at  the  time  of  the  death  of  the 
'^  testator,  such  devise  shall  not  lapse,  but  shall  take  effect 
**  as  if  the  death  of  such  person  had  happened  immedi- 
'^  ately  after  the  death  of  the  testator,  unless  a  contrary 
'^  intention  shall  appear  by  the  will  (ti)."  And  farther, 
"  that  where  any  person,  being  a  child  or  other  issue  of 
the  testator,  to  whom  any  real  or  personal  estate  shall 
be  devised  or  bequeathed,  for  any  estate  or  interest  not 
'^  determinable  at  or  before  the  death  of  such  person, 
"  shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
'^  and  any  such  issue  of  such  person  shall  be  living  at  the 
"  time  of  the  death  of  the  testator,  such  devise  or  bequest 
''  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
*^  such  person  had  happened  immediately  after  the  death 
''  of  the  testator,  unless  a  contrary  intention  shall  appear 
"  by  the  will(x)."  In  addition  to  which  enactments,  and 
in  connection  with  the  subject  of  lapse,  we  may  notice 
this  further  provision,  introductory  of  a  new  rule,  in  cases 
where  a  lapse  occurs — '^  that  unless  a  contrary  intention 
''  shall  appear  by  the  will,  such  real  estate  or  interest 
'^  therein,  as  shall  be  comprised,  or  intended  to  be  com- 
''  prised,  in  any  devise  in  such  will  contained,  which  shall 
"  fail  or  be  void  by  reason  of  the  death  of  the  devisee  in 
"  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
^'  being  contrary  to  law,  or  otherwise  incapable  of  taking 
''  effect,  shall  be  included  in  the  residuary  devise  (if  any) 
"  contained  in  such  will(y)." 

5.  Under  a  devise  by  a  testator,  who  has  a  lease  for 

(c)  Vide  Fourth  Real  Property  Re-  (y)  Ibid.  25.    The  mle  of  law  be- 

port,  p.  73.  fore  the  statute  passed  was  difiereot; 

(tt)  Sect.  32.  Doe  «.  Underdowu,  Willes,  293. 
(x)  Ibid.  33. 
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years,  but  no  freehold  estate, — of  all  his' lands  and  tene- 
ments/' the  lease  for  years  has  been  always  allowed  to 
pass,  for  there  would  otherwise  be  nothing  for  the  will  to 
operate  upon.  But  this  being  considered  as  the  only 
reason  for  such  a  construction,  it  was,  on  the  other  hand, 
a  general  rule,  that  if  a  testator,  using  such  words,  had 
both  lands  in  fee,  and  lands  for  years  at  the  time,  the 
lands  in  fee  only  would  pass(js).  It  is  now,  however,  by 
the  new  act  provided,  *^  that  a  devise  of  the  land  of  the 
''  testator,  or  of  the  land  of  the  testator  in  any  place, 
^*  or  in  the  occupation  of  any  person  mentioned  in  his 
'^  will,  or  otherwise  described  in  a  general  manner,  and 
''  any  other  general  devise  which  would  describe  a  cus- 
''  tomary  copyhold  or  leasehold  estate,  if  the  testator  had 
''  no  freehold  estate  which  could  be  described  by  it,  shall 
''  be  construed  to  include  the  customary  copyhold  and 
<<  leasehold  estates  of  the  testator,  or  his  customary  copy- 
*^  hold  and  leasehold  estates,  or  any  of  them  to  which  such 
**  description  shall  extend,  as  the  case  may  be,  as  well  as 
^*  freehold  estates,  unless  a  contrary  intention  shall  appear 
«  by  the  will(a)." 

6.  In  like  manner,  where  a  party  having  an  estate  in 
lands  (which  he  is  consequently  competent  to  devise),  is 
also  entitled,  by  virtue  of  b,  power  conferred  on  him  for  the 
purpose,  to  appoint  other  lands,  by  his  last  will  and  testa-* 
ment,  it  was  formerly  the  rule,  that  a  general  devise  of  his 
lands  would  operate  only  on  those  in  which  he  has  the 
estate,  and  would  not  affect  those  subject  to  the  power, 
though  it  was  otherwise  if  he  expressly  referred  to  the 
power,  or  if  it  appeared  by  other  circumstances  (as  by  his 
having  no  estate  for  the  will  to  work  upon)  that  he  in- 
tended the  subject  of  the  power  to  pass  (i).  And  such  is 
still  the  rule  where  the  power  is  special,  and  to  be  ex- 

(i)    Rom  v.  BartleU,  Cro.  Car.  (a/  Seer.  26. 

293 ;  Doe  v.  Williami,  1  H.  Bl.  35 ;  (6)  DeoQ  v.  Roake,5  Darn.  &  Cr. 

Thompton  v.  Lawley,  2  Boa.  &  Pal.  731. 
803. 

VOL*  I.  O  O 
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ercised  only  in  fovour  of  particular  individuals  or  classes 
of  persons;  but  where  it  is  general,  and  enables  the  tes- 
tator to  appoint  to  any  person  that  he  pleases^  (which 
amounts  in  substance  to  an  ownership),  the  law  is  now 
altered  by  the  new  Statute  of  Wills ;  for  by  the  27th  sec- 
tion it  is  provided  '^  that  a  general  devise  of  the  real  es- 
''  tate  of  the  testator,  or  of  the  real  estate  of  the  testator 
'^  in  any  place,  or  in  the  occupation  of  any  person  men* 
^^  tioned  in  his  will,  or  otherwise  described  in  a  general 
'^  manner,  shall  be  construed  to  include  any  real  estate, 
'^  or  any  real  estate  to  which  such  description  shall  ex- 
^'  tend  (as  the  case  may  be),  which  he  may  have  power 
"  to  appoint  in  any  manner  he  may  think  propor,  and 
*^  shall  operate  as  an  execution  of  such  power^  unkaa  a 
*^  contrary  intention  shall  appear  by  the  will"  (c)« 

7.  By  a  rule  of  legal  interpretation,  at  variance  with 
the  common  apprehension  of  mankind,  and  founded  upon 
reasons  of  a  purely  technical  description,  it  had  long 
been  settled  law,  that  the  words  dying  wUhout  unm  (as 
where  an  estate  of  freehold  or  leasehold  was  devised  to 
A.,  and  upon  his  dying  without  issue  then  over  to  B.)  in 
general  imported  an  indefinite  failure  of  issue,  that  is,  a 
failure  not  merely  at  the  death  of  the  party  whose  issue 
were  referred  to,  but  at  any  subsequent  period,  however 
remote  (d).  But  by  the  new  Statute  of  Wills  such  words 
are,  in  future,  to  receive  a  more  natural  exposition;  it  being 
provided  (s.  29)  ^^  that  in  any  devise  or  bequest  of  real  or 
**  personal  estate,  the  words  '  die  without  issue,'  or  <  die 
*^  without  leaving  issue,'  or  *  have  no  issue,'  or  any  other 


(«)  TUe  section  also  contains  a 
similar  provision  as  to  appointment  of 
ptrtonal  estate. 

(d)  Fearoe  by  Batler,  478.  480. 
9lh  edit.;  Doe  v.  Ewart,  7  Adol. 
&  £11.  648.  It  is  to  be  observed, 
however,  that  such  words  would  re- 
ceive the  opposite  construction,  if  ac- 
companied by  any  other  eipresstons 


tending  to  limit  the  failure  of  istne  to 
the  time  of  the  party's  death  ;  and  the 
law  admitted  such  a  conttniction  mnek 
moie  readily,  in  the  case  «f  a  bcqMit 
of  a  term  of  years,  than  in  that  of  a 
devise  of  the  freehold;  Feame  by 
Butler,  471, 9th  edit ;  Doe  o.  Ewart, 
ubi  sup. 
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^  words  which  may  import  either  a  want  or  failure  of 
^  issue  of  any  person  in  his  life-time,  or  at  the  time  of  his 
"  death,  or  an  indefinite  failure  of  his  issue,  shall  be  eon- 
**  strued  to  mean  a  want  or  failure  of  issue  in  the  lifetime, 
"  or  at  the  death  of  such  person,  and  not  an  indefinite 
**  fkilure  of  his  issue,  unless  a  contrary  intention  shall  ap- 
"  pear  by  the  will,  by  reason  of  such  person  having  a 
*'  pric^  estate  tail,  or  of  a  preceding  giflt,  being  (without 
**  any  implication  arising  from  such  words)  a  limitation  of 
**  an  estate  tail  to  such  person,  or  issue,  or  otherwise : 
''  Provided  that  this  act  shall  not  extend  to  cases  where 
**  such  words  as  aforesaid  import,  if  no  issue  described  in 
'^  a  preceding  gift  shall  be  bom,  or  if  there  shall  be  no 
"  issue  who  shall  live  to  attain  the  age,  or  otherwise  an- 
"  swer  the, description,  required  for  obtaining  a  vested 
"  estate  by  a  preceding  gift  to  such  issue." 


lY-  As  to  the  operation  of  devises  in  conveying  and 
limiting  real  estate,  a  will  of  land  [[is  considered  by  the 
courts  of  law,  not  so  much  in  the  nature  of  a  testament, 
as  of  a  conveyance  (e),  declaring  the  uses  to  which  the  land 
shall  be  subject,  with  this  difference,  that  in  other  con- 
veyances the  actual  subscription  of  the  witnesses  is  not 
required  by  law(/),  though  it  is  prudent  for  them  so  to 
do,  in  order  to  assist  their  memory  when  living,  and  to 
supply  their  evidence  when  dead ;  but  in  devises  of  lands 
such  subscription  is  absolutely  necessary  by  statute,  in 
order  to  identify  a  conveyance  which  in  its  nature  can 
never  be  set  up  until  afler  the  death  of  the  devisor.]] 

As  a  devise  is  in  the  nature  of  a  declaration  of  uses,  so 
estates  may  be  thereby  limited  upon  the  same  principles  as 
by  a  conveyance  operating  under  the  Statute  of  Uses(<7). 
For  we  may  recollect  that  a  conveyance  of  that  kind,  is 
free  in  many  respects  from  the  restrictions  incident  to 
those  at  the  common  law,  by  which  a  man  was  unable  to 

(0  Ace.  Wyndbam  v,  Chetwynd,  (g)  2  Bl.  Com.  334 }  Arthur  v. 

Borr.  429.  Bokenham,  11  Mod.  164. 

(/;  Vide  sap.  p.  459. 

oo2 
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limit  a  freehold  in  futurOy  or  a  fee  upon  a  fee,  or  any 
estate  whatever  in  defeasance  of  a  prior  estate  of  free- 
hold (AJ.  But  as  by  the  medium  of  executory  uses,  all 
these  dispositions  may  be  effected  in  a  conveyance  inter 
vivos,  so  they  are  also  allowed  in  a  will(t)y  which  is  ana- 
logous to  a  declaration  of  uses;  and  upon  the  same  prin- 
ciple, and  also  because  a  will  takes  no  effect  until  the 
death  of  the  testator,  it  is  competent  to  a  man  to  devise 
to  his  wife  (A),  though  he  cannot  convey  to  h*er  (as  we  have 
seen)  through  the  medium  of  a  common  law  assurance  (/). 
Yet  is  there  this  difference  between  a  limitation  to  uses 
and  a  devise,  that  the  latter  is  capable  of  operating  by 
way  of  direct  gift,  and  independently  of  any  execution  of 
the  use,  by  force  of  the  statute  of  27  Hen.  VIII.  c.  10(m). 
Indeed,  it  has  been  doubted  whether  that  statute  has  any 
effect  in  the  case  of  a  devise  (n);  and  though  where  uses 
are  expressly  and  formally  declared  by  the  will,  it  may 
often  be  inferrible  that  the  testator  had  the  statute  in 
view,  and  intended  the  conversion  of  the  use  into  legal 
estate,  according  to  its  known  mode  of  operation,  yet  it  is 
rather  by  force  of  his  intention,  than  of  the  statute  itself, 
that  the  legal  estate,  in  such  cases,  would  seem  to  pass; 
while,  on  the  other  hand,  it  is  clear  that  a  use  so  declared 
will  not  be  executed  by  the  statute,  where  such  conversion 
of  it,  into  legal  estate,  is  contrary  to  the  manifest  or  pre- 
sumable purpose  of  the  te8tator(o). 

A  devise,  by  which  any  future  estate  is  thus  allowed  to 
be  limited,  contrary  to  the  rules  of  the  common  law,  is 
called  an  executory  deviseip);  (though  that  term  is  more 
especially  applied  to  the  particular  case  of  limiting  a  fee 
upon  a  fee;  as  where  an  estate  is  given  to  A.  and  his 

(h)  Vide  sup.  p.  501,  502.  Bull.  272  a,  n.  (1),  viii. 

(i)  FearDe  by  Butler,  395, 9th  ed. ;  (»)  Ibid.;  1  Sand.  U5.  196. 

3B\,  n.  (a; ;  2  Bl.  Com.  173,  334.  (o)  Co.  Litt.  by  Butl.  272  a,  n. 

(k)  Artbur  v.  Bokenham,  11  Mod.  (1),  viii.;  Biacoe  v.  PerkioA,  1  Ves. 

156;  Liu.  s.  168.  &  B.  485. 

(/)  Vide  sup.  p.  501.  (p)  Fearoe  by  BuU.  386,  9th  ed.  i 

(ttt)  2  Bl.  Com.  334 ;  Co.  Litt.  by  2  Bl.  Com.  172. 
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heirs,  but  if  he  dies  before  the  age  of  twenty-one,  then  to 
B.  and  his  heirs  (9);)  and  with  respect  to  all  such  disposi- 
tions, it  is  material  to  remark,  that  though  the  law  will 
give  effect  to  them  when  made  by  will,  yet  (upon  the 
same  principle  to  which  we  had  before  occasion  to  advert, 
in  case  of  a  springing  or  shifting  use(r))  it  is  a  rule  that 
no  limitation  capable  of  being  considered  as  a  remainder, 
shall  ever  be  construed  as  an  executory  devise («).  All 
executory  devises  (whether  of  the  freehold,  or  of  terms 
of  years,  or  other  chattels)  are  also  subject,  like  spring- 
ing and  shifting  uses,  to  the  rule  against  perpetuity (t). 
And  therefore,  until  the  late  Statute  of  Wills  before  re- 
ferred to,  it  was  held  that  if  a  chattel  real  or  personal 
were  bequeathed  to  A.,  and  upon  his  dying  without  issue, 
then  to  B.,  the  limitation  over  to  B.  was  void,  as  being 
too  remote  («);  for  such  words  imported  (as  we  have  seen) 
an  indefinite  failure  of  issue.  But  in  devises  of  the  free- 
hold, similarly  worded,  the  objection  of  remoteness  did 
not  usually  arise ;  for,  in  general,  the  law  gave  effect,  in 
this  case,  to  the  limitation  over,  by  considering  the  estate 
of  the  first  taker  as  amounting,  by  implication,  to  an  estate 
tail,  and  the  ulterior  estate,  by  consequence,  as  a  remain- 
der; which,  as  it  might  always  be  barred  by  the  recovery 
of  the  tenant  in  tail,  did  not  fall  within  the  rule  against 
perpetuity.  By  the  express  provision,  however,  of  the  late 
statute,  the  rule  of  interpretation  as  to  the  words  dying 
without  issue  (on  which  the  whole  of  these  doctrines  were 
founded)  is  now  (as  we  have  seen)  itself  abolished. 

With  respect  to  the  operation  of  a  devise,  it  remains 
only  to  remark,  that  it  vests  in  the  devisee  an  actual 

(q)  2  Bl.  Com.  173.  BuU.  271  b,  n.  (1),  vii.  2.    The  pe- 

(r)  Vide  sup.  p.  503.  riod  allowed  for  vesting^  is  computed 

(<)  Fearne  by  Bull,  386, 394, 525,  10  this  case  from  the  death  of  the  tes- 

9th  ed.;  Doe  v.  Selby,  2  Bam.  &  Utor,  not  the  date  of  his  will;  ibid. 

Cret.  930.  (w)  Fearne  by  Hull.  460,  9lh  cd. ; 

(0  2  Bl.  Cora.  173,  334 ;  Fearne  Doe  v.  Ewart,  7  Ad.  3c  El.  648 

by  Batl.  430,  9th  ed. ;  Co.  Litt.  by 
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freehold  by  construction  of  law(x);  being  similar  in  this 
respect,  to  a  conveyance  under  the  Statute  of  Uses(y);  but 
different  from  a  descent,  which  vests  in  the  heir,  no  com- 
plete estate,  until  he  has  made  entry  on  the  lands  de- 
scended(2r). 

We  have  now  adverted  to  all  the  ordinary  kinds  of 
assurance.  Among  which,  the  conveyances  under  the 
Statute  of  Uses,  and  devises,  [[are  by  much  the  most  fre- 
quent of  any;  though  in  these,  there  is  certainly  one  pal- 
pable defect,  the  want  of  sufficient  notoriety;  so  that  pur- 
chasers or  creditors  cannot  know  with  any  absolute 
certainty,  what  the  estate,  and  the  title  to  it,  in  reality 
are,  upon  which  they  are  to  lay  out  or  to  lend  their 
money.  In  the  ancient  feudal  method  of  conveyance  (by 
giving  corporal  seisin  of  the  lands)  this  notoriety  was  in 
some  measure  answered ;  but  all  the  advantages  resulting 
from  thence,  are  now  totally  defeated  by  the  introduction 
of  death-bed  devises  and  secret  conveyances ;  and  there 
has  never  been  yet  any  sufficient  guard  provided  against 
fraudulent  charges  and  incumbrances,  since  the  disuse  of 
the  old  Saxon  custom  of  transacting  all  conveyances  at 
the  county  court,  and  entering  a  memorial  of  them  in  the 
chartulary  or  leger-book  of  some  adjacent  monastery  (a), 
and  the  failure  of  the  general  register  established  by  King 
Richard  the  First,  for  the  stars  or  mortgages  made  to 
Jews,  in  the  Capitula  de  Judaeis,  of  which  Hoveden  has 
preserved  a  copy.  How  far  the  establishment  of  a  like 
general  register  for  deeds  and  wills,  and  other  acts  af- 
fecting real  property,  would  remedy  this  inconvenience,^ 
is  a  subject  that  has  been  very  frilly  considered  by  the 
eminent  persons  who  were  lately  appointed,  under  a  com- 
mission from  the  crown,  for  investigation  of  the  state  of 
the  law  relative  to  real  property;  and  they  have  recom- 

(x)  Co.  LitL  111  a;  Doe  o.  Lawes,  (y)  Vide  sap.  p.  507. 

7  Ad.  &  EL  212.    He  may  howeyer,  (s)  Ibid. 

by  an  express  act  of  disseQt,  vraive  the  (a)  Hickes,  Diswrtat.  Epiatohr.  9. 
deviae  before  entiy.  Ibid. 
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mended  for  adoption,  a  plan  of  registry,  the  nature  and 
merits  of  which,  it  would  be  foreign  to  the  object  of  the 
present  work,  to  discuss.  It  suffices  to  say,  that  the  sug- 
gestion has  not  hitherto  been  carried  into  effect ;  and  that 
for  the  present,  no  general  registry  of  deeds  or  convey- 
ances exists  in  England,  with  the  exception  of  the  coun- 
ties of  York  and  Middlesex;  in  each  of  which  a  system  of 
that  kind  has  been  long  established  (though  it  is  said 
not  with  effect  decidedly  beneficial  (ft))  by  authority  of  the 
legislature. 


(6)  Vid*  2  £1.  Com.  343.  where  it 
ii  remarked,  that  "  however  platiiible 
"  provisions  for  registration  may  ap- 
"  pear  in  theory,  yet  it  has  been 
"  doubted  by  very  competent  judges, 
'*  whether  more  disputes  have*  not 
"  arisen  in  those  counties  by  the  in- 
*'  attention  and  omission  of  parties, 
"  than  prevented  by  the  use  of  legis- 
'*  ters."  It  may  be  observed,  how- 
ever, that  the  efficacy  of  the  system 
has  been  much  impaired  by  the  inter- 
ference of  the  courts  of  equity,  to  pre- 


vent its  unfair  application  in  particular 
cases;  for  though,  by  the  register  acts, 
a  registered  deed  shall  be  preferred  to 
an  unregistered  one  of  prior  date,  yet 
it  was  decreed  by  Lord  Hardwicke 
(and  the  doctrine  has  ever  since  pre- 
vailed), that  if  the  subsequent  pur- 
chaser by  the  registered  deed,  had 
notic€  of  the  unregistered  one,  he 
shall  not  avail  himself  of  his  deed, 
but  the  first  purchaser  shall  be  pre- 
ferred; 1  Ves.  sen.  64;  vide  Chris- 
tian's Blackstone,  343,  (n). 


(  668  ) 


CHAPTER  XXI. 

OF  EXTRAORDINARY  CONVEYANCES, — OR  THOSE  BY 

MATTER  OF  RECORD. 


Having  now  completed  our  view  of  all  conveyances  of 
the  ordinary  class,  whether  founded  on  common  or  sta- 
tute law,  we  proceed  next  to  the  examination  of  convey^ 
ances  by  matter  of  record,  which  (as  formerly  remarked) 
are  in  use  on  particular  and  comparatively  rare  occasions, 
and  which  may  therefore,  by  way  of  distinction  from  the 
former,  be  designated  as  extraordinary  conveyances. 
These  are,  1.  Private  acts  of  parliament ;  2.  Royal 
grants;  both  of  which,  as  connected  but  slightly  with  the 
main  body  of  the  law,  will  be  treated  with  brevity,  and 
the  rather,  because  our  method  will  lead  us  to  omit,  for 
the  present,  any  examination  of  the  nature  of  the  parlia- 
mentary and  royal  authorities  on  which  they  are  respec- 
tively founded;  these  subjects  having  both  their  appro- 
priate place  under  the  division  of  the  work  which  relates 
to  public  rights. 

|ri.  Private  acts  of  parliament'2  have  been  resorted  to 
as  a  mode  of  assurance  more  frequently  in  modern  than 
in  ancient  times.  [[For  it  may  sometimes  happen,  that  by 
the  ingenuity  of  some,  and  the  blunders  of  other  practi- 
titioners,  an  estate  is  most  grievously  entangled  by  a 
multitude  of  resulting  trusts,  springing  uses,  executory 
devises,  and  the  like  artificial  contrivances  (a),  (a  confu- 
sion unknown  to  the  simple  conveyances  of  the  common 
law,)  so  that  it  is  out  of  the  power  of  either  the  courts  of 

'  {a)  BUckstone  ilao  enumerates  eontingint  remaindirt;  bat  theie iMrt  known 
to  the  common  law. 
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[[law  or  equity,  to  relieve  the  owner.  Or  it  may  sometimes 
happen,  that,  by  the  strictness  or  omissions  of  family  set- 
tlements, the  tenant  of  the  estate  is  abridged  of  some  rea- 
sonable power,  (as  letting  leases,  making  a  jointure  for  a 
wife,  or  the  like,)  which  power  cannot  be  given  him  by 
the  ordinary  judges  either  in  common  law  or  equity.  Or 
it  may  be  necessary,  in  settling  an  estate,  to  secure  it 
against  the  claims  of  infants,  or  other  persons  under  legal 
disabilities;  who  are  not  bound  by  any  judgments  or  de- 
crees of  the  ordinary  courts  of  justice.  In  these,  or  other 
cases  of  the  like  kind,  the  transcendent  power  of  parlia- 
ment is  called  in,  to  cut  the  Gordian  knot;  and  by  a  par- 
ticular law,  enacted  for  this  very  purpose,  to  unfetter  an 
estate;  to  give  its  tenant  reasonable  powers;  or  to  assure 
it  to  a  purchaser,  against  the  remote  or  latent  claims  of 
infants  or  disabled  persons,  by  settling  a  proper  equiva- 
lent in  proportion  to  the  interest  so  barred.  This  practice 
was  carried  to  a  great  length  in  the  year  succeeding  the 
Restoration;  by  setting  aside  many  conveyances  alleged 
to  have  been  made  by  constraint,  or  in  order  to  screen 
the  estates  from  being  forfeited  during  the  usurpation. 
And  at  last  it  proceeded  so  far,  that,  as  the  noble  histo- 
rian expresses  it(6),  every  man  had  raised  an  equity  in  his 
own  imagination,  that  he  thought  was  entitled  to  prevail 
against  any  descent,  testament,  or  act  of  law,  and  to  find 
relief  in  parliament;  which  occasioned  the  king  at  the  close 
of  the  session  to  remark  (c),  that  the  good  old  rules  of  law.are 
the  best  security;  and  to  wish  that  men  might  not  have 
too  much  cause  to  fear  that  the  settlements  which  they 
make  of  their  estates,  shall  be  too  easily  unsettled  when 
they  are  dead,  by  the  power  of  parliament. 

Acts  of  this  kind  are  however,  at  present,  carried  on,  in 
both  houses,  with  great  deliberation  and  caution ;  parti- 
cularly in  the  House  of  Lords  they  are  usually  referred  to 
two  judges,  to  examine  and  report  on  the  facts  alleged,  and 
to  settle  all  technical  forms.  Nothing  also  is  done  with- 
er) Lord  Clar.  Contio.  162.  (c)  Ibid.  163. 


670   BK.  II.  RIGHTS  OF  PROPBRTT. — PART  I.  THIMOS  RBAL. 

[[out  the  coDsenty  expressly  given,  of  all  parties  in  being, 
and  capable  of  consent,  that  have  the  remotest  interest  in 
the  matter;  unless  such  consent  shall  appear  to  be  per- 
versely, and  without  any  reason,  withheld.  And,  as  was 
before  hinted,  an  equivalent  in  money  or  other  estate  is 
usually  settled  upon  iniants,  or  persons  not  in  eue,  or  not 
of  capacity  to  act  for  themselves,  who  are  to  be  concluded 
by  this  act.  And  a  general  saving  is  constantly  added, 
at  the  close  of  the  bill,  of  the  right  and  interest  of  all 
persons  whatsoever,  except  those  whose  consent  is  so 
given  or  purchased,  and  who  are  therein  particularly 
named;  though  it  hath  been  holden,  that  even  if  such 
saving  be  omitted,  the  act  shall  bind  none  but  the  par* 
ties  (d). 

A  law  thus  made,  though  it  binds  all  parties  to  the  biU, 
is  yet  looked  upon  rather  as  a  private  conveyance,  than 
as  the  solemn  act  of  the  l^;islature.  It  is  not  therefore 
allowed  to  be  a  public,  but  a  mere  private  statute;  it  is 
not  printed  or  pubU^hed  among  the  other  laws  of  the  ses* 
sion;  it  hath  been  relieved  against,  when  obtained  upon 
fraudulent  8ugge8tions(«)  Q  [[and  no  judge  or  jury  is  bound 
to  take  notice  of  it,  unless  the  same  be  specially  set  forth 
and  pleaded  to  them.  It  remains,  however,  inroUed  among 
the  public  records  of  the  nation,  to  be  for  ever  preserved  as 
a  perpetual  testimony  of  the  conveyance  or  assurance  90 
made  or  established. 

♦ 
II.  Royal  grofUs  are  also  matter  of  public  record.    For, 

as  St.  Germyn  say8(/),  the  excellency  of  the  sovereign  is 

BO  high  in  the  law,  that  no  freehold  may  be  given  to,  nor 

derived  from,  the  crown,  but  by  matter  of  record.    And  to 

this  end  a  variety  of  offices  are  erected,  communicating  in 


(d)  8  Rep.  138  a;  Godb.  171;  vide  8th  Jenuary,   1773;    M'Kenzie   o. 

Westby  V.  Kiernan,  AiDbl.697;  Pro-  Stuart,    Dom.    Proc.    13th    March, 

vost  of  Eton  V.  Biahop  of  Winchester,  1764 ;  Biddulph  v.  Biddalph,  4  Cm. 

3  Will.  483;  Chapman  «.  Brown,  3  Dig.  649. 

Burr.  1626.  (/}  Doct.  and  Stud.  b.  1,  d.  8. 

(«)  Richaidson  «•  Hamilton,  Cane. 
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Qa  regular  subordination  one  with  another,  through  which 
all  the  royal  grants  must  pass,  and  be  transcribed,  and 
inroUed:  that  the  same  may  be  narrowly  inspected  by 
the  officers  of  the  crown,  who  will  inform  the  sovereign  if 
any  thing  contained  therein  is  improper,  or  unlawful  to 
be  granted.  These  grants,  whether  of  lands,  honours, 
liberties,  franchises,  or  aught  besides,  are  contained  in 
charters,  or  letters  patent^  that  is,  open  letters,  liiera  pa^ 
ientes;  so  called  because  they  are  not  sealed  up,  but  ex* 
posed  to  open  view,  with  the  great  seal  pendant  at  the 
bottom;  and  are  usually  directed  or  addressed  by  the  so* 
▼ereign  to  all  subjects  of  the  realm.  And  therein  they 
differ  from  certain  other  letters  of  the  sovereign,  sealed 
also  with  his  great  seal,  but  directed  to  particular  per- 
sons, and  for  particular  purposes;  which  therefore  not 
being  proper  for  public  inspection,  are  closed  up  and 
sealed  on  the  outside,  and  are  thereupon  called  writs 
close,  Utera  clausiR,  and  are  recorded  in  the  close  rolls,  in 
the  same  manner  as  the  others  are  in  the  patent  rolls. 

Grants  or  letters-patent  must  first  pass  by  billf  which 
is  prepared  by  the  attorney  and  solicitor  general,  in  con- 
sequence of  a  warrant  from  the  crown;  and  is  then 
signed,  that  is,  superscribed  at  the  top  with  the  sovereign's 
own  sign  manual,  and  sealed  with  the  privy  signet,  which 
is  always  in  the  custody  of  the  principal  secretary  of 
state;  and  then  sometimes  it  immediately  passes  under 
the  great  seal,  in  which  case  the  patent  is  subscribed  in 
these  words,  "|>cr  ipsam  reginam,  by  the  queen  herself  "(fl'). 
Otherwise  the  course  is  to  carry  an  extract  of  the  bill  to 
the  keeper  of  the  privy  seal,  who  makes  out  a  writ  or 
warrant  thereupon  to  the  Chancery;  so  that  the  sign 
manual  is  the  warrant  to  the  privy  seal,  and  the  privy 
seal  is  the  warrant  to  the  great  seal;  and  in  this  last  case 
the  patent  is  subscribed,  ^^  per  breve  deprivato  sigiUo,  by 
writ  of  privy  seal"  (A).     But  there  are  some  grants,  which 

{g)  2  Rep.  17  b.  (K)  Ibid. ;  2  Inst.  655. 
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[[only  pass  through  certain  offices,  as  the  admiralty  or 
treasury,  in  consequence  of  a  sign  manual,  without  the 
confirmation  of  either  the  signet,  the  great,  or  the  privy 
seal(i). 

The  manner  of  granting  by  the  crown,  does  not  more 
differ  from  that  by  a  subject,  than  the  construction  of 
such  grants  when  made.  1.  A  grant  made  by  the  crown, 
at  the  suit  of  the  grantee,  shall  be  taken  most  beneficially 
for  the  crown,  and  against  the  party;  whereas  the  grant 
of  a  subject,  is  construed  most  strongly  against  the  gran-- 
tor.  Wherefore  it  is  usual  to  insert  in  the  royal  grants, 
that  they  are  made,  not  at  the  suit  of  the  grantee,  but 
'^  ex  speciali  gratia,  certd  scientid  et  merd  motu^  regints 
(aut  \yegis)f  and  then  they  have  a  more  liberal  con- 
struction (;*);]]  as  is  also  the  case  where  they  are  made 
upon  a  valuable  consideration  (A).  [[2.  A  subjects  grant 
shall  be  construed  to  include  many  things  besides  what 
are  expressed,  if  necessary  for  the  operation  of  the 
grant  (Z).  Therefore  in  a  private  grant  of  the  profits  of 
land  for  one  year,  free  ingress,  egress,  and  regress,  to  cut 
and  carry  away  those  profits,  are  also  inclusively 
granted  (m):  and  if  a  feoffment  of  land  was  made  by  a 
lord  to  his  villein,  this  operated  as  a  manumission  (n);  for 
he  was  otherwise  unable  to  hold  it.  But  the  grant  of  the 
crown  shall  not  enure  to  any  other  intent,  than  that 
which  is  precisely  expressed  in  the  grant.  As  if  it 
grants  land  to  an  alien,  it  operates  nothing:  for  such 
grant  shall  not  also  enure  to  make  him  a  denizen,  that  so 
he  may  be  capable  of  taking  by  grant  (o).  3.  When  it  ap- 
pears, from  the  face  of  the  grant,  that  the  crown  is  mis- 
taken, or  deceived,  either  in  matter  of  fact,  or  matter  of 
law,  as  in  case  of  false  suggestion,  misinformation,  or 

(i)   As  to  the  excinpli6cation  of  (i)  1  Sauod.  by  Wins.  323  a,  n.  (6). 

letters  patent,  vide  3  &  4  £dw.  6,  c.  (m)  Co.  Litt.  56  a. 

4;  13  Eliz.  c.  6.  (n)  UxU  s.  206. 

0)  Finch's  L.  100 ;  10  Rep.  112.  (o)   Bro.  Abr.  tit.   Patent,   62; 

Ik)  6  Rep.  6  a.  Finch,  L.  101. 
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[[misrecital  of  former  grants;  or  if  the  royal  title  to  the 
thing  granted- be  different  from  what  was  supposed;  or  if 
the  grant  be  informal;  or  if  an  estate  be  granted  contrary 
to  the  rules  of  law;  in  any  of  these  cases  the  grant  is  ab- 
solutely  yoid(p).  For  instance,  if  the  crown  grants  lands 
to  one  and  his  heirs  male^  this  is  merely  void;  for  it  shall 
not  be  an  estate-tail,  because  there  want  words  of  pro- 
creation, to  ascertain  the  body  out  of  which  the  heirs 
shall  issue;  neither  is  it  a  fee-simple,  as  in  common 
grants  it  would  be;  because  it  may  reasonably  be  sup- 
posed, that  the  king  meant  to  give  no  more  than  an 
estate  tail  (9);  the  grantee  is  therefore  (if  any  thing) 
nothing  more  than  tenant  at  will(r).  And  to  prevent  de- 
ceits being  practised  on  the  sovereign,  with  regard  to  the 
value  of  the  estate  granted,  it  is  particularly  provided  by 
the  statute  1  Hen.  IV.  c.  6,  that  no  grant  of  the  crown 
shall  be  good,  unless  in  the  grantee's  petition  for  them, 
express  mention  be  made  of  the  real  value  of  the  lands(«).]] 
Lastly,  we  may  observe  with  respect  to  the  subject- 
matter  of  the  royal  grants,  that  (in  connection  with  the 
provision  now  usually  made  by  parliament,  for  support  of 
the  royal  dignity)  restrictions  have  been  placed  by  legis- 
lative enactment  (0  on  the  alienation  of  the  royal  do- 
mains; the  general  effect  of  which,  is  to  make  such  aliena- 
tion unlawful  (though  subject  to  a  variety  of  exceptions) 
for  any  longer  period  than  thirty-one  years  (m);  but  the 
private  property  of  the  sovereign,  that  is,  all  estates  pur- 
chased by  her  majesty,  her  heirs  or  successors,  out  of 
the  privy  purse,  or  coming  to  her  or  them,  by  descent  or 
otherwise,  from  persons  not  being  kings  or  queens  of  the 

(p)  Freem.  172.  (t)  Vide  1  Anncst.  1,  c.  7;  34 

(9)  Finch,  101,  102.  Geo.  3,  c.  75;  48  Geo.  3,  c.  73;  52 

(r)  Bro.  Abr.  tit.  Estates,  33;  tit.  Geo.  3,  c.  161;  55  Geo.  3,  c.  190; 

Patents,  104;  Dyer,  270;  Dav.  45.  38  Geo.  3,  c.  60;  42  Geo.  3,  c.  116. 

(5)  See  also  34  Geo.  3,  c.  75,  s.  8,  (u)  Vide  1  Adoo,  st.  1,  c.  7 ;   48 

as  to  the  survey,  estimate,  and  certi-  Geo.  3,  c.  73,  s.  3. 

ficate  required,  before  a  grant  of  lands 

is  made  by  the  crown. 
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realm,  may  be  disposed  of,  like  estates  belonging  to  pri* 
vate  individuals  (x). 

[[And  thus  we  have  taken  a  transient  view^  in  this  and 
the  four  preceding  chapters,  of  a  very  large  and  diffu- 
sive subject,  the  doctine  of  common  assurances^  as  af^lied 
to  the  principal  division  of  things  real,  viz.  land  or  corpth- 
real  hereditaments  of  free  tenure;  [[which  concludes  our 
observations  on  the  title  to  them,  or  the  means  by  which 
they  may  be  reciprocally  lost  and  acquired,  And  we 
have  before  considered  the  estates  which  may  be  had  in 
them,  with  regard  to  their  duration  or  quantity  of  interest, 
the  time  of  their  enjoyment,  and  the  number  and  conneo* 
tion  of  the  persons  entitled  to  hold  them.^  What  re- 
mains of  the  law  relative  to  the  rights  of  property  in 
things  real,  in  general,  (exclusive  of  the  wrongs  and  reme- 
dies), viz.  the  learning  relative  to  incorporeal  heredita- 
mentSy  in  land  of  free  tenure,  and  to  land  of  copyhold 
tenure,  must  be  reserved  to  the  next  volume;  but  these 
are  topics  of  a  somewhat  subordinate  character,  or  at 
least  are  in  the  nature  of  variations  upon  the  general  law 
of  real  property,  which  may  therefore  be  considered  as,  in 
some  sense,  brought  to  a  conclusion. 

The  subject  which  has  thus  employed  our  attention,  is 
of  very  extensive  use  and  importance,  but  it  must  be 
confessed,  not  very  attractive  at  the  first  aspect.  [To  say 
the  truth,  the  vast  alterations  which  the  doctrine  of  real 
pn^perty  has  undergone  from  the  Conquest  to  the  present 
time,  the  infinite  determinations  upon  points  that  continu- 
ally arise,  and  which  have  been  heaped  one  upon  another 
for  a  course  of]]  nearly  eight  [[centuries  without  any 
order  or  method,  and  the  multiplicity  of  acts  of  parlia- 
ment, which  have  amended,  or  sometimes  only  altered,  the 
common  law,- -these  causes  have  made  the  study  of  this 

(x)  See  39  &  40  Geo.  3,  c.  88  See  alio  Mr.  Thomu's  amngeBieiit 

(amended  by  47  Geo.  3,  it  2,  c,  24)  j  of  Co.  Litt.  vol.  L  p.  66,  vol.  ii.  p.  606, 

46  Geo.  3,  c.  151  -,  48  Geo.  3,  c.  73 ;  where  the  law  lelatite  to  crown  grants 

62  Geo.  3,  c.  161 ;  66  Geo.  3,  c.  190.  u  collected. 
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[[branch  of  our  national  jurisprudence  a  little  perplexed 
and  intricate.  It  hath  been  our  endeavour  principally  to 
select  such  parts  of  it  as  were  of  the  most  general  use, 
where  the  principles  were  the  most  simple,  the  reasons  of 
them  the  most  obvious,  and  the  practice  the  least  embar- 
rassed. Yet  it  is  not  to  be  presumed  that  we  have  always 
been  thoroughly  intelligible  to  such  readers  as  were 
before  strangers  even  to  the  very  terms  of  art  which  we 
have  been  obliged  to  make  use  of,  though  whenever  those 
have  first  occurred,  we  have  generally  attempted  a  short 
explication  of  their  meaning.  These  are  indeed  the  more 
numerous  on  account  of  the  different  languages  which  our 
law  has,  at  different  periods,  been  taught  to  speak ;  the 
difficulty  arising  from  which,  will  insensibly  diminish  by 
use  and  famiUar  acquaintance.  And  therefore  we  shall 
close  this  branch  of  our  inquiries  with  the  words  of  Sir 
Edward  Coke(y), — "albeit  the  student  shall  not,  at  any 
"  one  day,  do  what  he  can,  reach  to  the  fiill  meaning  of 
"  all  that  we  have  laid  down,  yet  let  him  no  way  discou- 
"  rage  himself,  but  proceed,  for  on  some  other  day,  in 
"  some  other  place,'^  (or  perhaps  upon  a  second  perusal  of 
the  same,)  "  his  doubts  will  be  probably  removed."^ 

(y)  Proem*  to  1  Inst. 


END  OF  THE  PIRST  VOLUME. 


INDEX. 


A. 


ABETANCEy  223. 

Abolition  of  fines  and  recoveries, 
530. 

slavery,  103. 

Abstract  of  a  fine,  518. 

Acknowledgment     of    married 
women  under  the  Fine  and 
Recovery  Act,  538. 
Act  of  the  law,  title  by,  354. 
party,  title  by,  ib. 
parliament,  67. 

private,  67, 568. 
public,  ib. 

Active  trust,  343, 

Admeasurement  of  dower,  254. 

Ad  quod  damnum,  writ  of,  425. 

Jgna/i,  381. 

Agriculture,  its  origin,  147. 

Aids,  feudal,  165,  177,  194. 

not  to  be  taken  without  con- 
sent of  parliament,  155. 

Air,  right  to,  149. 

Alderman,  118. 

Aldemey,  island  of,  97. 

Alfred,  his  dome-book,  42. 

Alienation,  433. 

fine  for,  165. 
forfeiture  by,  421. 

Aliens,  405,  443. 

Allodial  property,  161,  173. 

AUodiwn,  219. 

Alluvion,  41 9. 

Alteration  of  deeds,  461. 

Ambiguity  in  a  deed,  463. 

VOL.  I.  P  P 


American  colonies,  99. 

Ancestor,  218,  378. 

Ancient  demesne,  211. 

Animals,  property  in,  145. 

Apparent  heir,  358. 

Appointment   to   charitable    uses, 
550. 

under  a  deed,  506. 

Appurtenances,  449. 

Arbitraiy    consecration  of  tithes, 

110. 

Archdeaconry,  108. 

Aristocracy,  30. 

Arms,  right  of  haWn^,  140. 

training  to  the  use  of,  ib. 

Ascending  line  formerly  excluded 
from  inheriting,  376. 
now  capable,  378. 

Astentu  pair  it,  dower  ex,  253. 

Assignment,  deed  of,  485. 
of  dower,  253. 

Assigns,  435. 

Assize  of  arms,  180. 

Assurances,  common,  445. 

Attainder,  408. 

Attainted  persons,  438. 

Attendant  term,  352. 

Attestation  of  deeds,  459. 

Attornment,  434, 475. 

Auter  vie,  tenant  pur,  239. 

Authorities  in  the  law,  50. 

B. 

Bail,  excessive,  136. 
Bailiffii  of  hundreds,  117^ 


578 


INDEX. 


Banishment,  139. 

Bar  of  dower,  254. 

Baigaln  and  sale  of  lands,  492. 

Baronies,  202. 

Barristers,  17,  19. 

Base  fees^  225. 
services,  174. 

Bastard,  403.    ^ 
eignt^  404. 

Benchers,  20. 
Ben^ittJRi  161. 
Benevolence,  compulsive,  155. 

Berwick,  87. 
Bissextile  year,  264. 

Blood,  corrupted,  408. 

inhentable,  402. 

of  the  purchaser,  361,  364. 

whole  and  half,  386. 

Body,  how  protected,  134. 

Borough,  116,  198. 

English,  53, 198. 

Borsholder,  115. 

Botes,  24]. 

Bracton,  50. 

Brehon  law  in  Ireland,  88. 

Brec'ut  testatOf  459. 

British  constitution,  32. 
islands,  95. 
subjects,  124. 

Britons,  ancient,  their  laws,  40. 

Brooke,  51. 

Burgage,  tenure  in,  198. 


C. 


Call  to  the  har,  20. 
Cancelling  deeds,  461. 
Canon  law,  8, 12,  62. 
Canons  of  inheritance,  359. 

of  1603  .  .  64. 
Capacity  to  purchase  or  convey, 

438. 
Capita^  succession  per,  374. 
CapitCy  tenanto  in,  173. 
Cctalla,  262. 


Ceded  country,  98. 

CentenariuSf  117. 

Centenif  ib. 

Certain  services,  174,  193. 

Ceslui  que  trust,  343. 
vie,  242. 
use,  332. 

Charitable  uses,  428. 

Charter  of  the  sovereign,  571. 

Chattels  real,  262. 

Chester,  county  palatine  o^  120. 

Chief,  tenants  in,  173. 

China,  105,  106. 

Chirograph,  447. 

Chivalry,  tenure  in,  176. 

City,  115. 

avil  death,  240. 

division  of  England,  114. 
injury,  128. 
law,  8,  11,  15. 

Clementine  constitutions,  63. 
Clergy  averse  to  the  common  law, 

12,  13. 
Clerks  in  office,  11. 

Close  rolls,  571. 
writs,  571. 

Code  of  Justinian,  -62. 
Theododus,  61 . 

Codicil,  545. 

Cognati,  381. 

Cognizance  de  droit  come  ceo,  &c. 

fine  nor,  518. 

de    droit    tantuuh    fine    siir, 
519. 
Cogniiee  of  a  fine,  517. 
Cognizor  of  a  fine,  ib. 
Coke,  Sir  Edward,  50. 

Collateral  inheritance,  384. 
warranty,  453. 

Colonies,  98. 

laws  applicable  to,  101. 
right  of  l^slation  in,  99. 

Comites,  161. 

Commencement   of    operation    rf 
statutes,  69. 

Common  law,  10. 

dower  by,  252. 
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Common  Pleas,  court  of,  fixed  at 
Westminster,  IG. 
recoveries,  234, 424, 524. 
tenant  in,  of  lands,  323. 

Communion  of  goods,  143. 

Comyns,  51. 

ConcessU,  fine  sur,  519. 

Conclusion  of  deeds,  456. 

Concord  in  a  fine,  517. 

Condition,  451. 

breach  of,  279,  431. 

estate  on,  276. 

in  deed,  277. 

subsequent,  278. 

Conditional  fees,  226. 

limitation,  278,  503. 

Confirmation  of  lands,  482. 

Conquered  country,  98. 

Conquest  or  acquisition,  355. 

Cmuanguineiaf rater ^  390. 

Constable,  high,  117. 

Constitution,  British,  32. 

Consideration  of  deeds,  449,  461. 

Construction  of  deeds,  463. 

statutes,  70. 
wills,  555. 

Consummate,  tenant   by  curtesy, 

248. 
Contingency,  with  a  double  aspect, 

302. 

Contingent  remainders.  301. 

trustees  to  support, 
306. 
uses,  336. 

Continual  claim,  472. 
Conventional  estates  for  life,  239. 

Conveyances,  150. 

at  common  law,  467. 
by  married  women,  518. 
matter  of  record,  568. 
by  tenants  in  tail,  513. 
extraordinary,  568. 
in  pais,  467. 
oroinary,  466. 
to  uses  to  bar  dower, 

257. 
under  the  statute  of 
uses,  488. 

Conveyancing,  466. 


Coparceners,  319. 

Copyhold,  176,  201,  206. 

Comage,  tenure  by,  188. 

Corporate  counties,  123. 

Corporations,  puchaaea  by,  439. 

Corporeal  hereditaments,  159. 

Corpus  juris  Canonicit  63. 
civitiSj  62. 

Corruption  of  blood,  408. 

Count,  117. 

Counterparty  447. 

County,  117,  119. 

palatine,  120. 
rate,  119. 

Court  baron,  202. 

of  ancient  demesne,  21 2. 

Covenant  in  a  deed,  455. 

to  stand  seised  to  uses, 

333,  491. 
writ  of,  516. 

Crime,  128. 

Croke,  50. 

Cross,  sign  of,  in  deeds,  457. 

remainders,  326,  556. 

Curtesy,  tenant  by,  246. 

Custom,  dower  by,  252. 
general,  45,  52. 
of  merchants,  54. 
particular,  58. 

how  allowed,  t6. 

when  legal,  56. 

Customary  freehold,  212. 


D. 

Dane  Lage,  42. 

Date  of  a  deed,  456. 

Death,  civil,  132. 

Deanery,  115. 

Declaratory  part  of  a  law,  35. 
statutes,  608. 

Decretals,  62. 

Decretum  Gratiani,  62. 

Dedimus  potestatem,  517. 

Deed,  446. 

Deed-poll,  447. 

VV2 
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Defeasance,  deed  of,  486. 

Deforciant,  517. 

De  la  plus  belle,  dower,  252. 

Delivery  of  a  deed,  459. 

Demesne  lands,  202. 

Demise,  475. 

Demi-vills,  116. 

Democracy,  30. 

Denizen,  406. 

Derelict  lands,  419. 

Dereliction  of  property,  149. 

Derivative  conveyances,  479. 

Descent  of  lands,  357. 
rules  of,  359. 
table  of,  392. 

Determinable  freehold,  240. 

Determination  of  will,  270. 

Devise,  544. 

executory,  564. 

Digests,  61. 

Diocese,  108. 

Directory  part  of  a  law,  36. 

Disabling  statutes,  69. 

Disclaimer  of  tenure,  401. 

Discontinuance,  522. 

Disparagement,  185. 

Dinne  law,  23. 

service,  tenure  by,  214. 

Dome-book  of  Alfred,  42. 

Domesday-book,  170,  211. 

Dominion.  141. 

Don,  grani,  et  render^  fine  «/r, 
519. 

Bonis,  statute  de,  228,  234. 

Dos  rationabilis,  260. 

Double  fine,  519. 

Dower,  249. 

act,  3  &  4  Wm.  I V.  c.  105, 

258. 
ad  ostium  ecclesia,  252, 259. 
assignment  of,  253. 
bar  of,  254. 
by  common  law,  252, 
by  custom,  t6. 
de  la  plus  belle,  ib, 
ex  assensu  pairis,  253. 

Druids,  their  customs,  40. 


Duress,  442. 

of  imprisonment,  130,  137. 
perminas,  131. 

Durham,  county  palatine  of^  120. 

Duties,  natural,  36. 

of  persons,  126. 
positive,  39. 

Dyer,  60. 


E. 


Earl,  118. 

East  Indies,  104. 

Ecclesiastical  division  of  England, 
108. 

Edgar,  king,  his  laws,  43. 

Edward,  the  Confessor,  his  law«» 
ib.,  172. 

Elegit,  esUte  by,  287. 

Elopement,  250. 

Ely,  isle  of,  123. 

Emblements,  242,  269. 

Enabling  statutes,  68. 

Endowment  of  widows,  252. 

Enfranchisement  of  copyholds,  208. 

England,  107. 

English  constitution,  32. 

Erdarger  FEstute,  480. 

Enlarging  statutes,  68. 

Enseint,  305. 

Entails,  228. 

Entry  of  heir,  391. 
on  lands,  469. 

Equitable  estates,  217,  285,  328. 

Equity,  78. 

of  a  statute,  71. 
of  redemption,  284. 

Escheat,  151,  166,  181,  195,  208, 
401. 

Escrow,  459. 

Escuage,  182. 

Estate  in  lands,  216. 

Estoppel,  446. 

Estovers,  241,  269. 

Exchange,  deed  of,  477. 
of  lands,  ib. 
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Executory  derites,  564. 
tru8ti»346. 
use,  502. 

Exile,  138. 

Expectancy,  estates  in,  289. 

Ex  poU  facto  laws,  27. 

Express  condition,  277. 
warranty,  452. 

Extinguishment  of  estates,  482. 

Extrarparochial  places,  111. 

Ertravaganieif  63. 


F. 


Farm,  476. 

Fealty,  oath  of,  164,  170,  203. 

Fee,  218. 

conditional,  226, 
simple,  220. 
tail,  228. 

Feme  covert,  442. 

conveyances  by,  513. 

Feudal  system,  160. 

tenures,  when  received  into 
England,  169. 

Feoffee,  218. 

to  uses,  332. 

Feoffment,  218,  467. 
to  uses,  490. 

Feoffor,  218. 

Feorme,  476. 

Feuds,  160,  218. 

how  conferred,  164. 

Feudum  antiquum,  362,  377. 
apertum,  402. 
impropriunif  168. 
indivuiuum,  371. 
maternum,  377. 
novum,  362,  364,  377. 

held  ut  antiquum, 
363,  377. 
propriwn,  168. 

Fidei  commisium,  329. 

Fief,  218. 

dhauhert,  176. 

Finding  of  things  personal,  149. 

Fine  for  alienation,  165, 180, 195. 
endowment,  253. 


Fine  in  copyhold,  208. 
of  lands,  235. 

tier  cognizance  dc  droit  come 
ceo,  &c.  518. 
cognizance  de  droit  tantum, 
519. 

concemt,  ib. 

don,  grant,  et  render,  519. 
and  Recovery  Act,  530. 

First  fruits,  182. 

Fitzherbert,  51. 

Fleta,  50. 

Folk-land,  203. 

Foot  ofa  fine,  518. 

Foreclosure,  284. 

Foreign  dominions,  106. 

Forensic  medicine,  8. 

Forfeiture  of  lands,  166, 181, 409, 
421. 
tide  by,  277. 

Fortescue,  51. 

Foundling  hospitab,  131. 

Frankalmoign,  213. 

Frankmarriage,  232. 

Frankpledge,  114. 

Frank-tenement,  175,  217. 

Fraudulent  deeds,  462. 

Free  services,  174. 
socage,  193. 

Freehold,  197,  217,  473. 
leases,  239. 

Future,  estates  in,  289. 


G. 


Gage,  estates  in,  282. 

Game,  149. 

Gavelkind,  53,  200. 

General  occupancy,  415. 

Gift  of  lands  and  tenements,  473. 

Gilbert,  51. 

Glanville,  50. 

Gleba  a$cr^titii,  175. 

Good  consideration,  461. 

Government,  its  original,  29. 
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Grand  Cousttanier  of  Normandy, 

97. 
Grandseijpanfy,  188,  197. 

Grants,  150. 

of   lands  and  tenements, 

474. 
royal,  570. 
Great  seal  of  tbe  sovereign,  572. 
Gregorian  code,  61. 
Gross,  villein  in,  203. 
Guardian  in  socage,  196. 
Guernsey,  island  of,  97. 

H. 

Habaa  corpui,  135. 
Habendum  of  a  deed,  450. 
Habitation,  property  in,  144. 
HaredUas  jacetu,  416. 
Hale,  51. 
Half-blood,  386. 
Hamlet,  116. 
Hawkins,  51. 
HeadboTOUgb,  115. 
Health,  134. 

Heir,  218,  223. 

apparent   and    presumptive, 

358. 
of  tbe  body,  399. 

Hereditaments,  159. 
Heritable  jurisdiction,  191. 
Heriots,  180,  209. 
Hermogenian  code,  61. 
Hobart,  50. 
Holding  over,  274. 
Homage,  164. 
Honor  or  seignory,  202. 
Honorary  feuds,  167. 
Hotchpot,  321. 

Human  laws,  obligation  of,  38. 
Hundred,  117. 


I. 


Idiot,  440. 

Illegal  conditions,  281, 


Immediate  descent,  384. 

Imperial  constitution,  61. 

Implication,  556. 

Implied  condition,  276. 
warranty,  452. 
trusts,  346. 

Impossible  condition,  281. 

Imprisonment,  135, 137. 

beyond  sea,  139. 

Improper  feuds,  168. 

Incorporeal  bereditaments,  159. 

Indefinite  failure  of  issue,  565. 

Indentures,  446, 

of  a  fine,  518. 

India,  104. 

Induction  to  a  benefice,  470. 

Infant,  442. 

Inheritable  blood,  402. 

Inheritance,  151.. 

canons  of,  359. 
estates  of;  218. 

Initiate,  tenant  by  curtesy,  247. 

Innocent  conveyances,  508. 

Inns  of  Court,  and  Chancery,  17, 

19. 
In^mtUio  pott  mortem,  184. 
Insane  persons,  440. 
Instalment,  470. 

Institutes  of  Justinian,  61. 
Lord  Coke,  51. 

Interette  termini,  268,  476. 

Interlineation  in  a  deed,  461. 

Interpretation  of  statutes,  69. 

Investiture  of  feuds,  164. 
lands,  469. 

Ireland,  88. 

Islands,  419. 

J. 

Jersey,  Island  of,  97. 

Joint  tenancy  in  lands,  312. 

Jointure,  255,  312. 

Jus  accretcendi,  316. 
ad  rem,  470. 
in  re,  ib. 
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JutJUhiciarium,  330. 
preearivm,  329. 

Justinian's  system  of  law,  11. 


K. 

King's  silver,  517. 
Knight's  fee,  1 76. 
Knighthood,  184. 
Knight-service,  176. 

L. 

Labour,   foundation  of  property, 

145. 
Lancaster,  county  palatine  of,  120. 
Land,  157. 

property  in,  146. 
all  nolden  mediately  or  im- 
mediately of  the  sovereign, 
173. 
Lapse,  559. 
Latent  arohigotty,  463. 
Lathes,  118. 

Law,  21. 

canon,  8, 12,  59. 
civil,  8,  11,  15,  59,  60. 
common,  10,  40,  45. 
divine  or  revealed,  23. 

feudal,  160. 
municipal,  25,  34. 
of  nations,  24. 
natuxe,  21. 
Roman,  61. 
statute,  66. 
unwritten,  40. 
written,  66. 

Leap-year,  264. 

Lease,  475. 

and  release,  495. 

by  tenant  in  tail,  542. 

Legal  estates,  217,  285. 
Legatine  constitutions,  63. 
Letters-patent,  571. 
Levinz,  50. 

Levying  money  without  coDsent  of 
parliament,  155. 


Lex  mercatoriay  54. 

non  scripta^  40. 

tcripta^  66. 

Liber  Judicialu  of  Alfred,  42. 

Liberty,  personal,  135. 

License  of  alienation,  187. 
mortmain,  422. 

Licentia  concordimdi,  516. 

Life,  129. 

estates  for,  239. 
forfeiture  of,  133. 

Light,  149. 

Limbs,  130. 

Limitation,  conditional,  278. 

Lineal  descent,  368. 
warranty,  453. 

Littleton,  52. 

Livery  in  chivalry,  182. 
deed,  472. 
law  ib 
of  seishi,  177,182,218,469. 

Loans,  compulsive,  155. 

London,  customs  of,  54,  55. 

Lord  and  vassal,  162. 
feodal,  ib. 

Lordships,  202. 

Lunatics,  440. 

M. 


Magna  Carta,  172. 

Mala  in  se,  35. 

prohibita,  39. 

Male  preferred  to  female,  in  de- 
scents, 369. 

Man,  island  of,  96. 

Manors,  201,  208. 

Manumission  of  villeins,  205,  207. 

Maritagium,  185. 

Mark,  subscribed  to  deeds,  457. 

Market  town,  115. 

Marriage  in  chivahry,  185. 
socage,  196. 
settlement,  529. 

Married  women,  442. 

Maxims,  46. 

Mayhem,  130, 
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Mediate  hoUiog,  173. 

Mtdaetl  jmi^nideoce,  8. 

Mercatdagef  42. 

Meichenfii  cDStoin  o^  54^ 

MerekOa,  199. 

tntrgctf  293. 

Mene  locds,  168, 174. 

MigntioD,  14& 

Mflitary  feuds,  167. 

MUter  le  droU,  481. 
re$taU,  t6. 

Mixed  goTemmeDty  31. 

Monarchy,  30. 

Monk,  132. 

Monmouth,  conn^  o(  82. 

Montten,403. 

Month,  264. 

Mortgage,  282. 

Mortmain,  421. 

Mortuo  vadio,  estate  in,  282. 

Mother  church,  110. 

Moreables,  property  in,  144. 

Mulier  puitni,  404. 

Municipal  law,  25,34. 

N. 

Nations,  law  of,  24. 
Natki,  204. 
Naturalization,  406. 
Nature,  Uw  of,  21. 
Ne  exeat  regnum,  138. 
Neife,  204. 
JVoit  obitante,  427. 
Non-claim  in  fines,  521. 
Norman  isles,  96. 
Note  of  a  fine,  518. 
Notice  to  quit,  272. 
Novels  in  the  civil  law,  62. 

O. 

Oath  of  fealty,  164,170. 
Objects  of  the  kw  of  Enghtnd,  125' 


Ofafigaiioa  of  faanian  1aw%  38. 
Oca^ancj,  143, 148,  415. 
Oi£naiy  eoov^anoei^  466. 

cootract  of  aodety,  28. 
of  pffopcrfy,  141. 
Otfimi  ecrUMt,  dower  H  252, 259. 
183. 


P. 


PaiSy  coDTqrances  m,  467. 

Palatioe  conntiea,  120. 

Pandects,  61. 

discovered,  11. 

Piqpirian  code,  61. 

Panmount,  lord,  174. 

PanvaS,  tenant,  174. 

Parceners,  319. 

Pares  cartii,  247. 

Parish,  108. 

Particular  estate,  290. 

tenant,  alienation  by,  429. 

Parties  to  a  deed,  449. 
fine,  520. 

Partition,  316,  322, 327, 479. 
deed  of,  478. 
writ  of,  317,  323, 327. 

Passive  trusty  343. 

Patent  ambiguity,  463. 
rolls,  571. 

Paternal  line  preferred  to  maternal, 
379. 

Peace,  the  Kmg's,  120. 

Penal  statutes,  68. 

Per  my  et  per  tmii,  seisin,  31. 

Perpetuify,  509. 

Personal  right^  126. 

security,  129. 

Petit  seijeanty,  198. 

PlebitcUa,  61. 

Pledge,  estates  in,  282. 

Plenum  dummium,  469. 

Plowden,  50. 

Poll,  deed,  447. 

Poor-laws,  131. 

PooiHnte,  112. 
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Positive  duties,  39. 

Posiessio  JratriSj  388. 

Possession,  estates  in,  289. 

Possibility,  216. 

Post-fine,  517. 

Posthumous  children,  130. 

Poientia  propinqua,  303 

Powers,  216,  505,  561. 

Poynings'  laws,  91. 

Pracipc  in  common  recoveries,  524. 
fines,  516. 

Prsetor's  edicts,  61. 

Precedent  conditions,  277. 

Premises  of  a  deed,  449. 

Presumptive  heir,  358. 

Primary  conveyances,  461. 

Primer  fine,  516. 

teUin,  181,  195. 

Primogeniture,  371. 

Private  act  of  parliament,  67,  568. 

local,  68. 
personal,  ih. 
relations,  rights  in,  126. 

Privies  to  a  fine,  520. 

Privileged  villenage,  175,  210. 

Privity  of  estote,  480. 

Privy  seal,  571. 
signet,  ib. 

Proclamations  of  a  fine,  518. 

Profession,  religious,  132. 

Promulgation  of  laws,  27. 

Proper  feuds,  168. 

Property,  origin  of,  141. 

rights  of,  126,141. 

Protector  of  the  settlement,  237, 533. 

Province,  108. 

Provincial  constitutions,  63. 

Public  act  of  parliament,  67. 
rights,  126. 

Publication  of  a  will,  554. 

Pur  autre  vie,  tenant,  239. 

Purchase,  355. 

title  by,  338. 

Purchaser,  360. 

descent  to  be  traced  from,  ib, 

.Pure  villenage,  175. 
VOL.  I. 


Q. 

Qualified  fees,  225. 
Quarantine,  253. 
Cbuui  entail,  41 7.         • 
Q^Mi  emptoreSf  statute  of,  221. 

R. 

Rape  in  counties,  118. 

Rasure  in  a  deed,  461. 

Reading  of  deeds,  456. 

Real,  chattels,  262. 
things,  156. 

Realty,  ib. 

Recitals  in  a  deed,  449. 

Recognizance  in  nature  of  statute 
staple,  286. 

Recompense  in  value,  525. 

Record,  47. 

conveyances  by,  568. 

Recovery,  common,  234,  424,  524. 
roU,  524. 
in  value,  525. 

Reddendum  of  a  deed,  450. 

Redemption,  equity  of,  284. 

Regardant,  villeins,  203. 

Release  of  lands,  479,  495. 

Relief,  165,  179, 194,  208. 

Remainder  of  lands,  295. 

Remedial  part  of  laws,  36. 
statute,  68. 

Rents,  origin  of,  168. 

Repeal  of  statutes,  76. 

Reports  of  adjudged  cases,  47. 
Lord  Coke,  50. 

Representation  in  descents,    373, 
383. 

Republication  of  will,  555. 

Reputation,  134. 

Rere-fiefs,  168. 

Residuary  devise,  560. 

Responta  prudentum,  61. 

Restraining  statutes,  68. 

Resulting  tnists,  346. 

use,  333, 498. 

Q  Q 
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Revealed  law,  32. 

ReversioD,  290. 

Revocation  of  a  wiD,  554. 

Ridings,  118. 

Right  close,  writ  of,  212. 

Rights,  personal,  128. 

of  property,  141. 

in  private  relations,  126. 

public,  ib, 

Rolle,  51. 

Royal  grants,  570. 

Rule  in  Shelley's  case,  308. 

Rural  deanery,  108. 

S. 

Sale,  150. 

Sanction  of  laws,  37. 

Sark,  97. 

Saunders,  50. ' 

Saxon  laws,  40. 

Scotland,  82. 

Scutage,  189. 

Seal,  great,  572. 
privy,  571. 

Sealing  of  deeds,  457. 
Seals,  their  antiquity,  ib. 
Secondary  conveyances,  479. 
use,  503. 

Se  defendendo,  homicide,  130. 

Seisin,  365. 

livery  of,  469. 

Seisina/acit  stipitemj  365. 

Select  vestry,  113. 

Self  defence,  homicide  in,  130. 

Senatus  consulta,  61,  67. 
decreta,  67. 

Serjeant  at  law,  17. 

Serjeanty,  grand,  188,  197. 
petit,  198. 

Service  certain,  193. 
feodal,  165. 

Servitium  militaref  176. 
Session,  great,  of  Wales,  82. 
Settlement,  protector  of  the,  237, 
533. 


Severalty,  estates  in,  311. 

Severance  of  jointure,  316. 

Shelley's  case.  Rule  in,  308. 

Sheppard's  Touchstone,  51, 

Sheriff,  118. 

Shifting  use,  503. 

Shire,  117. 

Sign  manual,  571. 

Signet^  pi^vy,  ib. 

Signing  of  deeds,  457. 

^Slavery,  102. 

Socage,  192. 

free  and  common,  t6. 

Sokemans,  212. 

Society,  its  nature,  28. 

Sovereignty,  30. 

Special  occupant,  416. 
tail,  230. 

Springing  use,  502. 

Stamping  of  deeds,  448. 

Statute,  67. 

merchant,  285. 
private,  67,  670. 
public,  t^. 
staple,  286. 

recogmzanoe  in  na- 
ture of,  286. 

Staundforde,  51. 

St  German,  ib. 

St.  Helena,  105. 

Stipendiary  estates,  161. 

Stirpes,  succession  in,  374. 

Stocks  of  descent,  male  and  female, 
379. 

Strict  settlement,  estate  in,  307. 

Stiidy  of  the  law,  1. 

Stultifying  one's  self,  441. 

Subinfeudation,  162,  173,  221. 

Subscription  of  witnesses,  563. 

Successors,  422. 

Sufferance,  estate  at,  273. 

Suit  and  service,  168. 

Supreme  power,  30. 

Surrender,  deed  of,  483. 

Survivorship,  315. 
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Suspension  of  Habeas  Corpus  Act, 

137. 
SyngraphOf  447. 


T. 


Tail,  after  possibility  of  issue  ex- 
tinct, 244. 
female,  231. 
general,  230. 
male,  231. 
special,  230. 
tenant  in,  229. 

Tenant,  in  fee,  218. 
in  tail,  228. 
for  life,  239. 
for  years,  263. 
from  year  to  year,  271. 
pur  auter  vie,  239. 
ny  the  curtesy,  246. 
in  dower,  249. 
to  the  pnecipCf  526. 

Tenants,  joint,  312. 

in  common,  323. 

Tenement,  158, 173. 

Tenendum  of  a  deed,  450. 

Tenures,  160. 

ancient,  174. 
modern,  176. 

Term,  267. 

Termor,  266. 

Terms  in  trust  to  attend  inhe- 
ritance, 351. 

Testament,  151,  544. 

Theodosian  code,  61. 

Things  persona],  156. 
real,  t6. 

Tithes,  110. 

Tithing,  114. 

Tithingman,  115. 

Title  to  lands,  353. 

Torture,  134. 

Town,  115. 

corporate,  ib. 

Transportation,  138. 

Trinoda  necessitaSf  214. 

Trithing,  118. 


Trust,  328,  342. 

estate,  343. 

to  attend  the  inheritance,  35 1 . 
Trusts,  uses  and,  328. 

Twelve  Tables,  laws  of,  61. 


U.  &  V. 

Vacarius,  Roger,  12. 

Vadium  mortuumy  282. 
vivujn,  t6. 

Valor  maritagiif  185,  196. 

Valuable  consideration,  461. 

Vassal,  162. 

Vaughan,  50. 

Ventre  sa  mtre^  children  in,  1 29. 

Vested  remainder,  300. 

Vestry,  112. 

Vill,  115. 

Villein,  203. 

in  gross,  ib, 
services,  175. 
regardant,  203. 
socage,  175,  210. 

Villenage,  175,  203. 

privileged,  175,  210. 
pure,  175,  210. 

Vindicatory  part  of  laws,  37. 

Viner,  51. 

Virgin  Mary,  a  civilian  and  car 
nonist,  14. 

Vivo  vadioy  estate  tn,  282. 

Uncertain  services,  174. 

Uninhabited  country,  98. 

Union,  articles  of,  84. 

of  Great  Britain,  t6. 

and  Ireland,  94. 

Voluntary  deeds,  462. 

Voucher  in  recoveries,  524. 

Uses,  255,  328,  341,  425,  498. 
conveyances  under  the  statute 

of,  488. 
covenant  to  stand  seised  to, 

333. 
statute  of,  338. 

Ufus  fructus,  Z29. 

Uterinus/rater,  390. 
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W. 

Wales,  80. 

Wapentakes,  117. 

Wards  and  liveries,  court  of, 
192. 

Wardship,  196. 

in  chivalry,  182 
in  copyholds,  208. 
in  socage,  196. 

Warrant,  137. 

Warranty  of  lands,  451. 

Wastelands,  202,241. 

Water,  149,  157. 

Wells,  property  in,  145. 

West  Indies,  100,  102. 

West-Saxon-lage,  42. 

Whole  blood,  386. 


184, 


Will,  estates  at,  270. 
of  tlie  lord,  206. 

Wills  and  testaments,  151,  544. 

Witnesses  to  deeds,  459. 

Worthiest  of  blood,  369. 

Writ,  close,  571. 

Written  conveyances,  448. 

Wrongs,  126. 

Y. 

Year,  264. 

and  day  in  fines,  521. 

day  and  waste,  409. 

to  year,  tenancies  from,  271 

Year  books,  50. 

Years,  estates  for,  263. 

Yelverton,  50. 
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